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QUEBEC. 

Court  of  King's  Bench.  February  25th,  1907. 

THE   MONTREAL   LIGHT,  HEAT   AND   POWER    CO. 

v.  BT3GAX. 

Negligence — Defective  Plant — Explosion  of  Gas. 

Carroll,  J.: — The  defendant  has  appealed  from  the 
judgment  of  the  Superior  Court,  pitting  as  a  Court  of  Re- 
view, rendered  on  the  29th  June,  1906,  whereby  the  motion 
of  plaintiff  for  judgment  according  to  the  verdict  of  the  jury 
■which  tried  the  cause  was  granted,  and  jujdgment  for 
$12,500,  with  interest  from  the  date  of  the  judgment  and 
costs  of  suit,  was  given  in  her  favour,  and  whereby  the 
motion  of  defendants  for  a  judgment  different  from  the  ver- 
dict of  the  jury  and  for  a  new  trial  wa*>  dismissed  with 
costs. 

The  judgment  appealed  from  is  substantially  in  the 
terms  following: 

Plaintiff,  as  widow  of  the  late  John  Douglas,  and  as 
tutrix  of  her  minor  children,  issue  of  her  marriage  with 
him,  prays  for  a  condemnation  of  $25,000  against  defend- 
ants, alleging  in  effect  that  her  husband,  on  the  28th  day  of 
October,  1904,  then  in  defendant's  employ  as  foreman  in 
its  works,  lost  his  life  in  the  meter  room  of  defendants 
while  discharging  his  ordinary  duties,  by  reason  of  a  sudden 
and  terrific  explosion  of  gas,  and  that  said  explosion  wa* 
due  to  the  fault  of  defendants,  as  set  forth  in  her  declara- 
tion, and 

Defendants,  admitting  the  employment,  and  denying  any 
fault  on  its  part,  alleging  that  Douglas  was  foreman  in 

TOL.   III.    B.L.R.    NO.    1 — 1 


2  THE   MASTERS  LAW  REPORTER. 

charge  of  the  building  in  which  the  explosion  took  place, 
and  if  there  was  anything  insufficient  or  out  of  order  in 
connection  with  the  plant  or  machinery,  it  was  his  duty  to 
have  reported  it,  and  caused  it  to  be  remedied,  and  that  said 
explosion  could  only  have  been  caused  by  hi6  own  fault  and 
negligence. 

The  jury  have  rendered  a  verdict  against  defendants, 
and  have  assessed  the  damages  at  the  sum  of  $12,500 
against  defendants,  and  in  accordance  with  art.  1056  of  the 
Civil  Code,  have  determined  the  proportion  of  the  indemnity 
which  the  plaintiff  and  her  children,  hereinafter  named, 
are  to  receive,  as  follows,  to  wit :  Mrs.  John  Douglas,  Dame 
Mary  Kegan,  personally,  $1,000;  Margaret  Douglas,  $1,500; 
Thomas  Joseph  Douglas,  $1,500;  Gertrude  Agnes  Douglas, 
$2,000;  Francis  Herbert  Douglas,  $2,000;  and  Albert  Ed- 
ward Douglas,  $2,000. 

The  exception  taken  to  the  charge  of  the  presiding 
Judge  at  the  said  trial  was  properly,  dismissed  by  said  Judge 
as  being  untenable. 

The  motion  of  the  plaintiff  is  well  founded;  that  this 
Court  should  ratify  and  confirm  the  verdict  of  the  jury 
herein,  inasmuch  as  the  said  verdict,  viewing  the  whole  evi- 
dence, is  one  which  the  said  jury  could  reasonably  find. 

The  apportionment  of  the  amount  awarded  by  said  jury 
was  so  made  by  them  in  the  lull  knowledge  of  all  the  circum- 
stances of  the  case,  and  the  condition  and  needs  of  the 
plaintiff  and  her  children,  and  this  Court  is  in  no  better  posi- 
tion to  apportion  said  amount  than  was  the  said  jury : 

Motion  of  defendant  rejected,  and  motion  of  plaintiff 
for  judgment  according  to  verdict  granted,  and  verdict  of 
jury  confirmed  with  costs;  Mr.  Justice  Taschereau  dis- 
senting. 

-  The  particular  acts  of  fault  and  negligence  on  the  part 
of  defendants,  so  plaintiff  alleges,  arise  from: 

(a)  Lighting  the  meter  and  blow  rooms  by  ordinary 
gas  jets; 

(b)  Insufficient  and  antiquated  ventilation  of  the  meter 
and  blow  rooms; 

(c)  Insufficient  plant  and  machinery. 

As  against  these  three  principal  grounds  for  alleged 
negligence    and    fault    on    its    part,    defendants    pleaded 

specially : 

That  Douglas  was  the  foreman  in  charge  of  the  building 
in  which  the  explosion  took  place,  and  that  if  there  was 
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anything  insufficient  or  out  of  order  in  connection  with 
the  plant  and  machinery,  as  alleged  in  plaintiff's  declaration, 
that  it  was  his  duty  to  have  reported  it  and  to  have  caused 
it  to  be  remedied.  The  plea  also  alleged  that  the  explosion 
could  only  have  been  caused  by  the  fault  and  negligence  of 
Douglas  himself. 

A  large  number  of  witnesses  were  examined  at  the  trial. 
The  jury,  by  nine  to  three,  gave  a  verdict  condemning  the 
company  defendants. 

The  questions  and  answers  which  were  material  were  the 
following : — 

5.  Q. — Was  the  late  John  Douglas  a  careful  employee? 
A. — Yes. 

6.  Q. — Was  the  late  John  Douglas  in  charge  of  the 
building  in  which  the  explosion  occurred? 

A. — Yes. 

7.  Q. — Was  one  Skinner  in  charge  of  the  building  in 
which  the  explosion  occurred? 

a.-    x  es. 

8.  Q. — Was  the  plant  and  machinery  in  use  in  the  said 
building  in  perfect  running  order  at  the  time  the  explosion 
occurred  and  immediately  afterwards? 

A. — Three — yes — nine — No. 

9.  Q. — If  there  was  anything  insufficient  or  out  of  order 
in  connection  with  the  said  plant  and  machinery,  was  itthe 
duty  of  the  late  John  Douglas  to  report  the  fact  and  to 
have  same  remedied,  the  same  being  within  his  know- 
ledge ? 

A. — Yes. 

10.  Q. — Was  the  said  explosion  caused  by  the  fault  and 
negligence  of  the  said  John  Douglas? 

A. — No. 

11.  Q. — Did  the  fault  and  negligence  of  the  late  John 
Douglas  contribute  to  the  said  accident? 

A. — No. 

12.  Q. — Was  the  explosion  that  occurred  on  or  about  the 
28th  October,  1904,  caused  by  the  fault,  negligence,  want  of 
care  and  imprudence  of  the  defendant? 

(a)  By  lighting  the  meter  and  blow  rooms  by  ordinary 
gas  jets  ?     Nine — yes — three — no. 

(b)  By  insufficient  and  antiquated  ventilation  of  the 
meter  and  blow  rooms?     No. 

(c)  By  insufficient  plant  and  machinery?     No. 
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13.  Q. — Did  the  plaintiff  personally  and  in  her  quality 
of  tutrix  to  her  minor  children  suffer  damage  by  the  death 
of  her  husband,  and  if  so  in  what  amount  personally  and  in 
what  amount  in  her  quality? 

A. — Twelve  thousand  five  hundred  dollars  divided  as 
follows :— Mrs.  Douglas,  $1,000;  Mary  Margaret,  $1,000; 
Thomas  Joseph,  $1,500;  Gertrude  Agnes,  $2,000;  Grace 
Evelyn,  $2,000;  Francis  Herbert,  $2,000;  Albert  Edward, 
$2,500. 

14.  Q. — If  you  have  found  that  the  fault  and  negligence 
of  John  Douglas  contributed  to  the  said  accident,  to  what 
extent  do  you  reduce  the  damages  in  consequence  of  said 
contribution  ? 

A. — None. 

The  defendant  took  exception  to  the  charge  of  the 
learned  Judge,  because  the  learned  Judge  charged  the  jury 
that  where  they  found  that  something  was  not  done  that 
should  have  been  done,  that  even  though  it  was  not  the 
cause  of  the  accident,  the  defendant  should  be  held  re- 
sponsible. 

Because  the  learned  Judge  charged  the  jury  that  if  they 
were  satisfied  that  there  was  a  leak  in  the  plant  that  they 
should  say  so,  although  no  evidence  whatsoever  was  made 
by  the  plaintiff  as  to  the  existence  of  any  such  leak. 

Because  the  learned  Judge  erred  in  stating  the  effect  of 
the  judgment  of  the  Privy  Council  in  the  case  of  Mc Arthur 
v.  Dominion  Cartridge  Co.  It  is  the  contention  of  appellant 
that  the  learned  Judge  laid  down  too  broad  an  application  of 
the  decision  in  said  case. 

The  reasons  for  the  present  appeal  are : — 

1.  Because  the  learned  Judge,  presiding  at  the  trial  mis- 
directed the  jury  in  his  charge,  to  which  misdirection  the 
appellant  took  exception  at  the  trial,  and  because  such^mis- 
direction  caused  substantial  prejudice  to  the  appellant. 

2.  Because  the  verdict  is  contrary  to  law  and  clearly 

•  «■ 

against  the  weight  of  the  evidence,  and  one  which  the  jury 
could  not  reasonably  find. 

3.  Because  the  amount  awarded  is  so  grossly  excessive 
that  it  is  evident  that  the  jurors  have  been  influenced  by 
improper  motives  or  led  into  error. 

4.  Because  the  facts  as  found  by  the  jury  require  a  judg- 
ment in  favour  of  the  appellant. 
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5.  Because  it  is  absolutely  clear  from  all  the  evidence 
that  no  jury  would  be  justified  in  finding  any  verdict  other 
than  one  in  favour  of  the  appellants. 

6.  Because  the  judgment  of  the  honourable  Court  of  Re- 
view upon  the  verdict  of  the  jury  is  clearly  erroneous. 

The  majority  of  this  Court  is  of  opinion  that  appellants 
have  not  established  that  they  have  suffered  a  substantial 
prejudice  by  reason  of  the  alleged  misdirection  of  the  trial 
Judge.  The  jury  were  in  a  far  better  position  to  judge  of 
the  needs  of  respondent  than  this  Court,  and  we  have  no 
reason  to  alter  its  decision  as  to  the  amount  of  damages 
suffered.  The  proof  established  that  it  was  an  act  of  negli- 
gence on  the  part  of  the  appellants  to  maintain  their  gas 
house  and  adjacent  building  in  the  condition  they  did.  The 
majority  of  this  Court  is  of  opinion  to  dismiss  the  appeal, 
with  costs,  and  confirm  the  judgment  of  the  Court  of  Re- 
view. 

Trenholme,  and  Lavergne,  JJ..  dissented. 


QUEBEC. 

Davidson,  J.  February  27th,  1907 

REX  v.  JANNEAU. 

Criminal    Law — Summary   Conviction — Depositions    not   in 

Writing — Waiver. 

Davidson,  J.: — Motion  on  the  return  of  an  order  in 
the  nature  of  a  writ  of  certiorari  to  set  aside  a  summary 
conviction  made  by  A.  E.  Poirier,  Esquire,  one  of  the  re- 
corders of  the  city  of  Montreal,  on  the  6th  day  of  February 
instant,  whereby  the  defendant,  now  in  close  custody,  was 
condemned  for  that  he,  the  said  Janneau,  was  a  loose,  idle, 
and  disorderly  person,  to  a  fine  of  $30,  and  in  default  of 
payment  thereof,  forthwith,  to  imprisonment  for  a  term  of 
three  months  unless  the  said  sum  was  sooner  paid. 

The  conviction  was  under  sections  207  and  208,  of  the 
Criminal  Code.  Counsel  for  the  Recorder  did  not  press 
his  initial  suggestion  that  certain  provincial  statutes  con- 
trolled the  matter.    Its  validity  is  objected  to  on  the  single 
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ground  that  the  evidence  was  not  taken  down  in  writing. 
An  entry  upon  the  record  states  that  the  defendant  ex- 
pressly consented  thereto : — "Le  Def  endeur  declare  a  la  cour 
qu'il  n'exige  pas  que  le  depositions  solent  prises  par  cerit." 
Issue  is  taken  that  such  a  consent  was  legally  inoperative. 
My  belief  is  that  this  particular  point  is  new.  Hence  comes 
a  necessity  of  pursuing  its  investigations  at  greater  length 
than  would  otherwise  be  necessary.  This  Court  has  juris- 
diction. R.  S.  Q.,  2325,  2329,  2448,  C.  P.,  50.  Q.  v.  Bougie 
(Mathieu,  J.,  1899),  3,  C.  C.  C.,  487.  K.  v.  Merrier  (An- 
drews,  J.,  1901),  6  C.  C.  C.  345.  Denault  v.  Robidia,  Tait, 
A.  C.  J.  (1894),  10  S.  C,  199;  8  C.  C.  C,  501.  Leonard 
v.  Pelletier  (Lavergne,  J,  1903),  9  C.  C.  C,  19.  Tremeear, 
Cr.  C.  Notes,  p.  255.  R.  v.  Morley,  2  Burr,  1040.  3  A.  and 
E.  Ency.,  6063.  As  to  the  nowers  of  this  Court,  in  relation 
to  certiorari  proceedings  based  on  convictions  for  indict- 
able offences,  see  K.  v.  Marquis  (Delorimer,  J.,  1903),  8 
C.  C.  C,  346.  With  all  deference,  I  question  some  of  the 
conclusions  therein  reached.  By  sees.  590,  593  of  the 
Criminal  Code  the  depositions  taken  on  a  preliminary  en- 
quiry "  shall  be  taken  down  in  writing,"  and  read  over  and 
signed  in  the  presence  together  of  the  justice,  the  accused 
and  the  witness,  and  at  the  end  of  the  enquiry  read  again 
unless  the  accused  dispenses  therewith.  Other  formalities 
are  specified.  Stenography  is  permitted.  Taschereau's 
Criminal  Code  marks  the  quite  extensive  parts  of  these  sec- 
tions, which  were  new.  No  such  express  requirements  are 
imposed  in  relation  to  a  trial  with  jury,  a  speedy  trial,  or  a 
summary  trial. 

But  by  sees.  843  and  856  they  are,  for  the  first  time 
(Taschereau's  Cr.  C,  preface,  p.  IV),  all  statutorily  fastened 
upon  summary  convictions,  with  the  single  exception  that 
witnesses  need  not  sign  their  depositions.  Previous  to  the 
Code  the  only  direction  to  the  justice  was  (R.  S.  C.  ch.  178, 
sec.  45),  that  he  should  "proceed  to  hear  the  witnesses." 
It  sufficed  if  he  took  minutes  of  the  evidence;  and  quaere 
whether  depositions  as  taken  down  by  the  magistrate's 
clerk,  or  otherwise  than  by  the  magistrate  himself  noting  the 
evidence,  could  be  properly  authenticated.  Paley,  Summary 
Conviction,  136 ;  Tremeear,  Cr.  C.  P.  690,  Notes. 

Under  the  Code  a  summary  conviction  is  bad,  if  made 
upon  evidence  not  reduced  to  writing.  Denault  v.  Robida, 
10  S.  C.  199;  8  C.  C.  C.  501;  K.  v.  McGregor  (Hunter,  C.J., 
Supreme  Ct.  B.  C,  1905),  10  C.  C.  C.  313.     And  if  not,  also 
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taken  in  the  presence  of  the  magistrate:  R.  v.  Traynor 
(Wurtele,  J.,  Q.,  1901),  4  C.  C.  C.  1901.  I  refer  in  a  mo- 
ment to  other  cases  of  like  tenor.  It  is  obvious,  therefore, 
that  the  conviction  before  us  cannot  stand  unless  the  con- 
sent of  the  accused  discharged  the  recorder  from  taking 
down  the  depositions  in  writing,  and  otherwise  obeying  the 
requirements  of  sees.  843,  856,  590,  591,  593.  K.  v.  Brooks 
(Ct.  of  App.  Ont.,  1906),  11  C.  C.  C.  188,  creates  the  im- 
pression that  if  specific  consent  had  been  given  at  a  speedy 
trial  to  the  reception  of  depositions  taken  in  another  prose- 
cution, such  consent  would  have  availed  to  regularize  their 
admission  and  use.  Osier,  J..,  said  (at  p.  191): — "  It  is  not 
a  little  singular  that  although  the  prisoner  seems  to  have 
been  represented  by  counsel  at  the  trial,  no  consent  by  that 
counsel  to  the  admission  of  the  depositions  taken  at  Har- 
mon's trial  appears  to  have  been  given  or  asked  for."  In 
Reg.  v.  St.  Clair  (Ct.  of  App.,  Ont.,  1900),  3  C.  C.  C.  551,  an 
express  consent  was  given  by  the  accused  as  to  the  admission 
of  certain  evidence.  The  conviction  for  being  an  inmate 
of  a  bawdy  house  was  made  under  sees.  783  and  784,  of  the 
Criminal  Code,  part  LV.,  "  Summary  trial  of  indictable  of- 
fences." A  certiorari  was  issued  in  aid  of  the  habeas  cor- 
pus, and  motion  for  the  discharge  of  the  prisoner  having 
been  refused,  this  appeal  was  taken  pursuant  to  R.  S.  0. 
c.  83,  s.  6.  According  to  the  magistrate's  return  to  the 
certiorari,  the  prisoner  and  solicitor  consented  that  the  evi- 
dence given  by  the  witnesses  on  the  hearing  of  a  charge 
against  one  Macdonald  for  being  the  keeper  of  a  house, 
should  be  read  and  taken  as  having  been  given  pro  and  con 
on  the  charge  against  the  appellant  herself,  if  and  so  far  a» 
such  consent  could  warrant  the  magistrate  in  acting  upon 
it.  It  was  now  urged  that  the  consent,  as  given,  could  not 
make  the  depositions  on  the  Macdonald  charge  evidence 
against  her.  Osier,  J.,  rendering  the  judgment  of  the  Court, 
and  citing  supporting  authorities,  said  (at  p.  554) : — "  I  am 
of  the  opinion  that  the  consent  was  effectual  to  admit  the 
depositions  in  the  Macdonald  case  as  evidence  on  the  charge 
against  the  appellant.  Under  the  former  convenient  classi- 
fications of  crime  as  felonies  and  misdemeanours,  the  aboli- 
tion of  which  I  think  for  my  own  part  is  to  be  regretted, 
such  a  charge  was  a  misdemeanour  simply,  and  the  compet- 
ency of  the  accused  or  her  counsel  to  make  admissions  at  the 
trial  for  the  purposes  of  the  trial  is  undoubted — (p.  556), 
s.  690,  of  the  code  now  concedes  the  principle  to  a  limited 
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extent,  providing  that  any  accused  person  on  his  trial  for 
any  indictable  offence,  or  his  counsel  or  solicitor,  may  admit 
any  fact  alleged  against  the  accused  so  far  as  to  dispense 
with  proof  thereof.  This,  perhaps,  hardly  goes  far  enough 
for  the  purpose  of  the  present  case.  See  Kegina  v.  Ray 
(1890),  20  Ont.  R.  212/' 

Where  the  prisoner  consented  that  depositions  of  non- 
resident witnesses  taken  before  the  trial  should  be  read  in 
evidence  at  the  trial,  such  consent  was  a  waiver  of  more 
formal  proof,  and  was  binding  on  the  prisoner:  Wightman 
and  The  People  (Supreme  Ct.,  N.Y.,  1873,  Barb.  44).  In 
Roscoe  on  Criminal  Evidence,  12th  ed.,  p.  120,  it  is  said: 
"  In  cases  of  misdemeanours  evidence  may  be  taken  by  con- 
sent/' Held  in  R.  v.  Hazen  (Ct.  App.,  Ont,  1893),  20  Ont. 
A.  R.  633,  that  the  provision  of  s.  857,  that  "  no  such  ad- 
journment shall  be  for  more  than  eight  days,"  is  a  mat- 
ter of  procedure  and  may  be  waived,  and  a  defendant  who 
consents  to  an  adjournment  for  more  than  eight  days  can- 
not afterwards  complain  in  that  respect.  There  may  be 
waived  by  an  accused  the  rights  given  by  statute,  such  as  to 
have  a  copy  of  the  indictment,  a  list  of  the  jurors  or  of  wit- 
nesses, and  of  submitting  to  evidence  by  depositions  instead 
of  meeting  the  witnesses  against  him  face  to  face :  1  Bishop 
Cr.  Proc.,  Nos.  126,  959  (3),  1204. 

Where  many  are  indicted  for,  a  riot  they  may  move  that 
the  prosecutor  shall  try  only  a  few  of  them,  the  rest  enter- 
ing into  a  rule,  if  they  are  found  guilty,  to  plead  guilty  too : 
1  Bish.  Cr.  Proc.  No.  125;  Anonymous,  3  Salk.  317;  Reg.  v. 
Middlemore,  6  Mod.  212.  In  Q.  v.  Gibson  (Supreme  Court 
of  Nova  Scotia,  1896),  3  C.  C.  C.  451,  it  was  held  that  an 
accused  may,  upon  a  preliminary  enquiry,  waive  the  pre- 
liminary examination  into  the  charge  and  consent  to  be  com- 
mitted for  trial  without  any  depositions  being  taken. 
Meagher,  J.,  said  (at  p.  461) : — "  Nor  is  there  any  provision 
enabling  an  accused  party  to  waive  the  preliminary  examin- 
ation and  consent  to  be  committed  for  trial.  Such  at  course 
would,  however,  I  suppose,  be  open  to  the  accused."  These 
examples  of  effective  waiver  are  illustrative  only.  The  case 
of  Graham  comes  the  nearest  to  the  point  under  considera- 
tion. They,  however,  by  analogy,  all  confirm  me  in.  the  be- 
lief that  when  the  person  of  the  accused  and  the  subject 
matter  of  the  charge  are  within  the  cognizance  of  the  tri- 
bunal a  consent,  which  effects  procedure  only,  will,  in  the 
absence  of  any  special  circumstances  forbidding  it,  establish 
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a  legal  waiver.  Summary  convictions  are  not  to  be  set 
aside  "  in  consequence  of  any  defect  of  form  whatever." 
Sections  882,  896.  The  relevancy  and  completeness  of  the 
evidence  heard  is  not  challenged.  A  witness  for  the  defence 
was  examined.  I  conclude  that  the  consent  given  by  Jan- 
neau  was  effective  in  law.     Motion  rejected. 


QUEBEC. 

Davidson,  J.  February  27th,  1907. 

REX  v.  GOULET. 

Criminal  Law  —  Summary  Conviction  —  Depositions  not  in 

Writing — Plea  of  Guilty. 

Davidson,  J. : — On  a  plea  of  guilty  of  being  a  loose,  idle 
and  disorderly  character,  the  defendant  was  sentenced  by 
L.  W.  Sicotte,  Esquire,  acting  recorder,  to  six  months'  im- 
prisonment. An  entry  on  the  back  of  the  information  makes 
it  appear  that  the  informant  was  examined  as  witness.  It 
is  objected  that  the  conviction  is  bad  because  his  evidence 
was  not  taken  down  in  writing.  By  s.  856  of  the  Criminal 
Code,  if  the  defendant  admits  the  truth  of  the  information 
and  shews  no  sufficient  cause  why  he  should  not  be  con- 
victed,  the  justice  shall  convict  him  accordingly.  The  plea 
of  guilty,  whether  made  before  or  after  whatever  examina- 
tion there  may  have  been  of  the  informant,  dominates  the 
matter.  The  conviction  is,  in  terms,  based  upon  it  alone. 
It  is  noticeable,  as  a  matter  of  procedure,  that  neither  in 
this  case  nor  in  the  King  v.  Janneau,  was  a  writ  of  habeas 
corpus  sought  for.  Application  for  its  issuance  is  essential 
to  the  obtainment  of  the  discharge  of  a  prisoner.  Motion 
rejected. 


QUEBEC. 

Archibald,  J.  February  20th,  1907. 

CHAFKET  v.  PILOX. 

"Water  and  Watercourses — Navigable  River — Water  Lot — Power 
of  Provincial  Government — Action  en  Bornage. 

Archibald,  J.: — The  plaintiff  alleges  that  he  was,  at 
the  date  of  the  action  and  previously,  proprietor  of  a  cer- 
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tain  water  lot  situated  in  front  of  lots  numbers  68,  69,  and 
70  of  the  cadastral  number  of  the  village  of  St.  Genevieve, 
in  the  county  of  Jacques  Cartier,  which  lot  was  bounded  as 
follows : — Commencing  at  the  north-west  corner  of  lot  num- 
ber 68  at  the  point  of  high  water  of  the  Riviere  des  Prairies 
running  from  that  point  in  a  straight  line  to  the  south, 
fifty  degrees  west,  for  a  length  of  440  feet  to  another 
point  situated  on  the  line  of  high  water  of  the  said 
river  in  front  of  said  lot  number  70,  and  from  that 
point  following  the  line  of  high  water  of  said  river  in 
the  general  directions  of  south-east,  east  and  north' unto  the 
point  of  departure;  and  he  had  become  proprietor  of  said 
lot  on  the  twenty-sixth  of  September,  1902,  in  virtue  of  the 
title  from  the  Government  of  the  Province  of  Quebec,  duly 
enregistered ;  that  the  plaintiff  was  also  proprietor  of  the 
lot  contiguous  to  said  water  lot,  and  known  as  number  69 
on  the  said  official  plan  of  said  village  of  St.  Genevieve ;  that 
the  defendant  was,  at  the  same  time,  proprietor  in  posses- 
sion of  lot  68  on  the  said  official  plan,  which  lot  68  also  was 
contiguous  to  the  water  lot  bought  by  the  plaintiff  as  first 
described. 

That  since  the  .month  of  May,  1904,  the  defendant  had 
been  using  the  water  lot  of  the  plaintiff  every  day,  passing 
over  it  on  foot  or  in  boats  and  in  anchoring  his  boats,  and 
the  defendant  also  put  on  the  said  lands,  posts  and  pickets 
and  anchors  for  the  purpose  of  his  said  boats. 

That  the  defendant  had  also  put  upon  the  said  lot  of  the* 
plaintiff  a  bathing  house,  which  he  was  using;  that  about 
the  eighth  of  July,  1904,  the  plaintiff  protested  the  said 
defendant  by  Libersan,  notary,  to  stop  using  the  said  lands 
and  to  take  away  everything  that  he  had  put  there,  but  the 
defendant  continued,  notwithstanding  said  protest,  to  use 
said  property  as  before;  that,  besides  that,  the  defendant, 
during  the  last  years  has  put  on  the  said  lands  of  the  plain- 
tiff, a  quantity  of  earth  and  stones,  thus  raising  several  feet 
the  plaintiff's  lands,  changing  its  condition,  and  causing  ob- 
structions. 

That  by  protest  on  the  29th  October,  1903,  the  plaintiff 
demanded  that  the  defendant  should  take  away  the  obstruc- 
tions in  question; 

That  by  reason  of  these  facts  the  plaintiff  has  suffered 
damages  which  he  reduces  to  the  sum  of  fifty  dollars,  and 
the  plaintiff  prays  that  the  defendant  should  be  ordered  to 
cease  using  the  said  water  lot  of  the  plaintiff,  and  that  he 
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should  be  ordered  to  take  away  the  posts  and  pickets,  and 
anchors,  buildings,  boats,  bathing  house  and  other  construc- 
tions that  he  ha*  placed  upon  the  said  lands  of  the  plaintiff, 
as  well  as  the  earth  and  stones  which  he  put  there,  so,  as  to 
restore  the  plaintiff's  lands  to  the  state  in  which  they  were 
before  the  acts  of  the  defendant,  of  which  the  plaintiff  com- 
plains, and  that  he  should  further  be  condemned  to  pay  the 
sum  of  fifty  dollars  damages  and  costs. 

The  defendant  pleaded  that  the  title  alleged  by  the 
plaintiff  was  null,  inasmuch  as  the  Government  was  not  the 
proprietor  of  what  it  had  pretended  to  sell  to  the  plaintiff; 
that  the  defendant  as  riparian  owner  upon  the  Riviere  des 
Prairies  had  a  right  to  use  his  land  in  the  manner  in  which 
he  did. 

Defendant  then  sets  up  his  title,  whicli  he  traces  back 
through  his  immediate  auteur,  to  the  Seminary  of  St. 
Sulpice,  and  to  the  company  of  New  France,  to  whom  the 
land  of  the  Island  of  Montreal  was  granted  by  concessions 
from  the  King  of  France. 

That  the  Riviere  des  Prairies  at  the  place  in  question 
in  this  cause  was  navigable  and  floatable,  and  that,  even 
admitting  that  the  province  of  Quebec  were  proprietor  of 
what  it  has  pretended  to  sell  to  the  plaintiff,  the  defendant 
had  the  right  to  make  use  of  the  beach  and  the  waters  of 
the  river  in  the  manner  in  which  he  did,  to  navigate  the 
river  and  to  place  there  a  boating  house,  and  to  do  all  other 
acts  of  which  the  plaintiff  complains. 

That  according  to  use  and  custom  followed  and  public 
notoriety,  since  immemorial  time,  the  riparian  owners  of  the 
island  of  Montreal,  in  the  place  in  question  in  this  cause, 
have  always  exercised  the  right  to  navigate  waters  of  the 
River  St.  Lawrence  and  of  the  Riviere  des  Prairies,  as  the 
defendant  has  done  since  he  was  a  proprietor  of  his  pro- 
perty, and  to  place  constructions  there  to  secure  and  pro- 
tect his  boats,  and  to  place  bath  houses,  and  to  do  any  work 
necessary  to  protect  his  property  against  the  water  and  ice 
in  the  river,  and  that  defendant  has  not,  in  any  respect,  ex- 
ceeded his  rights  in  the  matter  above  mentioned. 

That  even  supposing  that  the  Government  had  the  right 
to  sell  to  the  plaintiff  the  water  lot  in  question,  it  could  only 
do  so  upon  condition  of  obtaining  from  the  defendant  a 
written  consent  to  the  said  concession,  inasmuch  as  said 
water  lot  forms  the  frontage  of  the  defendant's  lot  adjoin- 
ing it.  and,  moreover,  the  plaintiff  could  not  take  his  present 
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action  without  having  first  taken  an  action  en  bornage  to 
indicate  the  line  between  the  plaintiff's  property  and  the 
defendant's,  which  the  plaintiff  has  never  done. 

That  the  plaintiff  has  suffered  no  damage ;  that  the  water 
lot  pretended  to  be  conveyed  by  the  Government  to  the 
plaintiff  was  part  of  a  navigable  river,  and  was  in  its  nature 
inalienable,  and,  in  any  event,  could  only  be  alienated  sub- 
ject to  the  rights  of  the  defendant  as  riparian  owner  of  navi- 
gation, and  others,  upon  the  beach  and  bed  of  the  river  at 
the  same  point,  and  the  defendant  asks  the  dismissal  of 
plaintiff's  action. 

The  Government  of  the  province  of  Quebec  intervened 
for  the  protection  of  the  plaintiff,  and  took  up  the  fait  et 
cause  of  the  plaintiff. 

It  is  seen  that  the  questions  raised  in  this  case  are  of 
much  importance.  The  defendant  appears  to  deny  to  the 
Government  of  the  province  of  Quebec  the  right  to  sell  a 
portion  of  tire  land  covered  by  the  water  upon  a  navigable 
river.  The  plaintiff,  on  the  contrary,  appears  to  contend 
for  the  existence  of  that  right,  and  also  that  it  justified  him, 
by  reason  of  concession,  to  exclude  other  persons  from  the 
right,  if  not  of  free  navigation  upon  the  water  covering  the 
portion  sold,  at  least  from  the  right  of  using  said  water  for 
the  purposes  of  anchoring  and  protecting  boats  or  other  con- 
structions intended  for  navigation. 

There  are  certain  questions  of  law  which  may  at  once  be 
stated,  which  do  not,  as  a  matter  of  fact,  require  to  be  drawn 
from  reference  to  old  authorities,  but  which  have  been  con- 
clusively determined  by  proceedings  which  are  binding  upon 
the  courts  of  justice  at  the  present  time.  In  1854  several 
of  the  questions  which  lie  at  the  base  of  the  plaintiff's  ac- 
tion in  this  cause  were  submitted  to  and  determined  by  the 
Seigniorial  Court,  which  was  then  appointed  for  the  pur- 
pose of  determining  the  rights  of  seigneurs  under  the  Seig- 
niorial Act.  In  volume  A,  at  page  130a,  sec.  27,  sub-sec.  3, 
which  is  part  of  the  judgment  rendered  by  said  Seigniorial 
Court,  upon  specific  questions  proposed  to  it,  appears  the 
following : — 

"  As  to  the  right  of  the  seigneurs  upon  the  beaches  of 
navigable  rivers:  in  those  of  those  rivers  subject  to  the  ebb 
and  flow  of  the  tide,  these  rights  over  the  space  covered 
and  uncovered  by  the  tide  must  result  from  an  express  con- 
cession in  their  titles,  and  without  this  action,  those  rights 
only  extend  to  the  line  of  high  tide;  as  to  navigable  rivers, 
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not  subject  to  the  tide,  the  rights  of  the  seigneurs  extend 
to  the  water,  saving  legal  servitudes,  and  without  prejudice 
as  to  what  has  been  said  above  as  to  the  special  grants  in 
naviagble  rivers." 

"  The  18th  Vic.  chap.  3,  sec.  16,  paragraph  9  is  as  fol- 
io w»  : — 

"  The  decision  so  as  to  be  pronounced  (that  is,  the  deci- 
sion of  the  Seigniorial  Court)  on  each  of  the  said  questions 
and  propositions  shall  guide  the  commissioners  and  the 
Attorney-General,  and  shall  in  any  actual  case  thereafter  to 
arise,  be  held  to  have  been  a  judgment  in  appeal  in  last  re- 
sort on  the  point  raised  by  such  question  in  a  like  cast-, 
though  between  other  partes/' 

Thus,  the  answer  above  given  by  said  Seigniorial  Court 
wa^  made  at  any  rate  so  far  as  regards  any  Court  other 
than  a  Court  of  final  resort,  namely,  other  than  the  Privy 
Council,  an  actual  law,  binding  courts  of  justice. 

It  is  seen  that  the  answer  given  to  that  question  as  to 
the  rights  of  seigneurs  in  a  beach  of  naviable  rivers,  that  a 
distinction  was  made  between  those  waters  in  reference  to 
tidal  waters  and  non-tidal  waters;  that  in  tidal  waters  the 
Crown  was  proprietor  of  the  portion  successively  covered 
and  uncovered  bv  the  ebb  and  flow  of  the  tide,  but  that  in 
non-tidal  waters  the  riparian  owner  was  proprietor  of  the 
beach  up  to  the  river.  That  could  not  evidently  mean  up 
to  the  water  at  its  highest  point,  but,  on  the  contrary,  it 
must  have  meant  the  water  at  its  lowest  point. 

That  this  was  the  view  taken  as  to  the  answer  in  ques- 
tion, may  appear  from  a  judgment  rendered  by  the  Court  of 
Appeal  in  a  case  of  Normand  against  the  St.  Lawrence  Navi- 
gation Company  in  1880,  reported  in  the  10th  Revue  Legale 
at  page  513.  On  page  517,  the  Government  concession  is 
cited  and  reads  as  follows: — 

"  Seeing  the  plaintiffs  found  their  rights  upon  letters 
patent  obtained  on  the  first  of  September,  1873,  from  the 
Government  of  the  province  of  Quebec,  conceding  to  them 
a  water  lot  in  the  east  channel  of  the  river  St.  Maurice,  in 
the  district  of  Three  Rivers,  bounded  on  the  north-east  by 
the  ordinary  line  of  low  water,  in  front  of  their  property, 
and  adjacent  to  it  on  the  whole  of  its  length,  and  on  the 
other  sides  by  the  deep  waters*  of  the  said  river." 

Tt  would  seem,  then,  that  the  Riviere  des  Prairies,  being 
a  non-tidal  river,  the  beach  between  high  water  mark  and 
low  water  mark  did  exist  bv  the  gradual  diminution  of  +ho 
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m  water  during  the  summer  months,  would  belong  by  right  to 
the  proprietor  of  the  adjoining  property.  It  ia  plain  that  in 
making  a  distinction  between  the  rights  of  the  riparian 
owner  in  the  case  of  tidal  and  non-tidal  waters,  the  Seig- 
niorial Court  intended  that  a  different  rule  should  prevail 
in  the  one  than  that  which  should  prevail  in  the  other,  mak- 
ing the  rule  of  Crown  ownership  up  to  high  water  prevail  in 
tidal  waters.  Some  other  rule  must,  then,  be  held  to  have 
intended  to  be  used  in  regard  to  non-tidal  waters.  The  only 
other  rule  which  can  be  used  would  be  by  using  low  water 
mark.  The  expression  used  by  the  commissioners,  "  up  to 
the  water,"  must  mean  the  water  at  any  time,  and,  therefore, 
the  water  at  low  water,  and  it  cannot  be  supposed  that  the 
commissioners  intended  to  indicate  that  the  property  should 
belong  in  a  fluctuating  degree  to  the  Crown  and  to  the  pro- 
prietor, just  as  the  water  receded  and  advanced.  But,  has 
the  answer  of  the  Seigniorial  Court,  above  cited,  to  be 
effected  by  Articles  399  and  400  of  the  Civil  Code  ?  Article 
400,  indicating  the  property  which  belongs  to  the  Crown, 
savs : — 

"  Roads  and  public  ways  maintained  by  the  state,  navi- 
gable and  floatable  rivers  and  streams  and  their  banks,  the  sea 
and  shore  and  lands  reclaimed  from  the  sea,  ports,  harbours 
and  roadsteads,  and,  generally,  all  those  portions  of  terri- 
tory which  do  not  constitute  private  property,  are  being  con- 
sidered as  being  dependencies  of  the  Crown  domain." 

In  the1  report  of  the  codifiers,  there  is  no  mention  what- 
ever of  any  intention  to  alter  the  previous  law,  nor  is  the 
generality  of  the  language  of  Article  400,  nor  does  it  at  all 
necessarily  include  the  beaches  of  non-tidal  rivers,  because  it 
is  a  general  principle  of  statutory  interpretation  that  the 
intention  of  the  Legislature  is  not  in  legislating,  to  make  any 
alteration  in  the  previously  existing  law,  further  than  the 
terms  of  the  later  statute  render  absolutely  essential.  The 
word  "  navigable  "  is  frequently  in  law,  applied  only  to  tidal 
waters  and  not  to  non-tidal  waters,  and  specially  in  connec- 
tion with  the  English  law. 

It  then  being  possible  to  interpret  the  Article  400  as 
being  referable  to  tidal  waters,  so  far  as  regards  the  beaches, 
manifestly  no  intention  on  the  part  of  the  codifiers  to  change 
the  law  as  it  previously  existed,  it  may  be,  therefore,  said 
that  Article  400  does  not  take  away  the  right  of  the  riparian 
owner  to  that  portion  of  land  from  which  during  the  heat 
of  the  summer  the  water  retires. 
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The  same  may  be  also  inferred  from  the  judgment  of  the 
Privy  Council,  reported  in  the  1.5th  House  of  Lords  and 
Privy  Council  Reports,  on  page  188,  where  it  was  held,  that 
a  riparian  owner  is  at  liberty  to  construct  andt  moor  to  his 
bank  a  floating  wharf  and  boat-house,  the  same  not  being 
an  obstruction  to  the  navigation. 

1  am,  then,  of  opinion  that  the  plaintiff's  deed  from  the 
Government,  in  so  far  as  it  purports  to  convey  to  the  plain- 
tiff land  up  to  the  high  water  mark  of  the  Riviere  des 
Prairies,  has  conveyed  land  which  belonged  to  the  defendant, 
and  is,  in  so  far  inoperative,  and  of  no  effect. 

It  is  unnecessary  to  say  that  neither  the  Government  nor 
any  other  person  can  validly  sell  land  which  does  not  belong 
to  it.  On  the  other  hand,  it  is  clear  from  authority  that  the 
Government  can  concede  water  lots.  As  to  the  effect  of  that 
concession,  there  may  be  difficulty,  but  that  it  can  be  made 
there  is  no  question,  and,  that  it  can  be  made  to  a  person 
other  than  the  riparian  owner,  appears  also  to  be  practically 
in  question. 

In  the  case  of  Regina  v.  Baird,  reported  in  the  4  Lower 
Canada  Reports,  331,  Chief  Justice  Meredith  says: — u  To 
this  important  question  I  have  given  careful  consideration 
and  am  of  opinion  that,  although,  under  ordinary  circum- 
stances, the  riparian  proprietor  has  a  strong  equitable  claim 
to  the  grant  of  the  beach  in  front  of  his  property  in  prefer- 
ence to  any  other  person,  yet,  that,  as  a  matter  of  law,  the 
grant  may  be  legally  made  of  such  beach  against  the  will  of 
the  riparian  proprietor,  and  to  such  other  person  as  the 
Sovereign  and  her  advisers,  taking  into  consideration  the 
particular  circumstances  of  each  ease,  may,  in  their  discre- 
tion, think  most  deserving  of  such  grant,  and  most  likely 
to  render  it  conducive  to  the  public  good.  It  is  beyond 
doubt  that  under  the  old  law  of  France  the  Crown  could, 
with  the  view  of  permitting  industrial  enterprises,  make 
grants  to  such  portions  of  any  navigable  rivers  as  were  not 
required  for  mill  sites  more  frequently  than  for  any  other 
purpose,  and  it  is  generally  with  reference  to  property  of 
that  kind  that  the  right  of  the  Crown  in  this  respect  is 
spoken  of." 

In  the  present  instance,  the  greater  part  of  the  line  of 
the  property  conceded  to  the  plaintiff  lies  along  the  sup- 
posed line  of  high  water  separating  the  defendant's  pro- 
perty from  the  water  in  question.  A  portion  of  it,  however, 
is  adjoining  a  lot  belonging  to  the  plaintiff  himself.     Ordin- 


16  THE  EASTERN  LAW  REPORTER. 

arily  these  concessions  of  water  lots  are  made  with  the 
object  of  permitting  the  navigation  of  the  river  by  enabling 
the  grantee  to  construct  a  wharf  or  something  intended  to 
favour  commerce  or  navigation.  In  the  deed  to  the  plain- 
tiff nothing  is  stated  as  to  the  object  of  the  concession.  The 
proof  does  not,  at  any  rate,  make  it  clear  that  any  object 
of  public  advantage  was  intended.  It  is  possible  that  the 
concession  might  convey  to  the  plaintiff  the  exclusive  right 
of  fishery  at  the  point  in  question,  but  the  proof  does  not 
indicate  that  anything  of;  that  kind  would  have  been  of  any 
value  to  anybody. 

With  regard  to  the  effect  of  such  concession,  one  thing 
is  clear,  that  it  could  not  have  the  effect  of  limiting  in  any 
manner  the  rights  of  the  defendant  to  the  use  of  the  lot  in 
question  for  the  purpose  of  navigation,  and,  that  that  use 
would  include  the  right  to  moor  and  anchor  and  protect 
boats,  is  most  clear. 

The  case  above  cited  of  Normand  against  the  St.  Law- 
rence1 Navigation  Company  concerned  a  water  lot  which  was 
granted  by  the  Government  to  the  plaintiff  in  that  case,  in 
the  east  channel  of  the  Biver  St.  Maurice*  in  the  district  of 
Three  Rivers,  and  in  that' case  also  the  plaintiff  was  the  pro- 
prietor of  the  land  abutting  on  the  said  water  lot.  In  the 
winter  of  1874  the  defendant  had  brought  into,  and  an- 
chored in  the  water  covering  the  said  land,  without  any  per- 
mission of  the  plaintiff,  several  steamers,  and  retained  them 
there  during  the  winter,  until  the  opening  of  navigation, 
and  the  following  spring,  and  not  only  so,  but  passed  over 
the  land  of  the  plaintiff  adjoining  the  said  water  lot  from 
time  to  time  for  the  purpose  of  access,  to  the  said  steamers, 
and  the  plaintiff  prayed  for  damages  against  the  defendants 
in  the  sum  of  $250.  In  that  case  it  was  held  that  the  Crown 
lands,  including  the  water  lots  in  navigable  rivers,  belonged 
to  the  Crown,  represented  by  the  local  governments,  but 
that  the  concession  cannot  have  the  effect  of  diminishing  the 
advantages  which  the  use  of  such  rivers  offered  to  naviga- 
tion, the  control  of  which  rests  with  the  Dominion  Parlia- 
ment; that  the  proprietor  of  water  lots  obtained  from  the 
provincial  Government  has  no  right  to  claim  remuneration 
or  indemnity  from  a  steamship  company  for  wintering  its 
steamships,  or  for  vessels  in  that  part  of  the  river,  which  Is 
found  within  the  limits  comprised  in  his  letters  patent. 

Mr.  Justice  Tellier,  in  commenting  upon  said  case  (see 
5  Quebec  Law  Reports,  page  215),  said : — "  It  does  not  follow 
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that  Messrs.  Normand  have  the  right  by  their  letters  patent 
to  make  a  vessel  which  wishes  to  navigate  waters  of  the 
Kiver  St.  Maurice  pay  anything  for  that.  The  respondent 
has  the  right  to  anchor  and  to  winter  in  the  waters  of  the 
St.  Maurice  any  vessels,  even  within  the  limits  of  the  water 
lot  belonging  to  the  plaintiff,  without  paying  anything." 

The  considerations  above  mentioned  decide  most,  of  the 
questions  which  have  arisen  in  the  present  case.  There 
remains  only  the  question  of  the  bathing  house.  It  is  diffi- 
cult to  say  that  the  erection  of  a  building  for  the  bathing 
house,  and  placing  it  upon  any  part  of  a  navigable  river, 
could  be  intended  for  anything  which  would  promote  navi- 
gation, and,  indeed,  the  defendant  laboured  to  prove  that 
such  a  construction  was  justified  by  universal  use,  and,  in- 
deed, he  did  succeed  in  proving  that  bathing  houses  upon 
the  beach  of  the  River  St.  Lawrence  and  Riviere  des  Prai- 
ries, is  a  construction  of  very  general  use. 

I  am,  however,  of  opinion  that  no  such  use  or  acquies- 
cence in  the  use  of  such  a  construction  has  been  sufficiently 
established,  or  that  the  proof  of  such  a  usage  could  limit  the 
rights  of  the  public  in  navigable  water.  It  is  true  that  in 
the  case  already  cited  from  the  15th  H.  L.  and  P.  C.  reports, 
188,  considerable  weight  was  laid  upon  the  length  of  time 
which  the  plaintiff  in  that  case  had  used  his  construction  on 
the  bank  of  the  Ottawa  River.  There,  their  Lordships  re- 
marked, on  page  192,  as  follows: — 

"  Here  all  the  tendency  of  the  evidence  is  as  to  the  pos- 
session of  the  plaintiff's  bank;  the  bay  there  formed  at  a 
distance  of  700  feet  from  the  main  channel,  the  great  width 
of  the  Ottawa,  its  ample  facilities  for  shipping,  apart  from 
the  comparatively  narrow  strip  where  the  plaintiff's  wharf 
is  moored;  the  fact  that  the  plaintiff  has  thus  occupied  the 
property  in  question  for  over  twenty  years,  all  strongly  sug- 
gest that  he  has  done  nothing  detrimental  to  the  river  and 
navigation,  but  that,  on  the  contrary,  his  wharf  has  been  a 
benefit  to  the  boating  public.  So  far  from  being  an  ob- 
struction to  navigation,  the  maintenance  of  a  floating  wharf 
of  that  kind  in  the  circumstances  stated  by  the  learned  chan- 
cellor, a  positive  convenience  to  those  members  of  the  public 
who  navigate  the  river  with  small  craft.  As  a  riparian 
owner  the  plaintiff  would  be  at  liberty  to  construct  such  a 
wharf,  and  would  be  entitled  to  maintain  an  action  for  the 
injuries  to  it  which  are  complained  of." 

VOL.  III.  E.L.R.  NO.   1 — 2. 
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Ill  this  instance,  however,  the  action  was  not  between 
the  Crown  and  the  individual,  but  between  two  individuals, 
and  the  point  of  the  inprescriptability  of  the  sovereign  rights 
of  the  Crown  could  not  come  into  question  in  that  case, 
and,  moreover,  the  construction  referred  to  was  a  construc- 
tion which  had  for  its  object  the  promotion  and  not  the 
obstruction  of  navigation. 

In  another  case  of  the  Queen  against  Moss,  reported  in 
the  26  Supreme  Court  Reports,  at  page  301,  that  case  ap- 
peared to  decide  that  the  extent  of  inconvenience  arising 
from  the  placing  of  an  obstruction  in  a  navigable  river  did 
not  affect  the  question.  The  cases  referred  to  a  bridge 
which  went  across  a  portion  of  the  River  St.  Lawrence  from 
an  island  to  the  north  bank,  in  the  vicinity  of  the  new  Corn- 
wall canal.  The  channel  of  the  river  which  was  obstructed 
had  never  been  used  for  purposes  of  navigation,  but  was 
navigable  in  a  sense.  The  Chief  Justice  in  that  case  re- 
marked : 

"  I  quite  concede,  however,  that,  assuming  this  northerly 
channel  to  be  navigable  water,  the  erection  in  the  river  of  a 
dam,  by  means  of  which  the  bridge  was  formed,  would  have 
been  a  public  nuisance  unless  it  was  in  some  way  legalized 
by  the  action  or  acquiescence  of  the  Crown.  It  is  not  suf- 
ficient to  justify  the  placing  of  an  obstruction  in  a  public 
river  or  harbour  that  upon  the  balance  of  inconvenience  the 
structure  causing  an  obstruction  to  navigation  could  be  of 
great  public  utility  far  outweighing  any  inconvenience 
caused  by  it  as  a  hindrance  to  navigation/' 

The  case  of  Rex  v.  Russell  was  an  indictment  for  ob- 
structing the  navigation  of  the  River  Tyne  by  erecting  coal 
staiths  in  the  bed  of  the  river,  which,  being  tidal  water,  be- 
longed to  the  Crown.  Bailey,  Judge,  who  presided  at  the 
trial,  left  to  the  jury  the  following  questions: 

"  Were  the  staiths  erected  in  a  reasonable  place  ? 

"  Was  there  a  reasonable  space  left  for  the  public  navi- 
gating in  the  Tyne? 

"Were  the  staiths  a  public  benefit? 

"  Did  the  public  benefit  countervail  the  prejudice  done 
to  individuals  ?  " 

The  jury  having  under  this  direction  found  for  the  de- 
fendant, the  Court  of  King's  Bench  refused  to  disturb  the 
verdict.  Lord  Tenterden,  however,  dissented  from  the  ver- 
dict, but  in  several  other  subsequent  cases  in  England  the 
decision  in  the  case  above  cited  was  overruled,  and  the  law 
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stands  as  it  stands  in  England,  so  held  by  the  Chief  Justice 
in  the  case  I  am  citing,  to  be  as  follows: 

u  Even  if  the  bridge  in  question  was  a  very  great  public 
benefit,  whilst  the  prejudice  it  caused  to  the  public  as  an 
obstruction  to  navigation  was  of  t|ie  slightest  possible  de- 
gree, it  nevertheless  would  have  been  an  illegal  structure, 
amounting  to  a  public  nuisance,  which,  as  such,  the  Crown 
might  cause  to  be  removed,  unless,  for  other  reasons,  it  was 
not  to  be  treated  as  a  nuisance." 

The  defendant's  bathing  house,  therefore,  if  it  projected 
into  the  navigable  water  of  the  Riviere  des  Prairies,  must 
be  considered  as  to  that  extent  an  obstruction  to  navigation, 
and  therefore  illegal,  unless  sanctioned  by  some  sovereign 
authority,  which  does  not  appear  in  the  present  case. 

On  the  whole,  considering  that  the  beach  between  high 
and  low  water  mark  at  the  point  in  question  did  not  pass  by 
the  concession  from  the  Government  to  the  plaintiff,  and 
was  the  property  of  the  defendant,  the  plaintiff  can  have 
no  right  to  complain  that  the  defendant  has  put  earth  and 
stones  for  the  purpose  of  protecting  the  bank  of  his  pro- 
perty; that  also,  seeing  the  concession  to  the  plaintiff  could 
not  convey  to  him  any  right  to  interfere  with  the  naviga- 
tion of  the  portion  of  water  conveyed  to  him,  or  the  anchor- 
ing or  protecting  of  boats  or  other  constructions  intended 
for  navigation  in  or  upon  the  property  in  question,  the  whole 
of  the  complaint  of  the  plaintiff  against  the  defendant  falls 
to  the  ground,  with  the  exception  of  that  part  of  it  which 
refers  to  the  construction  of  the  bathing  house.  It  seems 
that  this  bathing  house  was  a  movable  structure,  and  it  was 
made  to  follow  the  recession  of  the  water,  so  that  the  front 
part  of  it  would  always  be  in  the  water,  whereas  the  back 
part  of  it  would  be  on  the  land,  but  the  proof  would  seem 
to  shew  that  even  at  low  water  it  projected  to  a  certain  ex- 
tent into  the  water,  and  would,  therefore,  necessarily  be 
upon  the  water  lot  conceded  by  the  Government  to  the 
plaintiff. 

There  has  never  been  any  bornage  of  the  land  in  ques- 
tion, and,  if  the  description  in  the  plaintiff's  deed  is  to  be 
changed  as  a  matter  of  law  by  the  substitution  of  the  line  of 
low  water  for  the  line  of  high  water,  the  whole  description 
probably  would  prove  to  be  so  vague  and  uncertain  as  to 
render  it  difficult  to  ascertain  whether  anything  or  what  was 
conveyed  by  the  deed.  All  of  this  would  lend  greater  im- 
portance, at  any  rate,  to  that  one  of  the  pleas  of  the  de- 
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fendant  which  claimed  that  the  plaintiff  could  not  take  his 
present  action  until  he  had  first  taken  an  action  en  bornage. 
Under  the  circumstances,  I  am  prepared  to  support  that 
view,  and  specially  having  in  view  the  fact  that  the  plaintiff 
could,  in  any  event,  succeed  for  only  such  an  absolutely 
trivial  portion  of  his  demand,  namely,  that  at  the  period  of 
low  water  the  bathing  house  should  not  be  extended  beyond 
the  line  of  the  water,  instead  of  advancing  into  it  for  a  few 
feet. 
'  The  plaintiff's  action  will,  therefore,  be  dismissed  with 
costs. 


QUEBEC. 

Dunlop,  J.  March  7th,  1907. 

MEIGHEN  v.  PACAUD. 
Ways — Private  Lane — Right  to  Erect  Fire  Escapes. 

Dunlop,  J.: — The  pleadings  shew  the  pretensions  of 
the  parties.  The  question  to  be  decided  is  simply  whether 
the  defendant  had  the  right  to  erect  as  he  did  a  fire  escape 
on  the  rear  of  his  buildings  some  seventeen  feet  above  the 
level  of  the  lane  at  the  back  of  his  buildings.  The  defen- 
dant owns  a  block  of  buildings  on  St.  Catherine  street,  and 
it  may  be  said  that  these  premises  are  used  by  a  very  large 
number  of  persons,  and  the  municipal  law  provides  that  it 
is  absolutely  necessary  that  a  fire  escape  should  be  provided. 
It  is  proved  that  this  fire  escape  is  attached  to  the  rear  wall 
of  defendant's  premises,  and  is  about  three  feet  wide,  and 
that  it  cannot  possibly  interfere  with  the  free  and  unob- 
structed use  of  the  lane  bv  those  entitled  to  use  it.  In 
judging  of  this  case  the  surrounding  circumstances  must 
be  looked  at,  and  specially  the  purposes  for  which  the  defen- 
dant's premises  were  destined  when  he  purchased  them,  and 
acquired  his  right  to  use  the  lane  in  question. 

Defendant  on  the  14th  March,  1900,  by  deed,  before 
Marler,  X.P.,  purchased  certain  subdivisions  of  lot  1342  of 
the  St.  Antpine  Ward,  in  this  city,  "with  the  use  in  com- 
mon with  others  of  said  lane  in  rear."  These  are  the  exact 
words  of  the   grant.     The   terms   are   general  and  not  re- 
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stricted.  The  defendant  under  the  grant  would  have  the 
right  to  take  merchandise  of  every  description  to  his  prem- 
ises, and  to  place  on  his  premises  doors  opening  on  the  lane, 
whether  such  doors  were  on  the  lower  or  upper  storeys,  and 
he  could,  as  I  view  the  case,  hoist  such  merchandise  to  the 
upper  storeys  of  his  building,  and  use  every  sort  of  appara- 
tus necessary  for  safe  delivery  of  the  merchandise  on  his 
premises. 

The  proof  shews  that  the  fire  escape  from  its  position 
does  not  in  any  way  interfere  with  rights  of  the  other  par- 
ties having  rights  in  the  lane. 

Keference  might  be  made,  to  elucidate  the  questions  at 
issue  in  the  present  case,  to  the  American  and  English  Ency- 
clopedia of  Law,  vol.  23,  p.  27,  under  the  heading  of  "  Pri- 
vate Ways.     Liberal  constructions  of  right." 

u  While,  however,  the  terms  cannot  be  enlarged  beyond 
their  natural  meaning,  they  will  not  be  narrowed  so  as  to 
prevent  the  beneficial  use  by  the  grantee  of  what  is  granted 
in  the  manner  and  for  the  purpose  fairly  indicated  by  the 
grant,"  and  the  case  of  Cannon  v.  Villars,  8  Ch.  D.  415,  is 
cited.  In  this  case  it  was  held  that  in  the  agreement  the 
plaintiff  had  the  implied  right  of  way  through  the  gateway 
and  over  the  yard  for  the  reasonable  purposes  of  his  business, 
and  that  such  right  was  general  and  not  restricted ;  and  that 
he  was  entitled  to  an  injunction  to  restrain  defendant's 
obstruction. 

Jessel,  M.R.,  at  page  420,  said :  "  The  construction " 
(referring  to  the  grant),  "  will,  of  course,  depend  on  the  cir- 
cumstances surrounding  so  to  speak  the  execution  of  the 
agreement." 

And  at  page  421  says:  "Again,  if  the  road  is  not  to  a 
dwelling  house,  but  to  a  factory  or  place  used  for  business 
purposes,  which  would  require  heavy  weights  to  be  brought 
to  it,  then  a  grant  of  right  of  way  would  include  the  right 
to  use  it  for  all  reasonable  purposes,  which  would  include 
the  right  of  bringing  up  carts  and  waggons  at  reasonable 
hours  for  the  purpose  of  the  business." 

And  the  learned  Judge  goes  on  to  say :  "  Prima  facie  the 
grant  of  a  Tight  of  way  is  the  grant  of  a  right  of  way  having 
regard  to  the  nature  of  the  road  over  which  it  is  granted  and 
for  the  purposes  for  which  it  is  intended  to  be  used,  and 
both  these  circumstances  may  be  legitimately  called  in  to 
aid  in  determining  whether  it  is  a  general  right  of  way  or  a 
right  of  way  restricted  to  foot  passengers  and  horsemen  or 
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cattle,  or  a  general  right  of  way  for  carts,  horses,  carriages 
and  everything  else.  Where  a  way-owner's  rights  are  not 
defined,  the  way  must  be  considered  as  adopted  to  the  con- 
venient use  and  enjoyment  of  the  land  to  which  it  is  appurte- 
nant for  any  useful  and  proper  purpose  for  which  it  may  be 
used.  It  is  proper  to  take  into  consideration  the  condition 
of  the  way  as  it  was  when  the  right  of  way  was  first  ac- 
quired, the  customary  use  made  of  the  way,  and  the  nature 
and  relative  conditions  of  the  respective  tenements  to  each 
other." 

Phipson  on  Evidence,  at  page  543,  shews  that  in  a  case 
like  the  present  surrounding  circumstances  should  be 
looked  at. 

Elliott  on  Koads  cites  the  maxim  that  regard  for  the 
public  welfare  is  the  highest  law. 

In  the  present  instance,  regard  for  the  public  safety  was 
the  sole  reason  why  this  fire  escape  was  erected.  It  is 
proved  that  the  fire  escape  was  erected  by  defendant  at 
the  request  and  with  the  sanction  of  the  municipal  au- 
thorities, and  in  conformity  with  the  civic  by-laws.  I  think 
that  the  defendant  had  the  right,  and  is  entitled  to  use  the 
common  lane  for  the  purposes  for  which  it  was  destined,  and 
which  did  not  interfere  with  the  rights  of  other  co-owners, 
and  amongst  other  things  to  erect  fire  escapes  for  the  use 
of  his  said  property.  The  proof  shews  that  this  fire  escape 
was  nothing  more  than  an  open  balcony  affixed  to  the  rear 
of  defendant's  building,  and  is  17  feet  above  the  level  of 
the  lane,  and  is  used  solely  for  the  purposes  of  the  buildings 
constructed  upon  the  defendant's  property  as  a  means  of 
egress  to  and  through  said  lane  in  case  of  fire.  In  other 
words,  it  gives  the  egress  through  said  lane  in  the  event  of 
fire,  a  right  of  passage  which  defendant's  property  might  be 
deprived  of  if  such  escape  had  not  been  erected.  As  I  view 
the  case,  this  right  the  defendant  was  entitled  to  under  the 
general  terms  of  his  grant.  "  He  to  whom  a  servitude  is  due 
has  the  right  of  making  all  the  works  necessary  for  its  ex- 
ercise or  preservation :"  C.  C.  553.  The  erection  of  the  fire 
escape  was  the  making  of  works  necessary  to  allow  the  de- 
fendant to  exercise  his  right  of  passage  in  the  event  of  fire. 
Plaintiff  has  no  interest  in  complaining  of  said  fire  escape, 
which  in  no  way  interferes  with  any  rights  he  may  have. 
Defendant's  property  is  situated  in  a  commercial  locality, 
and  was  purchased  and  is  used  for.  commercial  and  not  resi- 
dential purposes,  and  when  he  was  granted  the  use  of  the 
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lane,  this  use  gave  him  the  right  to  use  it  for  all  legitimate 
purposes,  including  the  right  to  use  it  in  such  a  manner  as 
might  not  only  protect  his  property,  but  the  lives  of  all 
parties  who  had  occasion  to  be  on  said  premises. 

I  am  consequently  of  opinion  that  the  plea  of  defendant 
should  be  maintained,  and  plaintiff's  action  dismissed  with 
costs,  and  it  is  so  dismissed. 


QUEBEC- 

Tait,  C.J.  March  9th,  1907. 

CRUIKSHANK  v.  PRUDHOMME. 

Principal  and  Agent — Commission — Sale  of  Land  —  Advo- 
cate Entitled  to  Act  as  Agent — Owner  Selling  to  Pur- 
chaser  Introduced  by  Agent. 

Tait,  C.J.: — Plaiutiff  claims  from  defendants,  jointly 
and  severally,  $3,750,  as  representing  a  commission  of  5  per 
cent.,  which  he  was  entitled  to  receive  upon  the  sum  of 
$75,000,  the  price  of  certain  property,  the  sale  of  which  was 
brought  about  by  him,  the  said  property  being  subject  to 
the  substitution  created  under  the  deed  of  donation,  made 
by  the  late  Rene  Leduc  et  uxor,  to  the  said  Theophile  Prud- 
homme  and  others  of  date  of  9th  of  May,  1868,  the  said 
defendant  Prudhomme  being  the  institute  of  said  substitu- 
tion, and  the  defendant,  Joseph  Perrier,  being  the  curator 
duly  appointed  thereto.  The  defendants  entrusted  plaintiff 
with  the  sale  of  certain  immovable  property,  it  being  under- 
stood that  plaintiff  was  to  receive  5  per  cent,  'commission  on 
the  price  of  said  sale,  for  procuring  a  purchaser;  the  plain- 
tiff being  instructed  to  accept  $65,000,  and,  early  in  the  sum- 
mer of  1905,  he  procured  a  purchaser  at  said  price,  viz.,  Mr. 
George  Marcil,  who  agreed  to  pay  said  sum,  and  which  sum 
defendants  accepted.  Defendants  instructed  their  notary, 
Decary,  to  prepare  a  sale  of  the  property  for  said  sum,  and 
subsequently,  defendant  Prudhomme  refused  to  sign  said 
deed,  and  shortly  after  entered  into  another  agreement  with 
said  Marcil,  and  on  the  20th  January,  1906,  a  deed  of  sale 
was  executed,  by  which  said  property  was  duly  sold  to  said 
Marcil  by  defendants  for  $75,000.     Plaintiff  further  alleges 
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said  sale,  although  effected  at  a  higher  price,  was  subject 
to  less  favourable  conditions  than  the  former  sale ;  that  said 
property  was  never  withdrawn  from  his  hands,  and,  even  if 
it  had  been,  plaintiff  was  entitled  to  his  commission;  that 
defendant,  in  the  first  deed,  authorized  their  notary  to  in- 
clude a  commission  for  plaintiff  of  5  per  cent.,  which  was 
also  authorized  by  the  family  council;  that  plaintiff  has  the 
right,  as  an  advocate  and  attorney,  to  make  such  sales  for 
his  clients  and  to  charge  the  ordinary  commission  therefor; 
that  defendants  have  received  said  sum  of  $3,750,  and  have 
refused  to  pay  it  over  to  plaintiff.  Defendant  denied  having 
employed  plaintiff  or  having  any  dealings  of  any  kind  with 
him  respecting  the  sale  of  said  property.  Defendant  further 
put  in  issue  that  plaintiff,  as  a  lawyer,  had  no  right  to  exer- 
cise the  profession  of  real  estate  agent.  It  is  established  by 
evidence,  that,  at  the  last  moment,  Prudhomme  refused  to 
sign  a  deed  of  sale  in  favour  of  Marcil,  who  had,  through 
plaintiff's  efforts,  been  induced  to  offer  $65,000  for  the  pro- 
perty, which  offer  Prudhomme  accepted.  Later,  and  to.  the 
knowledge  and  with  the  consent  of  plaintiff,  Marcil  entered 
into  direct  negotiations  with  defendants,  and  bought  the 
same  property  for  $75,000,  it  being  "specially  stipulated  in 
the  deed  that  $3,750  was  to  be  paid  to  the  agent  as  commis- 
sion due  him  for  the  said  sale.  The  testimony  of  the  plain- 
tiff is  supported  by  the  proof  of  record.  It  is  established 
that  after  the  first  negotiations  fell  through,  Marcil  con- 
tinued them  with  defendants  direct,  and  Marcil  told  plaintiff 
not  to  worry  about  his  commission,  as  he  informed  him  he 
would  see  his  commission  was  paid  in  case  he  bought  the 
Prudhomme  property.  The  two  notaries  swear  that  both 
plaintiff  and  defendants  came  to  their  offices  frequently  dur- 
ing the  summer  of  1905,  regarding  the  sale  of  said  property, 
and  that  Marcil's  name  was  mentioned.  It  is  established,  by 
defendant  Prudhomme's  testimony,  that  Mr.  Decary,  the 
notary,  looked  after  all  his  affairs,  was  his  notary*  for  every- 
thing, and,  from  the  general  tenor  of  the  evidence,  that 
Decary  was  entrusted  by  defendants  with  conducting  the 
negotiations  and  it  is  also  established  that  Decary  told 
plaintiff  that  his  commission  of  5  per  cent,  would  be  provided 
for  in  the  negotiations.  Marcil  admits  hearing  the  property 
was  for  sale  from  plaintiff  in  January  or  February,  1905, 
and  that  plaintiff  put  him  in  communication  with  Mr.  De- 
cary. It  is  established  that  the  relation  of  buyer  and  seller 
between  defendants  and  Marcil,  was  brought  about  by  plain- 
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tiff,  and  that  he  was  the  procuring  cause  of  said  sale,  the 
same  resulting  from  the  introduction  of  Marcil  to  defen- 
dants and  to  their  agent,  Decary.  Plaintiff  is  not  to  be  de- 
prived of  his  commission  because,  with  his  consent,  Marcil 
continued  the  negotiations  with  defendants  and  their  agent, 
by  which  the  property  was  sold  by  them  at  the  higher  price 
than  that  they  were  about  to  accept  for  it  at  one  time  from 
plaintiff.  (See  No.  2336,  S.  C,  M.,  Taschereau,  J.,  Brown 
v.  War.)  In  the  documents  prepared  and  executed  in  con- 
nection with  said  sale,  to  wit,  in  the  declaration  made  by 
defendants;  in  the  advice  of  the  family  council  (called  in 
virtue  of  said  declaration),  of  which  defendants  formed  part; 
in  the  order  of  the  Court  and  in  the  deed  of  sale  subse- 
quently executed,  it  was  provided  that  the  sum  of  $3,750 
should  be  employed  by  said  defendants  to  pay  a  commis- 
sion of  5  per  cent,  to  the  party  effecting  said  sale.  In  such 
order  of  the  Court  it  is  expressly  stipulated  "  that  after  the 
payment  of  the  said  sums  so  stipulated  "  to  be  paid  in  said 
documents,  the  balance  be  deposited  in  the  hands  of  the 
prothonotary  of  this  Court.  There  was  no  other  agent  en- 
gaged in  and  about  the  sale  of  said  property  except  the  said 
plaintiff,  and  no  other  person  could  have  been  intended  as 
the  agent  mentioned  therein,  who  was  to  receive  the  said 
commission,  except  the  said  plaintiff.  To  allow  the  said  sum 
so  set  apart  for  the  payment  of  said  commission  to  be  used 
in  the  payment  of  the  debts  of  the  defendant  Prudhomme, 
would  be  to  allow  a  misapplication  of  the  said  sum  of  money. 
The  fact  of  the  plaintiff  being  a  practising  advocate  does  not 
prevent  him  recovering  said  commission.  The  plaintiff  has 
proved  his  case,  and  the  defendants  are  jointly  and  sever- 
ally (the  defendant  Perrier  in  his  representative  quality)  to 
pay  plaintiff  $3,750,  with  interest  from  23rd  May,  1906,  and 
costs. 


QUEBEC. 

Archibald,  J.  Marcii  17th,,  1907. 

SHALLOW  v.  THE  GAZETTE  PRINTING  COMPANY. 

Defamation — Libel — Privilege — Judicial   Proceedings — Pub- 
lication of  Pleadings. 

Archibald,  J.: — The  plaintiff  sues  the  defendants  to 
recover  the  sum  of  $10,000  of  damages,  alleging  that  he, 
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plaintiff,  is.  a  journalist  and  publishes  in  Montreal  a  journal 
entitled  Le  Moniteur  du  Commerce,  that  the  defendants  pub- 
lish in  the  same  place  a  journal  entitled,  The  Gazette, 
which  has  a  large  circulation  in  the  province  of  Quebec  and 
beyond;  that  about  the  21st  day  of  May  last,  plaintiff  sued 
La  Compagnie  de  Publication  du  Xationaliste  de  Montreal 
for  the  sum  of  $10,000  of  damages  in  consequence  of  a  libel- 
lous article  published  by  such  Xationaliste  and  reading  in 
substance  as  follows : — "  Le  Moniteur  du  Commerce  se  bas- 
ant  sur  un  rapport  vieux  de  deux  ans  qui  portait  tout  entier 
une  periode  d'organization,  faisait  dons  son  avant^dernier 
numero  une  critique  malhonete  des  operations  d'une  de  nos 
plus  belles  institutions  financieres." 

"  Le  Moiteur  a  longtemps  fait  la  pluie  et  le  beau  temps 
dans  le  monde  commercial  Canadien-Francaise.  Aujourd'hui, 
heureusement,  on  commence  a  le  connaitre.  On  sait  que 
c'est  une  feuille  de  chantage,  dont  les  appreciations  n'ont 
aucun  poids,  parce  qu'elles  sont  presque  invariablement 
basees  sur  des  considerations  venales." 

"Nous  connoissons  le  sens  des  mots;  nous  disons  Chant- 
age deliberement.  Et  pour  qu'il  n'y  ait  pas  de  malentendu, 
nous  repetons:  Chantage,  c'est-a-dire,  extorsion  d'argent 
par  la  crainte." 

"  Si  le  Moniteur  du  Commerce  veut  nous  citer  en  justice, 
qu'il  ne  se  gene  pas;  nous  aurons  des  choses  interessantes 
a  reveler  au  public  sur  les  procedes  de  son  editeur  et  de  ses 
agents/' 

That  to  that  action  the  defendant  therein  appeared 
and  pleaded  justification,  thus  aggravating  the  defamatory 
libel  already  published  against  the  plaintiff,  which  plea  was 
produced  in  the  office  of  the  Superior  Court  at  Montreal; 
that  the  said  article  in  the  Xationaliste  was  false,  libellous 
and  defamatory  as  well  as  the  defence  produced  by  said 
Xationaliste  against  the  plaintiff's  action  for  libel;  that  the 
defendant  in  the  present  case  by  malice  and  without  jus- 
tification or  excuse  and  with  the  purpose  of  causing  damages 
to  the  plaintiff,  and  holding  him  up  to  the  scorn  of  the 
public,  published  in  its  edition  of  the  16th  June  instant  a 
long  resume  of  the  plea  of  the  said  Xationaliste,  produced  in 
court  as  above  mentioned;  that  the  said  publication  by  the 
present  defendant  of  the  said  plea  has  caused  the  plaintiff 
great  damage,  which  he  estimates  at  the  sum  of  $10,000, 
and  foT  which  he  demands  judgment. 
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The  defendants  plead  by  an  inscription-in-law,  which  was 
dismissed,  and  by  a  plea  to  the  merits,  which  denies  the 
responsibility  of  the  defendant  for  damages,  and  alleges  that 
the  said  defendants  did  publish  in  their  journal  of  the  16th 
of  June,  1906,  a  report  of  the  pleadings  in  the  said  case  of 
"  Shallow  v.  The  Nationaliste,"  but  defendants  deny  that 
the  said  report  was  published  by  malice  or  with  any  intent 
of  injuring  the  plaintiff;  that  if  any  damages  were  caused 
to  the  plaintiff  by  the  publication  of  the  said  pleadings  the 
same  were  due  to  the  plaintiff's  own  act  in  rendering  those 
matters  public  by  the  institution  of  his  action;  that  on  the 
22nd  day  of  May,  1906,  the  day  after  plaintiff  had  instituted 
his  action  against  the  Nationaliste,  the  defendant  published 
in  its  edition  of  that  day  an  item  setting  forth  that  the  plain- 
tiff had  entered  an  action  in  the  Superior  Court,  claiming 
$10,000  damages  from  the  Nationaliste  for  libellous  publica- 
tion, and  giving  the  grounds  under  which  plaintiff  claimed 
these  damages,  as  will  appear  on  reference  to  a  copy  of  the 
said  Gazette  newspaper  produced  in  the  cause;  that  on  the 
16th  of  June,  1906,  defendant  published  in  its  issue  of  that 
day  the  article  now  complained  of  by  the  plaintiff;  that  the 
said  article  was  a  fair,  accurate  report  of  the  pleadings  in  the 
said  cause  of  the  plaintiff  against  the  said  Nationaliste; 
that  the  said  article  was  taken  from  the  records  of  the  said 
cause  in  the  Superior  Court  for  the  district  of  Montreal, 
and  was  published  in  the  ordinary  course,  bona  fide  and 
without  malice;  that  the  matters  contained  in  the  said 
article  were  matters  of  public  interest,  and  was  covered  by 
the  privilege  protecting  the  publication  of  judicial  proceed- 
ings, and  defendants  ask  for  the  dismissal  of  plaintiff's 
action. 

The  proof  establishes  that  the  defendants,  in  the  first 
case,  the  Nationaliste  newspaper,  justified  the  general  lan- 
guage published  by  it  against  the  plaintiff  by  citing  specific 
cases  of  such  acts  as  were  in  said  article  described  in  gen- 
eral terms;  that  the  Gazette  newspaper  did  publish  a  fair 
summary  of  the  declaration  in  the  case  against  the  National- 
iste, and  also  of  the  plea  of  justification  filed  in  that  case, 
and  also  of  the  answer  of  the  present  plaintiff  to  the  said 
plea  filed  in  that  case.  There  is  no  question  between  the 
parties  as  to  the  fairness  of  the  resume  of  these  pleadings 
published  by  the  present  defendants.  The  only  question  is 
whether  the  publication  of  such  proceedings,  when  filed  in 
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court  and  before  issue  joined,  is  protected  by  the  privilege 
of  judicial  proceedings. 

The  plaintiff  has  never  brought  the  action  against  the 
Nationaliste  newspaper  to  trial  and  the  truth  or  falsity  of 
the  matters  published  is  not  in  question  in  this  cause;  the 
charges  made  against  the  plaintiff  in  the  article  in  question, 
of  which  the  plaintiff  complains,  were  criminal  charges  and 
might  have  formed  the  object  of  prosecution  in  a  criminal 
court. 

The  question  here  at  issue,  however,  is  not  affected  by 
the  truth  or  the  falsity  of  the  matters  published  against  the 
plaintiff,  but  purely  and  simply  by  the  alleged  privilege  pro- 
tecting the  publication  of  a  judicial  proceedings.  Fair  and 
accurate  reports  of  judicial  proceedings  are  privileged  be- 
cause it  is  a  benefit  to  the  public  to  be  accurately  informed 
as  to  such  matters. 

In  a  case  of  Sullivan  v.  The  Minerve,  reported  in  3 
R.  J.,  S.  C,  page  106,  which  was  a  publication  of  a  report  in 
a  case  before  the  police  magistrate,  it  was  held :  The  report 
of  the  proceedings  in  a  case  before  the  court  conformable 
to  the  truth  and  made  in  good  faith  in  the  ordinary  course  of 
judicial  reports,  is  privileged;  in  a  case  in  the  Court  of 
Review  at  Quebec  an  action  of  damages  was  taken  againjst 
L'Evenement  by  one  Lamothe  for  an  article  published  in 
such  Evenement  as  follows:  —  "Le  Notaire  Lamothe  a 
poursuivi  Edmond  Toussaint  parce  que  ce  dernier  Fa  mis  a 
la  porte."  The  plaintiff  wrote  to  the  Evenement  for  ex- 
planations, and  some  time  afterwards,  the  Evenement  pub- 
lished in  its  newspaper  an  explanation  stating  that  its  re- 
porter had  taken  the  fact  in  the  register  of  the  court  in  the 
ordinary  manner.  Under  these  circumstances  the  Superior 
Court  condemned  the  defendant  to  $10  of  damages;  in  re- 
view the  judges  said :  "  We  do  not  quite  think  that  it  is 
libel  to  publish  without  malice  a  fact  already  published, 
viz.,  that  the  plaintiff  had  sued  Toussaint  for  having  threat- 
ened to  put  him  out  of  doors;"  the  judgment  was  reversed. 
One  of  the  considerants  of  the  judgment  was  as  follows: 
"  Considerant  que  Tecrit  dont  il  se  plaint  n'etait  pas  libel- 
leux  et  ne  faisait  que  publier  tin  fait  en  substance  que  le 
demandeur  lui-meme  avait  rendu  public  en  instituant  une 
action." 

In  a  case  of  Downie  v.  Graham,  reported  in  the  M.  L.  R., 
the  same  doctrine  was  held ;  the  considerant  of  the  judgment 
being  that  libellous  reports  published  by  the  defendant  were 


SHALLOW  c.   GAZETTE  PRINTING   COMPANY.  £9 

justified  if  substantially  correct  and  fair  reports  of  and  re- 
garding proceedings  in  a  public  court  of  justice,  and  were 
privileged,  and  the  plaintiff's  action  was  dismissed. 

There  can  certainly  be  no  doubt  of  the  privilege  protect- 
ing such  publication  when  the  matters  published  relate  to 
what  happens  in  the  presence  of  the  court:  but  on  the  pre- 
sent instance  the  declaration  and  the  plea  and  answer  to 
plea  were  published  before  they  came  before  the  court  and 
from  time  to  time  as  they  were  filed  in  the  court.  Yet 
by  being  filed  in  the  court  they  became  public  documents 
and  accessible  to  the  public,  and  it  is,  I  think,  in  the  inter- 
est of  the  public  that  such  documents  should  be  known; 
thus  in  several  cases  in  England  it  has  been  held  that  jm 
accurate  transcript  of  the  records  of  the  court  relating  to 
judicial  proceedings  is  also  privileged.  (See  1  Q.  B.,  page 
96.) 

In  Scotland  there  exists  a  public  register  of  protested 
notes  established  by  statute  and  the  registration  of  such 
protests  has  by  statute  the  effect  of  a  final  judgment  of  the 
court;  the  publication  of  this  register  was  held  privileged 
(1  H.  L.,  page  363.)  Many  other  cases  are  given  to  illus- 
trate this  doctrine:  on  page  296  of  Odgers  on  Libel  and 
Slander,  fourth  edition;  on  page  301  of  Odgers  we  find  the 
following  remark :  "  An  accurate  report  of  a  portion  of  a 
judicial  proceeding  will  still  be  privileged  if  it  does  not 
pretend  to  be  a  report  of  the  whole;  thus  where  a  trial 
lasts  more  than  one  day  reports  published  in  the  newspapers 
each  morning  are  protected,  each  of  the  proceedings  may 
be  reported  separately." 

It  seems  to  me  that  there  is  no  difference  between  pro- 
ceedings filed  in  courts  of  justice  and  arguments  made  in 
courts  of  justice  before  the  court;  both  are  equally  acces- 
sible to  the  public;  the  same  principle  underlies  the  publica- 
tion of  both,  namely,  the  interest  that  the  public  has  in  the 
administration  of  justice. 

I  am,  therefore,  of  opinion  that  the  circumstances  proved 
in  the  present  cause  do  not  give  rise  to  any  action  of  dam- 
ages for  libel  against  the  defendants. 

The  plaintiff's  action  is  accordingly  dismi>sed  with  costs. 
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QUEBEC- 
COURT  of  Kino's  Bench.  March  20th,  1907. 

DUPUIS  v.  MONTREAL  STREET  RAILWAY  COM- 
PANY. 

Street  Railways — Negligence — starting  Car  before  Passenger 

Alights. 

1 
Lavergne,  J. : — This  appeal  is  taken  from  the  judgment 

of  the  Superior  Court,  Montreal,  rendered  on  the  25th 
September,  1906,  which  dismissed  plaintiff's  action,  with 
costs.  On  the  3rd  of  April,  1906,  the  appellant  boarded 
one  of  the  respondent's  cars  at  the  corner  of  Sherbrooke  and 
St.  Lawrence  streets.  After  having  paid  his  fare,  he  re- 
ceived a  transfer  to  the  St.  Catherine  street  line.  At  the 
corner  of  St.  Catherine  and  St.  Lawrence  streets,  the  car 
stopped  at  the  usual  place  to  allow  passengers  to  leave  it 
or  embark.  The  appellant  occupied  a  seat  .in  the  centre  of 
the  car.  At  the  same,  moment  as  the  car  stopped,  the  appel- 
lant proceeded  towards  the  rear  platform  and  at  the  very 
moment  that  he  put  one  foot  on  the  step  to  get  off,  the 
car  started  suddenly  and  the  appellant,  hanging  on  by  one 
hand  to  the  handle,  was  dragged  some  yards  before  the  car 
could  be  stopped.  The  conductor  was  given  the  signal  to 
start  before  the  appellant  had  completely  left  the  car.  In 
his  fall,  the  appellant  dislocated  his  shoulder,  was  taken  to 
the  hospital,  where  he  lost  consciousness,  and  where  he  was 
attended  to  by  a  doctor.  He  was  during  three  days  con- 
fined to  his  house  and  for  fifteen  days  he  was  unable  to  at- 
tend to  his  affairs.  He  claimed  damages  for  physical  injury, 
rciedical  attendance  and  loss  of  wearing  apparel.  ,The 
amount  claimed  was  $420.  The  defendant  pleaded  that  the 
accident  happened  by  reason  of  the  fact  that  the  plaintiff 
tried  to  get  off  the  car  when  it  was  in  motion,  and  that, 
therefore,  he  was  alone  to  blame  for  the  accident.  The 
court  below  found  that  the  appellant  was  in  fault  in  not 
proceeding  directly  to  get  off  the  car,  instead  of  hesitating, 
as  he  did,  on  the  step,  and  then  getting  off  when  the  car 
was  again  put  in  motion.  It  was  alleged  that  immediately 
after  the  accident  the  plaintiff,  in  answer  to  a  question  put 
to  hirii  by  the  conductor  of  the  car,  took  upon  himself  the 
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whole  responsibility  for  the  accident.  The  action  was 
accordingly  dismissed.  The  appellant  bases  his  appeal  on 
these  points:  Did  the  conductor  of  the  car  ring  his  bell  to 
go  ahead  before  the  appellant  was  able  to  get  off  the  car 
and  while  he  was  in  the  act  of  getting  off,  and,  secondly, 
did  the  conductor  give  the  appellant  reasonable  tim^  to  get 
off  the  car.  If  the  appellant  has  proved  that  the  conductor 
did  not  give  the  appellant  reasonable  time  to  get  off  the 
car,  then  the  respondent  is  responsible.  As  we  see,  in  the 
present  appeal,  the  whole  question  is,  was  Dupuis  or  was  the 
conductor  the  one  in  fault.  If  the  conductor  gave  the 
signal  to  start  while  Dupuis  was  getting  off,  and  did  not 
give  him  a  reasonable  time  during  which  to  get  off,  there  can 
be  no  doubt  but  what  the  respondent  is  responsible  for  the 
damages  resulting  from  the  accident.  The  appellant  walked 
more  slowly  than  is  usual;. he  had  a  sore  knee  and  was 
under  the  care  of  a  doctor.  The  conductor  admits  that  he 
noticed  that  the  appellant  walked  with  difficulty.  He  re- 
members having  given  him  a  transfer  to  get  off  at  St.  Cath- 
erine street,  and  he  also  saw  him  going  towards  the  plat- 
form to  get  off.  He  says  that  he  saw  him  put  one 
foot  on  the  step.  Knowing  that  the  appellant  walked  with 
some  effort,  it  was  incumbent  upon  the  conductor,  as  a  rule 
of  the  most  elementary  prudence,  to  reassure  himself  that 
Dupuis  was  really  off  the  car  before  giving  the  signal  to 
start.  He  says  Dupuis  was  getting  off,  was  on  the  step, 
when  he  (the  conductor)  gave  the  signal.  He  says  also  that 
some  women  were  getting  on  the  car  at  the  moment  appel- 
lant tried  to  get  off.  Dupuis  must,  therefore,  have  neces- 
sarily been  detained  by  meeting  these  persons,  who  were 
in  his  wav.  It  seems  clear  to  me  that  the  conductor  was  in 
fault  and  that  the  company  respondent  is,  in  consequence, 
responsible  for  the  results  of  the  accident.  I  calculate  the 
damages  at  $120,  which  appellant  suffered,  arising  from  lost 
clothing,  doctor's  fees,  loss  of  time  and  cab-hire.  The  judg- 
ment must  be  reversed  and  the  respondent  condemned  to 
pay  appellant  the  above  amount,  with  costs. 

Bosse,  J.: — I  must  dissent  from  the  judgment  of  the 
majority  of  the  court,  Reviewing  the  facts  of  the  case, 
I  consider  the  appellant,  who  limped,  was  foolhardy  in  the 
extreme  in  getting  off  the  car  after  it  had  started.  It  would 
have  been  dangerous  for  a  man  with  the  free  use  of  his 
legs.  Another  reason  to  my  mind  for  dismissing  this  appeal 
is  the  contradictorv  nature  of  the  evidence.    The  witnesses 
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of  one  side  flatly  deny  the  version  of  the  opposing  witnesses. 
In  my  opinion,  the  evidence  does  not  warrant  our  interfer- 
ence with  the  judgment  below.  A  last  reason  is  that  I 
cannot  feel  we  would  be  justified,  in  a  case — like  the  one  at 
bar — in  which  the  evidence  is  so  contradictory,  to  supplant 
the  judgment  of  the  trial  Judge,  with  reasons  obtained  from 
the  evidence  as  we  find  it  written  out.  The  Judge  in  the 
first  court  saw  and  heard  the  witnesses  and  was  in  a  far 
better  position  than  we  are  to  determine  the  relative  value 
of  each  one's  testimony.  I  would  dismiss  the  appeal  and 
confirm  the  judgment  with  costs. 


QUEBEC- 

Court  of  King's  Bench.  March  20th,  1907. 

GEXDRON  v.  DENAULT, 

Partnership — Carrying  on  Business  in  Firm  Name — Regis- 
tration— Penalty. 

Bosse,  J.: — Appeal  from  the  judgment  of  the  Superior 
Court,  St.  Francis,  Demers,  J.,  dismissing  plaintiff's  action 
with  costs. 

Plaintiff  complains  that  defendant  is  carrying  on  busi- 
ness alone  in  the  city  of  Sherbrooke,  in  the  district  of  Saint 
Francis,  since  October,  1906,  under  the  style  and  firm  name 
of  "  Gendron,  Denault  &  Cie,"  without  having  and  using 
after  it  the  word  "  registered,"  as  required  by  article  1834b 
of  the  Civil  Code  of  the  province  of  Quebec,  although  spe- 
cially requested  by  interested  parties  to  do  so,  and  further 
says  he  has,  therefore,  incurred  the  penalty  of  $200  enacted 
by  law; 

Defendant  admits  the  facts  alleged  by  plaintiff  as 
appears  by  his  plea  as  well  as  by  the  extract  from  the  plain- 
tiff, and  no  evidence  was  therefore  made  on  either  side. 

The  learned  Judge  dismissed  plaintiff's  action  because 
the  defendant  is  subject  to  the  provisions  of  article  1834a, 
but  not  to  article  1834b,  which  article  does  not  apply  to 
persons  carrying  on  business  under  a  firm  name,  but  to  those 
solely  who  use  the  name  of  another  in  their  business.    The 
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appellant  submits  that  the  learned  Judge  has  made  a  dis- 
tinction where  there  is  no  distinction  in  the  law. 

The  law  says  "  L,  1834b  (5  Edward  VII.,  ch.  29),  when- 
ever  any  person  or  persons  make  use  in  business  of  the  name 
of  another  person,  the  contracts,  agreements,  notices,  adver- 
tisements, signs,  bills  of  exchange,  promissory  notes,  etc., 
which  they  make,  publish,  sign  or  issue,  under  such  name 
in  the  course  of  business,  shall  bear  after  such  name  the 
word  '  registered '  or  an  abbreviation  thereof  ." 

"  2.  Any  person  committing  an  infringement  of  the  pro- 
visions of  this  article  is  liable  to  the  penalty  prescribed  by 
article  5639  of  the  Revised  Statutes."  Appellant  submits 
that  it  is  pretty  clear  that  whenever  any  person  or  persons 
make  use  in  business  of  the  name  of  another  person  he  must 
add  after  it  the  word  "  registered."  Appellant  submits  that 
respondent  has  been  using  the  name  Gendron  in  his  busi- 
ness— the  name  of  another  person.  The  Judge  below  de- 
cided that  the  law  only  applies  to  persons  doing  business 
solely  under  the  name  of  another  person  and  not  to  such 
as  are  doing  so  under  a  firm  name.  The  law  simply  says 
no  one  can  make  use  in  business  of  the  name  of  another 
without  also  following  it  with  the  word  "  registered."  Ap- 
pellant submits  that  that  is  exactly  what  respondent  is  doing, 
viz. :  making  use  of  Gendron's  name  in  his  business  without 
the  word  "registered,"  and  he  is,  therefore,  liable  for  the 
penalty.     Judgment  reserved. 

The  present  penal  action  was  instituted  to  recover  the 
sum  of  $200,  the  fine  imposed  by  article  1834b,  C.  C.  C, 
for  transgressing  the  dispositions  of  the  article.  With 
respect  to  the  obligation  of  making  a  partnership  declara- 
tion, article  1834a  says :  "  A  similar  declaration  must  be 
made  by  any  person  carrying  on  business  alone  under  a  firm 
name."  And  article  1834b  has  already  been  set  forth. 
The  defendant  says,  in  effect :  "My  position  is  not  governed 
by  article  1834b,  but  by  article  1834a."  It  was  in  this  sense 
that  the  case  was  decided  in  the  Superior  Court,  and  I  think 
the  decision  is  right.  In  questions  of  this  kind,  every  pro- 
vision of  the  law  must  be  strictlv  followed,  and  if  the  law 
imposing  the  fine  is  not  clear,  complete  in  all  its  parts  and 
leaves  room  for  any  doubt,  a  condemnation  cannot  be  pro- 
nounced against  the  defendant.  But  article  1834b  provides 
for  the  punishment  he  who,  for  the  purpose  of  his  com- 
mercial affairs,  uses  the  name  of  some  one  else  and  uses  such 
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ether  name  to  describe  his  own  commercial  entity.  This 
is  the  very  text  of  the  law.  In  the  case  at  Bar,  Denault, 
in  carrying  on  business  under  the  name  of  "  Gendron,  Den- 
ault  &  Cie,"  does  not  lead  any  one  to  believe  that  he  is  doing 
business  under  another's  name.  It  is  an  indefinite  partner- 
ship name,  of  which  there  exists  a  great  number  in  the 
business  world,  but  that  does  not  point  to  any  particular 
person.  We  are  not  in  a  position  to  ascertain  who  is  this 
firm  of  "  Gendron,  Denault  &  Cie.,"  it  applies  to  some  un- 
known person,  simply  qualifying  some  one.  If  the  name  of 
"  Denault "  or  of  "  Gendron,"  was  employed  alone,  it  might 
mean  otherwise.  With  certainty,  which  one  of  all  the  "  Gen- 
drons  "  and  of  all  the  "  Denaults  "  does  the  defendant  claim 
to  represent  under  his  present  business  name?  We  cannot 
say  that  the  defendant,  according  to  the  language  of  the  law, 
is  in  his  business  making  use  of  another's  name.  It  is 
not  another's  name.  It  is  a  firm  name,  but  that  is  all; 
it  does  not  mean  any  individual  in  particular.  Undet  the 
provisions  of  article  1834a,  in  order  to  use  a  firm  name  such 
as  "  Gendron,  Denault  &  Cie  "  appears  to  be,  it  is  necessary 
to  make  the  declaration  required  at  the  office  of  the  Pro- 
thonotary.  But  the  want  of  the  declaration  is  not  com- 
plained of  here.  The  line  to  the  payment  of  which  the 
plaintiff  seeks  to  have  defendant  condemned  is  exigible 
under  article  1834b  only.  Leaving  aside  the  text  of 
the  law  and  reasoning  by  analogy  and  by  the  inten- 
tion of  the  law,  we  find  that  these  exceptional  safeguards 
of  the  law  are  required  to  prevent  fraud.  It  is  neces- 
sary, for  the  stability  of  trade,  that  one  should  know  with 
whom  one  is  contracting,  and  those  who,  according  to  a  vul- 
gar saying,  hide  themselves  behind  their  wives'  skirts,  may 
be  have  rendered  necessary  the  adoption  of  the  law  as  con- 
tained in  article  1834b.  But  the  use  of  a  partnership  name, 
such  as  the  one  with  which  we  are  now  dealing,  shows  at 
once  either  an  actually  existing  partnership  or  the  name 
of  a  fictitious  partnership,  which  appeared  in  the  public 
registers,  or  at  least  should  have  appeared  therein.  It  is 
in  this  way  that  the  public  is  protected  and  that  the  pur- 
pose of  the  law  is  achieved  without  necessity  of  extending 
the  meaning  of  the  language  of  the  law,  such  as  the  plain- 
tiff wishes  to  have  adopted.  We  are  unanimous  in  confirm- 
ing the  judgment,  and  dismissing  the  present  appeal  with 
costs. 
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QTTEBEC- 
Court  of  Review.  March  15th,  1907. 
CAMERON  v.  ROYAL  PAPER  MILLS. 

Npgligence  —  Dangerous  Machinery  —  Contributory  Negli- 
gence—Wrong Course  Taken  under  Stress  of  Danger — 
Damages — Deducting  Insurance  Moneys — Jury — Weight 
of  Evidence. 

Mathieu,  J.: — Inscription  in  review  of  the  judgment 
of  the  Superior  Court,  St.  Francis,  Hutchinson,  J.,  rendered 
the  15th  June,  1906,  on  the  verdict  of  a  special  jury,  con- 
demning defendant  to  pay  plaintiff  the  sum  of  $3,000  and 
$500  for  plaintiff's  children.  The  judgment  of  the  Superior 
Court  is  as  follows: — Plaintiff,  as  well  personally  as  in  her 
quality  of  tutor  to  her  minor  children,  sues  the  company 
defendant  to  recover  the  sum  of  $10,000,  to  wit:  $6,000  for 
herself  and  $4,000  for  her  said  minor  children,  the  ground 
of  action  being  that  on  the  10th  January,  1905,  while  in 
company  defendant's  employ,  her  late  husband  was  ordered 
by  an  officer  of  the  said  company  to  disconnect  and  take  out 
one  of  the  company's  water  wheels  from  the  wheel  pit, 
in  the  wheel  house  of  the  company's  mill,  and  that  while  so 
engaged  her  husband  was  caught  in  some  gearings  and 
shafts,  unprotected  and  unguarded,  and  connected  with  said 
water  wheels,  and  her  husband  was  so  badly  injured  that  he 
died  as  a  result  of  the  injuries  received  from  said  gearings 
and  shafts.  The  company  pleaded  that  Cameron  was  ordered 
to  disconnect  and  remove  said  water  wheel  by  its  manager, 
who,  however,  did  not  superintend  the  work,  and  who  had 
nothing  to  do  with  the  department,  in  which  Cameron  him- 
self was  supreme;  Cameron  met  his  death  by  his  own  care- 
lessness in  putting  his  foot  on  a  revolving  shaft;  the  same 
work  had  been  repeatedly  done  by  Cameron,  who  was  fami- 
liar with  it,  and  it  was  very  simple  work,  and  that  the  acci- 
dent was  due  to  Cameron's  own  fault  and  negligence;  and, 
further,  that  plaintiff  has  received  payment  of  certain, 
insurance  policies  by  reason  of  said  accident,  and,  in 
case  it  is  condemned,  it  should  be  entitled  to  credit  for 
the  moneys  so  received.  The  special  jury  summoned  to  try 
the  case  have  answered  as  follows :     "  1.  The  said  John  E. 
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Cameron,  on  the  10th  January,  1905,  was  ordered  by  some 
one  in  authority  over  him,  to  wit,  Mr.  C.  A.  Ring,  the  gen- 
eral manager,  to  disconnect  and  take  out  one  of  the  water 
wheels  in  the  wheel  pit,  in  the  wheel  house  of  the  said  com- 
pany's paper  mill.  2.  There  were  connected  with  the  water 
wheels  of  the  said  company  certain  gearings  and  shafts,  and 
that  these  gearings  and  shafts  were  left  unguarded  and  in 
a  dangerous  condition.  3.  The  said  late  John  E.  Cameron 
was  caught  by  the  said  gearings  and  shafts,  and  received  in- 
juries therefrom  which  caused  his  death.  4.  The  said  late 
John  E.  Cameron,  at  the  time  of  his  death,  was  acting  in  the 
performance  of  his  duties  and  under  the  instruction  and 
guidance  of  an  officer  of  the  company,  who  was  superior  in 
authority  over  him,  and  he  had  not  the  full  control,  charge 
and  management  of  the  said  gearings  and  shafts.  5.  The 
death  of  the  said  John  E.  Cameron  was  due  to  the  fault  and 
negligence  of  the  company  defendant.  6.  At  the  time  of  his 
death  the  said  late  John  E.  Cameron  was  54  ears  of  age, 
and  earning  a  salary  of  $960  per  annum.  7.  There  was  an 
accident  insurance  policy  on  the  life  of  said  John  E.  Cam- 
eron for  the  sum  of  $960,  and  the  plaintiff  personally  re- 
ceived the  sum  of  $480,  and  the  said  minor  children  the  sum 
of  $240.  8.  The  plaintiff  personally  has  suffered  damages, 
by  reason  of  the  said  accident,  to  the  extent  of  $3,000,  and 
the  minor  children  to  the  extent  of  $250  each.  The  award  of 
the  jury  is  according  to  law  and  the  evidence  of  record,  and 
it  is  maintained  with  costs."  The  company  defendant,  con- 
formably to  the  provisions  of  article  493,  C.  C.  P.,  has  an- 
nexed to  its  inscription  in  review  a  brief  summary  of  the 
reasons  on  which  it  bases  itself,  as  well  as  the  conclusions 
asking  to  have  said  judgment  reversed,  or  a  new  trial.  The 
reasons  are  thus  set  forth:  The  evidence  established  that 
Cameron  was  master  mechanic  of  the  company,  and  had  been 
in  its  employ  for  eighteen  or  twenty  years.  He  has  full  au- 
thority and  control  of  the  machinery,  and  of  all  the  me- 
chanics under  him,  and  was  responsible  for  the  safe  condi- 
tions of  the  machinery,  and,  moreover,  that  some  six  years 
ago,  the  then  president  and  general  manager,  Mr.  Buck,  gave 
him  specific  orders  to  put  all  places  connected  with  the  ma- 
chinery in  a  safe  condition.  These  instructions  were  given 
in  the  presence  of  the  secretary  of  the  company,  James  E. 
Palmer,  who  corroborated  Mr.  Buck's  evidence.  With  the 
foregoing  facts  established,  defendant  submits  that  even  if 
the  point  in  question  was  dangerous,  the  jury  should  have 
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found  that  Cameron  himself  was  responsible  for  its  condi- 
tion, and  that,  if  they  considered  the  accident  was  due  to  the 
condition  of  the  place,  they  should  have  answered  that  it  was 
Cameron's  own  fault,  not  the  fault  of  the  company.     In  an- 
swer to  question  9,  the  jury  stated  that  Cameron  was  acting 
on  the  occasion  when  the  accident  took  place,  under  the  in-» 
structions  and  guidance  of  superior  officials,  and  that  he 
had  not  full  control  and  authority,  which  answer  is  in  direct 
contradiction  of  the  facts  proved.     By  their  very  next  an- 
swer they  state  that  Cameron  had  full  control,  as  to  the 
manner  in  which  the  work  was  to  be  done  in  regard  to  the 
said  machinery.    It  was  also  clearly  established  by  the  evi- 
dence that  the  accident  was  caused  not  on  account  of  the 
so-called  dangerous  condition  of  the  place  in  question,  but  by 
Cameron's  own  recklessness  and  unnecessary  assumption  of 
risk  in  attempting  to  work  about  the  shafting  and  gearing  in 
question  before  shutting  off  the  power.     The  jury  only  took 
into  consideration  the    sum    of   $960,   accident   insurance, 
whereas  Mrs.  Cameron  herself  admitted  that  she  had  re- 
ceived an  additional  sum  of  $2,000  for  accident  insurance. 
That  the  verdict  is  contrary  to  law,  and  clearly  against  the 
evidence.     That  the  amount  awarded  is  excessive.     That  it 
is  absolutely  clear,  from  the  evidence,  that  no  jury  would 
be  justified  in  finding  any  verdict  other  than  in  favour  of 
defendant.     The  accident  occurred  in  this  wise : — The  water 
in  the  St.  Francis  river,  which  furnishes  power  to  run  the 
mill,  was  low,  and  the  general  manager  of  the  company  de- 
cided that  one  of  the  water  wheels  should  .be  removed.     He 
gave  instructions,  through  the  superintendent,  to  the  late 
Cameron,  to  take  out  the  wheel.     These  instructions  were 
given  between  10  and  11  o'clock  in  the  forenoon.     Cameron, 
on  receiving  the  instructions,  stated  that  he  would  do  certain 
preliminary  work  before  noon,  and  shut  down  the  mill,  and 
take  out  the  wheel  early  in  the  afternoon.      The  necessity 
for  doing  the  preliminary  work,  before  the  mill  was  shut 
down,  arose  from  the  fact  that  the  whole  mill  had  to  be 
shut  down,  and  all  work  stopped  while  the  wheel  was  being 
actually  removed.     The  wheel-room  is  about  25  x  30  feet  in 
size.  There  are  two  large  crown  gear  wheels.  The  frame  work 
for  holding  the  wheels  in  position    consists  of  two  large 
timbers,  12  or  14  inches  square,  running  the  length  of  the 
room,  about  midway  between  the  lower  floor  and  the  upper 
ceiling.     These  timbers  are  about  six  feet  apart.     Midway 
between  them  runs  a  shaft,  8  or  10  inches  higher  than  the 
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timbers.  Some  two  feet  below  the  shaft  are  the  crown  gears,, 
nearly  filling  the  space  between  the  timbers,  running  at  a 
high  rate  of  speed  and  practically  without  any  covering  or 
protection.  On  one  side  of  the  timbers  it  is  partially  floored 
over  (the  floor  is  a  trifle  lower  than  the  timbers),  affording 
a  means  of  reaching  the  wheels.  The  wheel  was  to  be  raised 
by  means  of  chains  and  pulleys.  These  were  brought  and 
placed  on  the  floor,  near  the  wheel,  and  a  large  eye-bolt  was 
placed  in  the  ceiling,  over  the  wheel.  The  chain  was  to  be 
drawn  to  the  eye-bolt  by  a  rope  let  down  through  a  small 
hole  in  the  ceiling.  Cameron  had  two  helpers,  Elzear  De- 
blois  and  Frederick  Little.  About  1  o'clock  the  preliminary 
work  was  completed.  Deblois  was  about  ready  to  let  down 
the  rope.  Little  was  on  the  floor  near  the  crown  gear  wheels. 
Cameron  went  down  where  Little  was  standing,  to  see  that 
everything  was  ready  to  shut  down  the  mill,  and  said  to- 
Little:  "We  won't  attempt  to  do  any  more  before  the 
wheel  is  stopped,  before  the  mill  is  closed."  Up  to  this 
time  everything  had  proceeded  in  the  ordinary  way.  The 
usual  preliminary  work,  which  was  always  done  before  the 
mill  was  shut  down,  preparatory  to  taking  out  the  wheel, 
had  been  done.  At  this  moment,  for  some  reason,  Deblois 
started  to  let  down  the  rope.  Cameron  noticed  it,  and  said 
to  Little :  "  Look  out,  the  rope  is  coming  down/'  or  "  look 
at  that  rope  coming  down/'  Little  was  standing  with  his 
back  to  Cameron.  He  turned  and  saw  Cameron  reaching  to 
catch  the  rope,  apparently  afraid  it  would  get  caught  in  the 
gearing  and  do  harm.  The  rope  proved  to  be  beyond  his 
reach,  he  lost  his  balance,  threw  out  his  foot  to  save  himself,, 
stepped  on  the  shaft,  and  was  thrown  on  to  the  rapidly  re- 
volving crown  gear  and  crushed  to  death.  The  plaintiff  says 
that  the  defendant  was  in  fault  in  having  this  crown  gear 
uncovered,  and  in  a  dangerous  condition.  Defendant  an- 
swers that,  if  it  was  dangerous,  Cameron  was  responsible, 
because  he  was  a  millwright  and  master  mechanic,  and  it 
was  his  duty  to  have  covered  the  gearing,  and,  therefore, 
plaintiff  cannot  recover.  It  will  thus  be  seen  that  it 
is  entirely  a  question  of  fact  and  the  jury  has  found  upon  all 
the  facts  in  plaintiff's  favour.  Article  498,  C.  C.  P.,  en- 
acts :  "  Subject  to  the  qualifications  stated  in  the  next  fol- 
lowing articles,  a  new  trial  may  be  granted  in  any  of  the 
following  cases:  4.  When  the  verdict  is  contrary  to  law  or 
clearly  against  the  weight  of  evidence."  And  article  501  is 
as  follows:    "A  verdict  is  not  considered  against  the  weight 
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of  evidence  unless  it  is  one  which  the  jury,  viewing  the  whole 
of  the  evidence,  could  not  reasonably  find."  The  Code  of 
Procedure  of  1867  contained  analogous  dispositions  in  article 
426.  In  the  case  of  Lambkin  and  the  South  Eastern  Bail- 
way  Company,  decided  by  the  Privy  Council  on  the  3rd  of 
February,  1880  (5  Law  Beports,  House  of  Lords  and  Privy 
Council,  p.  352),  it  was  held:  that  inasmuch  as  there  had 
been  no  misdirection,  the  Judge  having  put  to  the  jury 
whether  all  was  done  which  was  reasonably  and  practically 
possible  under  the  circumstances  of  the  case,  and  inasmuch 
as  the  damages  were  not  of  such  an  excessive  character  as 
to  shew  that  the  jury  had  been  either  influenced  by  improper 
motives  or  led  into  error,  there  ought  not  to  be  a  new  trial. 
In  the  case  of  Phillips  v.  Martin,  decided  by  the  Privy  Coun- 
cil on  the  28th  January,  1890,  15  App.  Cas.  193,  it  was  held: 
that  a  verdict  of  a  jury  will  not  be  disturbed  as  against  evi- 
dence or  the  weight  of  evidence,  unless  it  is  one  which  a 
jury,  viewing  the  whole  of  the  evidence  reasonably,  could  not 
properly  find.  In  another  case  of  Brown  v.  Commissioner 
for  Bailways,  decided  by  the  Privy  Council  on  the  15th 
March,  1890,  on  appeal  from  the  Supreme  Court  of  New 
South  Wales  (15  App.  Cas.  240),  it  was  held:  that  the  verdict 
of  the  jury  rendered  in  that  case,  being  one  which  the  jury 
could  reasonably  find,  could  not  be  set  aside  as  against  the 
weight  of  evidence.  Then  there  is  the  case  of  Grand  Trunk 
B.  W.  Co.  v.  Bainville,  decided  by  the  Supreme  Court  of 
Canada,  on  the  21st  November,  1895  (29  Can.  S.  C.  B.  201). 
It  was  an  action  against  the  railway  company  for  damages 
in  consequence  of  plaintiff's  property  being  destroyed  by  fire 
alleged  to  be  caused  by  sparks  from  an  engine  of  the  com- 
pany, and  the  jury  found,  though  there  was  no  direct  evi- 
dence of  how  the  fire  occurred,  that  the  company  negligently 
permitted  an  accumulation  of  grass  or  rubbish  on  their  road, 
opposite  plaintiff's  property,  which,  in  ea.se  of  the  emission 
of  sparks  or  cinders,  would  be  dangerous ;  that  the  fire  origi- 
nated from  or  by  reason  of  a  spark  or  cinder  from  an  en- 
gine, and  that  the  fire  was  communicated  by  the  sparks  or 
cinders  falling  on  the  company's  premises  and  spreading  to 
plaintiff's  property.  A  verdict  against  the  company  was 
sustained  by  the  Court  of  Appeal;  and  it  was  held,  by  the 
Supreme  Court,  affirming  the  judgment  of  the  latter  Court 
(25  Ont.  App.  B.  242),  and  following  Senesac  Central  Ver- 
mont Baihvay  Company  (2fi  Can.  S.  C.  R.  fill);  George  Mat- 
thews Co.  v.' Bouchard  (28  Can.  S.  C.  B.  580),  that  the  jury 
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having  found  that  the  accumulation  of  rubbish  along  the 
railway  property  caused  the  damages  of  which  there  was 
some  evidence,  and  the  finding  having  been  affirmed  by  the 
trial  Court  and  Court  of  Appeal,  it  should  not  be  disturbed 
by  a  second  appellate  court.  In  the  case  of  Canadian  Pa- 
cific R.  W.  Co.  v.  Ball,  Court  of  Queen's  Bench,  Montreal, 
17th  March,  1897  (Q.  R.  6  Q.  B.  445),  it  was  held:  that  in 
adjudicating  upon  a  motion  for  a  new  trial,  in  a  jury  case, 
the  Court  of  Appeal  will  not  substitute  its  appreciation  of 
the  evidence  or  its  estimate  of  the  amount  of  damage  suf- 
fered, for  that  of  the  jury,  whose  special  function  it  is  to 
weigh  and  appreciate  the  evidence.  The  question  of  negli- 
gence is  one  of  fact  for  the  jury,  as  it  has  been  decided  by 
the  Privy  Council  on  the  3rd  February,  1880,  in  the  case 
above  cited,  of  Lambkin  v.  South  Eastern  R.  W.  Co.  In  the 
case  at  bar,  the  jurors  have  unanimously  declared:  "That 
the  death  of  the  said  late  John  E.  Cameron  was  due  to  the 
fault  and  negligence  of  the  company  defendant"  It  seems 
to  me  that  this  verdict  is  not  one  which  the  jury,  viewing 
the  whole  of  the  evidence,  could  not  reasonably  find.  The 
question  of  covering  the  shafting  and  gearing,  in  defen- 
dant's mill,  was  a  matter  of  design  and  construction.  It 
was  not  a  question  of  covering  the  particular  gear  where  the 
accident  occurred,  but  a  question  whether  all  the  shafting 
and  gearing  in  the  mill  should  be  covered  or  left  uncovered. 
It  is  a  question  of  expense.  In  some  mills  they  are  covered, 
in  others  they  are  not.  In  some  cases,  the  owners  prefer 
to  take  the  risks  of  accidents,  rather  than  expend  the  money 
necessary  to  perfectly  protect  their  employees.  The  defen- 
dants, when  they  built  their  mill,  decided  to  take  the  risk. 
Cameron  was  not  employed  to  make  the  mill,  but  to  look 
after  the  machinery  in  the  condition  in  which  it  had  been 
constructed.  C.  A.  Ring,  defendant's  general  manager,  was 
a  man  highly  skilled  in  the  construction  and  management 
of  mills  and  machinery.  His  knowledge  of  such  matters  was 
superior  to  that  of  Cameron.  He'  had  never  ordered  this 
crown  gear,  or  any  of  the  gearing  and  shafting  to  be  covered, 
before  the  accident,  and  he  did  not  give  such  orders  after 
the  accident,  although  he  admitted  that  it  would  be  safer 
if  it  were  covered;  in  other  words,  he  was  not  prepared  to 
recommend,  and  defendants  were  not  prepared  to  undertake, 
the  additional  expense  of  covering  the  gearing  and  shafting 
in  the  mill.  In  that  case,  the  jury  rightly  said  that  they 
must  take  the  consequence  of  accidents  that  occurred  by 
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reason  of  the  absence  of  covering.  It  was  customary  to  do 
the  preliminary  work  before  the  mill  was  stopped.  When 
Cameron  was  given  orders  to  take  out  the  wheel  by  his 
superior  officers,  he  told  them  that  he  would  do  the  work 
that  way.  There  is  no  pretension  that  he  was  negligent  in 
so  doing  the  work,  and  it  cannot,  therefore,  be  urged  that  he 
was  guilty  of  any  negligence  prior  to  reaching  out  to  grasp 
the  pole.  It  is  pretended  by  defendants,  however,  that 
he  was  negligent  in  attempting  to  take  hold  of  the  rope. 
The  accident,  undoubtedly,  would  not  have  happened 
had  it  not  been  for  the  rope.  Was  there  any  negli- 
gence in  Cameron  trying  to  keep  the  rope  from  the  gearing 
as  he  did  ?  The  jury  says  that  there  was  not.  All  the  pre- 
liminary work  was  completed.  Cameron  had  just  intim- 
ated to  Little  that  thev  would  shut  down  the  mill.  It  is 
clear  from  what  happened  that  the  rope  appeared  suddenly 
and  unexpectedly,  and  created  in  Cameron's  mind  the  idea 
that  it  was  a  source  of  danger.  He  said :  "  Look  out ;  the 
rope  is  coming  down/'  It  must  have  been  some  danger  or 
risk,  which  he  apprehended  that  he  was  to  look  out  for,  and 
he  acted  on  the  impulse  of  the  moment  and  reached  out 
to  grasp  the  rope,  to  prevent  its  falling  into  the  gearing, 
which  he  evidently  thought  would  do  damage,  either  to  the 
man  above,  who  was  lowering  the  rope,  or  to  the  gearing. 
That  he  acted  instantly  is  clear  from  the  fact  that  Little, 
hearing  his  voice,  immediately  turned  around  and  saw  Cam- 
eron with  his  foot  on  the  shafting,  and  just  being  precipitated 
on  the  crown  gearing.  This  impulse  to  reach  the  rope  and 
keep  it  from  falling  into  the  gearing  was*  a  natural  impulse. 
It  was  impossible  to  have  told  whether  one  could  reach  the 
rope  or  not.  It  appears  that  a  person  with  a  long  arm 
could  reach  the  rope;  one  with  a  short  arm  could  not. 
Cameron  lost  his  balance,  stopped  upon  the  shafting,  and 
was  carried  on  to  the  gearing  to  almost  instant  death.  Was 
his  acting  upon  the  impulse  of  the  moment  to  avert  the 
danger  which  he  conceived  to  exist,  negligence  on  his  part? 
The  jury  Fay  it  is  not.  In  the  case  of  the  Town  of  Prescott 
and  Connell,  decided  by  the  Supreme  Court  of  Canada 
on  the  24th  June,  1893  (22  Can.  S.  C.  R.  147),  it  was  held : 
that,  even  where  a  party,  acting  upon  the  sudden  im- 
pulse of  the  moment,  and  not  having  sufficient  time  to  care- 
fully decide  between  two  courses,  took  the  wrong  one,  he 
was  not  guilty  of  negligence.  In  the  present  case,  Cameron 
did  nothing  more  than  any  prudent  man  would  be  likely  to 
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do,  suddenly  confronted  with  the  existing  conditions.  One 
of  the  defendants'  witnesses  say6  that  Cameron  was  ex- 
tremely careful  and  prudent.  In  the  reasons  for  inscribing 
in  review,  defendants  say  that  "  the  jury  only  took  into  con- 
sideration the  sum  of  $960,  accident  insurance,  whereas 
Mrs.  Cameron  herself  admitted  that  she  had  received  an 
additional  sum  of  $2,000  for  accident  insurance."  The  jury, 
as  above  stated,  deducted  from  the  amount  of  damages  by 
them  allowed  the  sum  of  $960,  for  insurance  against  acci- 
dent, which  the  plaintiff  had  received.  The  plaintiff  did  not 
inscribe  in  review;  so  that  we  have  nothing  to  do  with  that 
sum  of  $960,  insurance  money.  But  the  defendants  want  a 
further  allowance  of  $2,000.  The  evidence  as  to  this  $2,000 
is  contained  in  the  deposition  of  plaintiff,  which,  as  to  that, 
reads  as  follows :  "  Q. — And  you  are  sure  that  this  insur- 
ance with  Mr.  Ross  was  accident  insurance?"  "A. — Well, 
I  am  not  sure  it  was.  I  thought  insurance  against  accident, 
death.  I  could  not  say  how  it  did  read."  "Q.  Do  you  know 
whether  it  was  straight  life  insurance,  or  whether  it  was 
accident  insurance  ?"  "A.  Well,  he  just  paid  so  much  a  year 
on  it.  I  don't  know  how  they  do.  As  they  do  in  all 
insurance."  "  Q.  Was  that  insurance  payable  in  case  of  his 
death,  no  matter  how  it  occurred.  I  am  speaking  of  the 
Ross  insurance  ?"  "  A.  I  could  not  say  for  sure."  "  Q.  You 
don't  know  about  that?"  "A.  No,  sir."  It  is  clear  that  the 
jurors  did  not  consider  the  evidence  sufficient  as  to  that  sum 
of  $2,000,  as  they  did  not  deduct  it  from  the  damage  by 
them  awarded,  as  they  had  done  for  the  $960.  But  even 
if  the  evidence  was  clear  on  that  point,  I  am  of  the  opinion 
that  the  insurance  paid  to  plaintiff  on  a  contract  made  by 
the  deceased  himself,  should  not  be  deducted  from  the  dam- 
ages resulting  from  Cameron's  death.  The  defendants,  in 
support  of  their  pretension,  as  to  the  insurance,  quoted  the 
case  of  Hicks  v.  Newport,  Abergavenny  and  Hereford  R. 
W.  Co.,  cited  in  a  note,  in  4  Best  &  Smith,  p.  401,  in  which 
Lord  Campbell  is  reported  to  have  said  to  the  jury :  "Gentle- 
men, the  ease  is  entirely  in  your  hands,  and  the  only  direc- 
tion I  can  give  you  in  point  of  law  is  that  you  ought  to  con- 
sider the  amount  of  pecuniary  loss  which  the  family  have 
sustained  in  the  death  of  the  father.  You  are  not  to  look 
to  the  wants  of  the  family,  but  to  the  loss  they  have  sus- 
tained bv  the  father's  death,  and  I  would  sav  in  the  words 
of  a  verv  learned  brother  Judge,  '  take  a  reasonable  view  of 
the  ease,  and  give  a  fair  compensation.'    T  think  you  should 
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first  consider  what  would  be  the  sum  if  there  were  no  insur- 
ance.    What  sum  should  you  say  ?    That  is  entirely  for  you 
to  consider.  .  If  there  were  no  insurances  what  would  be  the 
amount?    Well,  then,  if  there  be  an  insurance  of  £1,000  by 
some  company  that  insured  him  against  accidents  by  rail- 
ways, and  they  being  entitled  to  receive  £1,000  upon  that 
policy,  it  is  quite  clear  that  there  ought  to  be  a  deduction 
from  the  aggregate  amount  in  respect  of  that  £1,000.     Then 
with  regard  to  the  policies  upon  his  life  independently  of 
accident,  if  you  allow  any  deduction  (and  I  think  you  will 
probably  consider  that  some  deduction  ought  to  be  allowed) 
it  will  only  be  in  respect,  I  should  think,  of  the  premiums 
that  would  be  paid  by  the  family,  or  which  would  have 
been  paid  by  himself  if  this  fatal  accident  had  not  hap- 
pened.    I  leave  that,  however,  entirely  in  your  hands.     You 
will  first  make  a  calculation  and  say  what  you  think  would 
be  a  reasonable  sum  that  ought  to  be  allowed  as  a  compensa- 
tion for  the  pecuniar^'  loss  his  family  would  sustain  had 
there  been  no  insurance.     You  will  then  deduct  from  that 
£1,000,  insured  against  accidents,  and  then  any  reasonable 
sum  that  you  think  should  be  further  deducted  in  respect 
of  the  life  insurance.     You  will  then  have  the  balance  which 
is  to  be  distributed  among  the  family;  and  then  it  will  be 
your  duty  to  allot  it  among  the  different  members  of  the 
family  according  to  your  judgment/'     A  juror:  1  wish  to 
ask  your  Lordship  one  question  which,  I  think,  bears  upon 
the  point;  it  is  how  long  these  life  insurances  had  been- 
effected,  and  what  the  present  value  of  them  is;  because  if 
they  were  effected  a  number  of  years  ago,  it  is  very  probable 
that  the  deceased  would  not  have  had  to  pay  much  premium; 
probably  a  bonus  had   be«n  added  to   the  policies.     Lord 
Campbell :     "  That  would  depend  upon  the  regulations  of 
the  insurance  company  and  the  conditions  of  the  policy. " 
The  defendant  also  cited  Grand  Trunk  R.  W.  Co.  v.  Jen- 
nings, 12   App.   Cas.   800,  and  also  the   Dominion  Bridge 
Company  v.  Kanwa  Ketasion,  decided  by  the  Court  of  Ap- 
peal, at  Montreal,  the  29th  October,  1903.     In  that  case  it 
was  decided,  reversing  the  judgment  of  the  Superior  Court, 
that  in  estimating  the  damages,  the  jury  can  take  into  con- 
sideration the  insurance  money  paid  to  the  claimant.     That 
case  is  reported  in  7  Practice  Reports,  p.  232.   On  the  other 
hand,  the  Supreme  Court  of  Canada  seems  to  have  decided 
the  contrary  in  the  case  of  the  Grand  Trunk  R.  W.  Co.  v. 
Beckett,  reported  in  the  lfi  S.  C.  It.  713.     Tt  is  an  Ontario 
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case.  In  that  case,  the  railway  company  was  declared  to 
be  responsible  for  and  condemned  to  pay  damages ;  but  .the 
Judge  presiding  at  the  trial  deducted  from  the  damages  al- 
lowed by  the  jury,  the  amount  of  the  insurance.  This  deci- 
sion of  the  Judge,  presiding  at  the  trial,  was  reversed  by 
the  Divisional  Court,  which  gave  judgment  in  the  amount 
allowed  by  the  jury,  without  deducting  the  insurance.  The 
judgment  w$s  confirmed  by  the  Court  of  Appeal  and  the 
judgment  of  the  Court  of  Appeal  was,  in  turn,  confirmed  by 
the  Supreme  Court  of  Canada,  the  20th  June,  1887.  Apart 
from  the  fact  that  the  Supreme  Court  of  Canada  is  a  super- 
ior court  to  our  Court  of  Appeal,  it  appears  clear  to  me  that 
its  judgment  is  worthy  of  support.  A  makes  a  contract 
with  B,  whereby  B  promises  to  pay  him,  in  case  of  death 
from  accident,  the  sum  of  $2,000.  A  dies  from  the  result 
of  an  accident  caused  by  the  fault  and  negligence  of  C;  and 
it  is  C  who  is  going  to  reap  the  benefit  derivable  from  the 
insurance;  because,  probably,  by  his  own  fault,  he  has  caused 
the  happening  of  the  condition  of  the  contract!  To  me  it 
is  simply  necessary  to  enunciate  the  proposition  for  the  pur- 
pose of  having  it  refute  itself.  The  contract  of  insurance  is 
an  abatory  contract,  permitted  by  the  law  in  the  interests 
of  the  insurer  and  of  the  insured.  The  chances  in  favour 
of  one  or  the  other  depend,  in  the  case  of  insurance  against 
accidents,  upon  an  event  future  and  uncertain;  but  the 
chances  are  in  favour  of  one  of  the  two  contracting  parties, 
and  a  third  person,  by  whose  very  fault  one  of  the  parties 
reaps  the  benefit  derivable  from  the  contract,  should  not, 
it  seems  to  me,  share  in  the  reward.  1  am  of  opinion  that 
the  judgment  against  the  defendants  should  have  been  for 
$3,500,  and,  in  addition,  $900,  which  were  erroneously  de- 
ducted from  the  amount  allowed  for  insurance  money  re- 
ceived, and  that  the  defendants  were  not  entitled,  conse- 
quently, to  have  a  further  allowance  of  $2,000  made  in  their 
favour,  presuming  that  the  evidence  as  to  such  insurance  was 
sufficient.  In  the  case  at  bar,  the  jury  decided  that  the 
death  of  Cameron  was  due  to  the  defendants'  negligence, 
and  that  the  plaintiff,  personally,  and  in  her  quality  had,  as 
a  result  of  his  death,  suffered  damages  to  the  extent  of 
$3,500.  These  two  questions  were  within  the  jury's  juris- 
diction, and  far  from  wishing  to  reverse  the  verdict,  I  find 
that  it  is  fully  justified  by  the  proof.  Judgment  confirmed,, 
with  costs. 

Taschereau,  J.,  dissented  from  the  judgment  of  the 
majority  of  the  Court. 
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GOURLEY  v.  CHANDLER  &  HART,  LIMITED. 

SAUNDERS  v.  CHANDLER  &  HART,  LIMITED. 

The  judgment  of  Sir  R.  L.  Weatherbe,  C.J.,  in  these, 
cases  was  really  a  minority  opinion  and  not  the  opinion  of 
the  majority  of  the  Court.  Meagher  and  Longley,  JJ., 
constituted  that  majority,  by  whose  judgment  the  appeal  was 
dismissed  with  costs. 


The  facts  briefly  were  as  follows:  Some  persons  in  On- 
tario were  proposing  to  organize  a  joint  stock  company 
having  for  its  object  the  selling  of  drugs  and  medicines  in 
the  Maritime  Provinces,  and  seeking  to  enlist  the  support 
of  a  number  of  business  men  there,  thev  sent  men  to  secure 
subscriptions  for  stock  in  the  proposed  company.  One  G. 
W.  Parsons  canvassed  Prince  Edward  Island,  and,  among 
others,  asked  the  plaintiff  Gourley  to  take  ten  shares  of  $100 
each,  holding  out  as  an  inducement  that  he  (Gourley) 
should  be  the  agent  and  representative  of  the  company  in 
Prince  Edward  Island.  Gourley  was  not  able  to  take  as 
much  stock,  and  asked  his  uncle,  the  plaintiff  Saunders,  to 
join  hjim  in  the  venture.  Saunders,  who  was  a  barrister, 
asked  Parsons  who  were  being  identified  with  the  business, 
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•and  he  named  several  well  known  medical  and  business  men 
whom  Saunders  knew.  On  the  faith  of  this  and  the 
assurance  that  Gourley  would  be  the  Prince  Edward  Island 
agent,  Saunders  and  his  nephjew  signed  an  agreement  to  take 
stock  in  the  proposed  company,  Gourley  seven  shares,  and 
Saunders  three,  making  a  total  subscription  of  $1,000. 
Soon  afterwards  Gourley  received  a  letter  from  Halifax, 
from  Mr.  Sadler,  who  was  a  solicitor  and  agent  of  the  pros- 
pective company,  stating  that  he  was  aware  of  Parsons'  un- 
dertaking respecting  the  agency  in  Prince  Edward  Island, 
and  assuring  him  that  no  doubt  the  company  whjen  organized 
would  be  glad  to  have  him  for  agent.  This  was  in  April, 
1905.  The  company  was  incorporated  in  May,  1905.  Imme- 
diately afterwards  the  company  placed  in  the  hands  of  the 
Empire  Trust  Company,  the  subscription  list,  whjich  had 
been  obtained  prior  to  incorporation,  and  notices  were  sent 
out  for  a  first  call  from  all  subscribers,  Gourley  and  Saun- 
ders among  the  number,  and  they  responded  by  sending  the 
money  for  the  first  call,  $250.  Soon  afterwards  the  president 
of  the  company  repudiated  any  engagement  by  the  company 
U,  make  Gourley  sole  agent,  and  intimated  that  the  company 
did  not  propose  to  have  any  exclusive  wholesale  agent  in 
Prince  Edward  Island.  Whereupon  the  plaintiffs  demanded 
a  return  of  their  money,  and  this  being  refused,  brought 
this  action,  claiming  rescission  of  all  contract  relations  be- 
tween them  and  the  company,  and  a  return  of  their  money, 
because  of  misrepresentations  by  Parsons  respecting  the 
persons  who  were  to  constitute  the  company,  and  because  of 
the  failure  to  appoint  Gourley  agent.  Judgment  was  given 
in  the  plaintiff's  favour. 

Weatherbe,  C.J. : — When  plaintiffs  sent  forward  the 
money  (the  return  of  which  is  now  claimed)  to  Clark,  the 
broker  or  agent  of  defendant  company,  they  supposed  they 
were  sending  it  in  accordance  with  an  agreement  they  had 
made  with  Parsons  at  Summerside  in  April,  1905. 

They  had  signed  a  memorandum  with  other  subscribers, 
on  condition  th|at  those  other  persons  were  to  become  incor- 
porators of  a  proposed  company,  and  also  that  one  of  the 
plaintiffs  should  become  an  agent  of  the  company. 

It  is  conceded  that  this  agreement  could  not  be  enforced 
as  respects  a  future  company  by  either  side. 

As  a  matter  of  fact  the  list  which  was  to  be  used  in  con- 
formity with  the  terms  specified  got  in  the  hands  of  per? 
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sons  who  formed,  without  the  knowledge  of  the  plaintiffs,  at 
Halifax,  a  different  company  from  that  proposed  by  Parsons, 
without  the  persons  insisted  on  by  plaintiffs  becoming  mem- 
bers and  without  Gourley  being  made  an  agent. 

Before  the  money  was  sent  to  the  agent  Clark,  plaintiffs 
applied  to  l^im  in  response  to  a  letter  from  him  asking  for 
"  calls/'  making  enquiries  respecting  the  company  he  claimed 
to  represent  and  asking  for  a  list  of  the  shareholders,  which 
they  never  obtained.  Whjen  the  money  was  sent  plaintiffs 
were  unaware  whether  any  incorporation  had  taken  place, 
and  Clark  was  at  that  time  aware  that  they  were  in  ignor- 
ance on  this  point. 

It  is  clear  that  Clark  in  acknowledging  the  receipt  of  the 
money  from  plaintiffs  refrained  at  the  time  from  replying 
to  a  former  letter  from  the  plaintiffs  already  referred  to. 
That  former  letter  was  written  on  the  19th  of  May.  In- 
formation was  wanted  as  to  whether  the  company  was  in- 
corporated and  at  what  date.  The  money  was  sent  on  the 
22nd  of  May.  By  the  time  it  was  received  Clark  had  dis- 
covered that  plaintiffs  were  not  aware  of  thje  incorporation, 
and  that  he  had  no  list  of  subscribers  which  was  asked  for 
by  the  plaintiffs. 

Instead  of  replying  to  plaintiffs'  enquiries  before  the  re- 
ceipt of  the  money,  or  at  any  rate  before  acknowledging 
receipt  thereof  on  the  25th,  he  informed  the  plaintiffs  of  the 
arrival  of  the  money,  maintaining  silence  as  to  the  enquiries 
until  the  29th  of  May.  Plaintiffs  never  obtained  the  date  of 
the  organization  of  the  company,  nor  the  list  which  would 
have  shown  whether  the  Parsons  scheme  was  adopted  in  the 
formation  of  a  company.  •  There  is  something  to  be  implied 
from  this  treatment  of  plaintiffs'  letter  of  the  19th  of  May. 

It  seems  clear  plaintiffs  when  they  sent  the  money  could 
not  be  said  to  be  paying  it  to  the  defendant  company,  of 
whose  existence  thev  were  unaware  when  it  left  them,  and 
under  thp  facts  they  must  be  presumed  to  have  been  sending 
it  in  compliance  with  the  Parsons  agreement.  It  is  admitted 
they  were  not  bound  to  send  it.  They  did  not  owe  it,  and 
if  they  could  not  have  been  sued  for  it  what  defence  is  there 
to  the  claim  for  recovery? 

The  only  defence  pleaded  to  this  claim  for  recovery  of 
thp  money  is  that  "  plaintiff,  subsequently  to  the  organization 
of  the  defendant  company,  ratified  and  confirmed  the  pur- 
chase of  the  said  shares,  and  accepted  the  allotment  to  him 
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oI  said  shares,  and  made  a  part  payment  on  acount  of  same, 
with  a  full  knowledge  of  the  affairs  of  said  company." 

The  whole  question  turns  upon  th|is  issue  and  the  solu- 
tion of  the  case  depends  upon  very  clear  facts. 

It  is  impliedly  here  admitted  that  if  sent  under  a  mis- 
apprehension it  must  be  returned. 

When  it  was  resolved  by  the  defendant  company  to  have 
the  money  collected,  the  only  claim  set  up  to  it  according  to 
the  evidence  of  the  president,  O'Mullin,  at  that  time,  was  the 
agreement  made  in  Summerside. 

On  both  sides  that  agreement  was  at  the  argument  ad- 
mitted to  be  incapable  of  enforcement  by  either  party,  as 
it  most  assuredly  is. 

Counsel  for  the  plaintiffs  asks  how  then  could  a  "call" 
have  been  recovered  if  plaintiffs  had  refused  to  pay  it?  I 
can  give  no  answer  to- this  question  and  none  has  been  forth- 
coming without  I  think  torturing  the  evidence — and  not 
even  by  such  means. 

Wliat  evidence  is  there  that  plaintiffs  knew  of  an  allots 
ment  of  shares,  and  where  is  thje  evidence  of  the  full  know- 
ledge of  the  affairs  of  the  company? 

If  plaintiffs  knew  all  that  had  been  done  in  Halifax  in 
the  organization  of  defendant  company,  and  deliberately 
(though  not  bound  to  do  so)  sent  their  money  for  the  pur- 
pose of  becoming  subscribers,  notwithstanding  all  that  had 
been  agreed  to  by  Parsons,  they  are  bound. 

The  object  of  sending  the  money  to  Clark  was  to  have  it 
paid  to  what  may  be  called  a  company  proposed  or  to  be 
created  on  what  may  be  styled  the  Parsons  scheme.  If  these 
facts  were  properly  found  on  this  sole  issue  in  this  case  the 
law  would  afford  a  remedy  to  plaintiffs. 

Though  the  Summerside  agreement  is  unreasonable, 
illegal,  and  void,  if  the  money  was  once  intended  to  go 
forward  to  Clark  towards  shares  or  calls  which  plaintiffs 
supposed  were  being  made  on  the  Snmmerside  agreement 
basis,  thten  formed,  or  to  be  formed,  that  money  could  not 
be  diverted,  and  is  as  clearly  recoverable  as  money  forwarded 
under  misapprehension  in  the  wrong  envelope. 

Plaintiffs  were  in  this  position  on  the  19th  May.  that 
they  knew  nothjing  except  what  had  been  proposed  and 
agreed  on  with  Parsons.  Thev  were  not  on  the  19th  aware 
that  any  company  was  incorporated  in  Halifax,  nor  were  they 
pware  that  some  of  those  who  had  agreed  with  plaintiffs  by 
Parsons  to  be  incorporators,  and  othjers  on  being  applied  to, 
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to  become  provisional  directors  at  Halifax,  withdrew  owing 
to  disputes  as  to  the  amount  of  capital  to  be  paid,  and  left 
the  scheme  to  the  chance  of  being  launched  by  others  who 
v/ere  brought  in. 

Legally  the  Summerside  list  and  negotiations,  and  all 

that  had  been  done  there,  may  be  said  to  have  fallen  to  the 
ground,  and  that  whole  matter  waa  wiped  out  and  entirely 
new  proceedings  were  required  so  far  as  plaintiffs  are  con- 
cerned to  establish  a  corporation  previous  to  the  19th  of 
May. 

Plaintiffs  and  others  who  had  subscribed  in  Summerside 
knew  nothing  at  this  date  of  thp  Halifax  failure  first  to 
establish  the  Parsons  scheme,  and  success  afterwards  in  estab- 
lishing another  company  with  some  of  the  same  elements. 
They  knew  nothing  more  on  the  22nd  wh£n  the  money  was 
sent. 

Xeither  it  appears  did  some  of  the  provisional  directors 
who  assisted  in  creating  the  defendant  company  know  any- 
thing of  the  Summerside  scheme  or  the  Parsons  agreement 
with  plaintiffs. 

It  does  not  require  subtle  powers  of  observation  to  dis- 
cern thpt  if  plaintiffs  had  discovered  that  the  new  company 
attempted  to  be  formed  with  the  names  plaintiffs  had  stipu- 
lated for  had  fallen  through,  and  without  the  agency  of 
Gourley,  they  never  would  have  sent  the  money. 

It  is  only  fair  to  concede  this,  and  thjat  as  soon  as  the 
mistake  had  been  discovered  the  return  of  the  money  was 
demanded. 

It  was  suggested  that  plaintiffs  (to  use  a  homely  phrase) 
gambled  on  sending  it — that  they  should  have  seen  that 
Parsons'  proposal  h|ad  been  thrown  over  and  that  use  had 
been  made  of  the  Parsons  agreement  and  list  without  the 
condition  attached  merely  to  get  plaintiffs'  names.  And  it 
is  also  said  that  plaintiffs  knew  from  Clark  that  any  stranger 
to  the  original  Parsons'  scheme  might  take  it.  There  is  not 
a  shadow  of  evidence  for  this.    Th|e  contrary  is  clear. 

The  fact  of  the  use  of  the  Parsons'  list  in  the  demand  for 
"  calls  "  could  have  no  other  effect  than  to  deceive  plaintiffs, 
and  where  is  there  a  single  fact  to  indicate  to  plaintiffs  that 
the  promoters  of  a  new  project  were  incorporated  to  use  the 
Parsons'  list  without  indicating  that  they  had  no  use  for 
the  original  promoters. 

Meagher,  and  Loxoley,  J  J.,  concurred. 
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NOVA  SCOTIA. 

Full  Court.  Makch  16th,  1907. 

SULLIVAN  v.  BRILL. 

Contract  —  Company  —  Agents  —  Novation  —  Time    for 

Payment. 

Appeal  by  defendant,  argued  before  Graham,  E.J., 
Meagher,  and  Russell,  JJ.,  on  the  30th  of  January,  1907. 

J.  J.  Ritchie,  K.C.,  for  appellant. 

H.  Hellish,  K.C.,  and  S.  H.  Pelton,  K.C.,  for  respondent. 

Russell,  J. : — The  plaintiff  is  suing  one  of  three  persons 
Who  he  alleges  made  an  agreement  to  pay  him  $1,500  for 
services  in  connection  with  the  Coast  Railway  Company. 
One  of  the  three  died  before  the  action  was  brought,  and 
another  who  was  joined  as  a  defendant  in  the  action  died 
before  the  trial.  The  surviving  member  is  Job|n  A.  Brill. 
G.  Martin  Brill  was  the  party  who  died  after  the  action  was 
brought,  and  the  third,  who  died  before  the  action,  was 
George  E.  Fletcher.  The  difficulty  whjich  the  learned  trial 
Judge  must  have  experienced  was  to  secure  from  the  evidence 
of  the  plaintiff  any  clear  statement  of  what  had  actually 
taken  place  between  the  parties.  The  various  ways  in  which 
the  transaction  is  presented  by  th(e  plaintiff  are  probably 
due  to  the  fact  that  there  was  nothing  definite  in  his  own 
mind  <at  the  time  the  bargain  was  made  as  to  the  party  or 
persons  with)  whom  as  a  matter  of  legal  obligation  he  was 
contracting.  Through  the  mists  and  fogs  that  constitute 
the  greater  part  of  the  plaintiffs  evidence  the  vague  outlines 
of  two  different  contracts  can  be  dimly  discerned,  but  it  is 
doubtful  whether  either  of  them  can  be  reduced  to  the  degree 
of  certainty  required  for  the  purposes  of  legal  obligation. 
The  plaintiff  says*,  referring  I  suppose  to  the  first  of  these 
contracts,  "  It  was  all  a  matter  of  business  with  respect  to 
railway  construction.  What  took  place  between  us  was  the 
organization  of  the  company  as  a  railway  company,  and 
everything  in  connection  with  the  stock  in  the  matter.  An 
agreement  was  then  entered  into  between  the  company  and 
myself  that  they  should  pay  me  five  thousand  dollars."    The 
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only  company  that  he  had  spoken  of  up  to  this  point  waa 
the  Coast  Railway  Company,  which  he  says  was  incorporated 
during  his  time  at  Pubnico,  where  he  resided  for  eight  years 
from  1887  to  1895.  Then  he  says,  "  The  agreement  was 
made  with  the  promoters  of  the  railroad/'  who  he  had  pre- 
viously said  were  "  at  first  Atwood  and  Chandler  Brothers 
of  Philadelphia.  Afterwards  there  were  John  A.  Brill,  6. 
Martin  Brill  and  George  Fletcher  of  Philadelphia/'  He 
does  not  say  whether  the  latter  became  promoters  in  addition 
to  or  in  place  of  Atwood  and  Chandler  Brothers.  He  imme- 
diately proceeds  to  explain  as  to  this  agreement,  that  "an 
agreement  was  made  between  the  promoters  of  the  railroad 
with  Mr.  Brill  and  Mr.  Fletcher,  that  a  certain  amount  of 
money  would  be  paid,  and  it  was  only  in  words."  The 
meaning  of  this  is  past  rinding  out,  but  he  explains  that 
when  he  says,  "  Brill/'  he  means  G.  Martin  Brill,  John  A. 
Brill,  and  George  A.  Fletcher.  This  is  a  mode  of  using 
language  by  which,  as  Bishop  Butler  used  to  say,  "  Anything 
can  be  made  to  mean  anything."  He  clews  up  the  statement 
in  regard  to  the  first,  or  $5,000  contract,  by  saying.  "It 
was  made  in  Yarmouth.  They  made  a  contract  with  the 
Coast  Kailway."  Then  without  any  explanation  or  warning 
of  a  transition  he  immediately  plunges  into  the  second 
contract,  as  to  which  he  says,  "  In  connection. with  the  agree- 
ment I  made  with  them,  I  simply  made  a  verbal  agreement 
that  in  lieu  of  the  first  agreement  of  which  I  spoke,  I 
would  take  fifteen  hundred  dollars  cash."  After  describing 
the  nature  of  the  services  rendered  under  the  first  agreement, 
which  were  no  doubt  substantial,  and  for  which  the  plaintiff 
certainly  merits  payment  from  some  source,  the  witness  pro- 
ceeds to  tell  us  more  about  the  second  agreement,  which  is 
the  one  sued  on.  He  had  been  wired  by  "  Mr.  Brill "  to  come 
tc  Yarmouth,  and  bv  Mr.  Fletcher  as  well.  "  Thev  both 
vircd  me  to  come  to  Boston.  I  met  G.  Martin  Brill  and  Mr. 
Flt'tcher  in  Boston,  and  I  came  to  Yarmouth  at  their  re- 
quest. They  came  with  me.  We  came  down  in  a  boat 
together  to  Yarmouth.  At  that  time  I  remained  in  Yar- 
mouth, and  they  remained  a  couple  of  days  I  guess.  On  that 
occasion  a  contract  was  entered  into  between  us  that  they 
■should  pay  me  $1,500  for  services.  It  was  made  in  the 
Grand. Hotel,  with  G.  Martin  Brill  and  Mr.  Fletcher.  A 
contract  was  made  between  us  that  I  should  be  paid  $1,500." 
Xow,  if  there  had  been  clear  evidence  of  an  agreement  be- 
tween   plaintiff    on    the    one    side  and  the  two  Brills  and 
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Fletcher  on  the  other  side  to  pay  $5,000,  it  would  be  entirely 
immaterial  that  there  was,  as  there  certainly  is  a  degree  of 
haziness  as  to  the  parties  to  the  agreement  for  $1,500.  But 
if  it  is  not  certain  whether  the  agreement  for  $5,000  was 
with  these  three  persons,  or  with  the  promoters  of  the  rail- 
way, who  were  at  one  time  Atwood  and  Chandler  Brothers, 
and  he  may  for  all  that  the  evidence  tells  have  been  associated 
with  the  Brills  and  Fletcher,  or  whether  it  was  with  the 
Coast  Railway  Company,  as  the  plaintiff  in  his  first  statement 
of  the  contract  alleged  it  to  be,  it  is  not  possible  to  say  on 
tins  evidence  that  G.  Martin  Brill  and  George  A.  Fletcher 
had  the  authority  of  John  A.  Brill  to  enter  into  a  new  con- 
tract assuming  a  personal  liability  for  the  $l,50u.  Nor  is  it 
possible  under  the  evidence  to  say  that  a  personal  liability 
was  in  fact  meant  to  be  assumed  even  by  the  two  presons,  G. 
Martin  Brill  and  George  A.  Fletcher,  who  are  the  only 
persons  with  whom  plaintiff  bad  any  conversation  in  refer- 
ence to  the  agreement  sued  on.  And  even  if  the  evidence 
were  clear  there  would  be  left  a  serious  question  as  to  the 
consideration  for  the  new  agreement,  and  whether  there  was 
sufficient  evidence  to  establish  a  complete  novation  without 
wh)ich  the  consideration  would  be  wanting  if  the  original 
contract  was  with  the  company. 

On  September  11th,  1897,  the  following  letter  was  ad- 
dressed to  the  plaintiff  by  G.  Martin  Brill,  president  of  the 
Nova  Scotia  Development  Company,  which  appears  to  be  a 
company  incorporated  in  New  Jersey  for  the  purpose  of 
actually  constructing  the  road  for  which  the  Coast  Railway 
Company  had  been  incorporated  in  this  Province:  "I  am  in 
receipt  of  your  favour,  and  I  note  what  you  say  in  reference 
to  Mr.  Robertson.  The  agreement  was  that  the  money  was 
to  pay  for  self  and  friends.  However,  as  wc  told  you  we 
would  take  care  of  you,  I  have  spoken  to  Mr.  Fletcher  and 
have  arranged  with  him  to  send  you  $500.  It  comes  very 
hard  just  at  this  time  to  pay  out  money,  but  as  you  have 
been  a  faithful  friend  of  the  railroad's,  and  have  done  as 
you  have,  the  Messrs.  Brill  and  Mr.  Fletcher  have  agreed 
for  the  Development  Company  to  do  this.  The  balance  of 
the  money  Mr.  Fletcher  will  write  you  about,  and  will  pay 
you  on  the  completion  of  the  road  to  Lockport." 

More  than  two  vears  from  the  date  of  this  letter  the 
plaintiff  referred  to  it  in  the  following  communication :  "  T 
have  before  me  your  letter  of  Sept.  11th,  1897,  in  which  you 
agree   with    Mr.    Fletcher   on   behalf   of   t\\e   Development 
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Company  to  pay  me  one  thousand  dollars  for  services  ren- 
dered your  company,  when  the  road  will  be  completed  to 
Lockport.  As  since  the  above  date  matters  have  so  shaped 
themselves  as  to  render  the  completion  of  the  road  to  Lock- 
port  rather  indefinite,  I  would  like  to  have  a  settlement 
before  that  uncertain  time.  T  know  you  have  done  a  great 
deal  of  work,  but  a  matter  of  this  kind  must  take  time.  As 
it  would  be  a  great  accommodation  to  me  at  the  present  time, 
it  agreeable  to  you,  I  prefer  to  accept  $800  now  rather  than 
await  the  completion  of  the  work  to  Lockport  for  $1,000.  I 
regret  very  much  you  and  Mr.  Fletcher  were  away  when  I 
visited  Philadelphia  in  September  last.  Please  accept  my 
offer  as  a  matter  of  business.  Of  course,  if  you  decide  upon 
holding  to  your  original  agreement  I  must  be  satisfied  to 
wait.  I  think,  however,  you  will  consider  I  am  making  a 
liberal  discount,  as  that  amount  of  money  could  not  realize  at 
these  times  20  per  cent." 

This  letter  opens  up  another  ground  of  defence  which 
the  learned  trial  Judge  seems  to  have  considered  the  only 
one  which  presented  any  serious  difficulty,  that  is,  that  there 
was  no  liability  to  pay  the  $1,000  remaining  due  until  the 
road  should  be  completed  to  Lockport.  The  contention  of 
plaintiff's  counsel  is  that  the  construction  of  the  road  to 
Lockport  was  not  a  condition  precedent  to  the  payment  of 
the  money,  but  was  merely  mentioned  to  mark  the  time  at 
which  the  money  was  to  become  payable,  it  being  within  the 
contemplation  of  both  parties  that  the  road  must  under  the 
statute  be  completed  within  a  fixed  period.  But  plaintiff 
further  contends  that  the  first  mention  of  the  completion 
to  Lockport,  whether  as  a  condition  precedent  or  an  indica- 
tion of  the  time  for  payment,  was  in  the  letter  of  September 
11th,  1897,  which  presupposes  and  refers  to  <an  anterior 
agreement  for  the  payment  of  the  $1,500,  and  that  in  the 
reference  by  the  plaintiff  in  his  letter  of  November  9th, 
1899,.  to  the  "  original  agreement/'  the  word  "  original " 
must  not  be  taken  in  any  strict  or  literal  sense.  I  think  this 
is  a  fair  contention.  There  was  an  agreement  previous  to  the 
letter  of  September,  1897,  and  I  have  no  difficulty  in  believing 
either  that  nothing  was  said  in  this  agreement  about  the  con- 
struction to  Lockport,  or  that  if  there  was  anything  said 
there  was  -also  something  said  about  payment  in  two  years, 
and  that  it  was  understood  by  both  parties  that  these  were 
substantially  equivalent  expressions.  I  do  not  think  that 
the  inferences  to  be  derived   from  the  correspondence  are 
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sufficient  to  create  such  a  stringent  condition  precedent  that 
the  plaintiff  was  to  forfeit  the  balance  of  the  amount  due 
him  if  for  any  reason  the  construction  to  Lockport  should  be 
abandoned  or  indefinitely  delayed.  He  may  even  have 
thought  when  he  was  writing  his  letter  of  November,  1899, 
that  this  was  the  legal  position  of  the  matter,  but  his  mis- 
take as  to  this  does  not  prejudice  hie  case.  The  more  serious 
difficulty  seems  to  me  to  be  the  fact  that  he  has  not  proved 
any  personal  liability  on  the  part  of  the  only  defendant  now 
remaining  on  the  record,  and  the  practical  recognition  by 
tlie  plaintiff  in  his  letter  of  November,  1899,  of  the  fact 
that  the  work  was  done  for  the  Development  Company, 
which  is  confirmed  by  the  letter  of  his  solicitor,  written  of 
course  under  the  plaintiff's  instructions,  in  which  the  soli- 
citor, addressing,  not  the  present  defendant,  but  G.  Martin 
Brill,  refers  to  the  statement  of  account  "for  services  ren- 
dered the  Nova  Scotia  Development  Company,"  under  an 
agreement  that  he  was  to  be  paid  $1,500  for  such  services, 
adding,  "  I  have  before  me  your  letter  to  him  signed  by  you 
as  president  of  the  company  in  which  you  admit  the  agree- 
ment, and  promise  that  the  balance  due  him  will  be  paid." 
It  is  nothing  to  the  purpose  that  the  plaintiff  may  have  con- 
fused the  two  companies,  and  if  his  oral  evidence  had  clearly 
established  a  contract  with  the  defendant  the  effect  of  this 
correspondence  might  have  been  overcome.  But  there  is  no 
such  evidence,  and  in  view  of  this  correspondence  I  think 
it  is  impossible  for  the  plaintiff  to  recover. 

m 

Graham,  E.J.,  and  Meagher,  J.,  concurred. 


NOVA  SCOTIA. 

Full  Court.  March  16th,  1907. 

BEATON    v.    MABOF    AND    GULF    RAILWAY 

COMPANY. 

Railway — Expropriation  of  Land — Damages. 

Appeal  by  the  defendants  argued  before  Towxshend. 
J.,  Graham,  E..T.,  Meagher,  and  RrssELL,  JJ.,  on  the  24th 
of  November,  1906. 

A.  A.  Mackay,  and  J.  A.  H.  Cameron,  for  appellant?. 

H.  Melli«h,  K.C..  and  W.  F.  O'Connor,  for  respondent. 
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Russell,  J.: — The  plaintiff  is  claiming  damages  for 
trespass  to  his  lends,  and  the  defendants  justify  under  the 
Railway  Act  and  the  special  Act  incorporating  the  company. 
It  appears  that  a  strip  of  land  was  taken  out  of  what  is  now 
plaintiffs  farm  for  the  purpose  of  the  defendants'  railway, 
the  money  payable  therefor  being  a  charge  on  the  munici- 
pality under  the  Act  incorporating  or  Acts  relating  to  the 
company,  and  that  a  further  lot  of  land  outside'  of  the 
ordinary  right-of-way  was  taken  under  the  authority  of  the 
Railway  Act.  The  plaintiff  has  received  $265  awarded  for 
the  ordinary  right-of-way,  and  $410  for  the  extra  land  taken 
under  the  Railwav  Act,  and  claims  that  he  is  entitled  to 
damages  for  injury  done  to  his  land  outside  of  land  paid  for 
under  the  two  awards.  The  defendants  have  paid  into  court 
the  sum  of  $200,  which  they  say  is  sufficient  to  satisfy  the 
plaintiff's  claim,  if  any,  in  the  action,  and  the  learned  trial 
Judge  has  given  judgment  for  $300  inclusive  of  the  sum  so 
paid  into  Court. 

The  particulars  of  the  damage  are  not  set  out  in  the 
statement  of  claim  in  such  a  way  as  to  distinguish  those  for 
which  the  Acts  of  the  Legislature  would  be  a  justification 
from  the  injuries  claimed  to  have  been  done  outside  of  the 
lpnd  expropriated.  There  is  some  evidence  of  such  injuries, 
consisting  partly  of  the  overflow  of  the  plaintiff's  land  with 
deposit  of  sediment,  the  occasional  pollution  of  something 
akin  thereto  of  a  brook  serviceable  to  the  plaintiff  for  watering 
his  cattle,  and  the  deposit  of  stones  on  the  plaintiff's  land 
and  upon  a  road  which  would  otherwise  be  passable  and 
useful  for  communication  between  different  portions  of  his 
farm.  Besides  these  items  of  damage  the  plaintiff  claims 
that  his  fences  have  been  thrown  down,  but  the  greater  part 
if  not  the  whole  of  this  grievance  consists  in  the  removal 
of  fences  on  the  land  taken  for  the  purposes  of  the  railway 
and  which  would  be  covered  bv  the  awards.  It  is  also 
claimed  that  the  land  was  trespassed  upon  before  the  com- 
pany had  acquired  any  right-  under  the  legislation  under 
which  it  justifies  its  acts.  It  is  easy  to  state  these  grievances 
in  such  a  way  as  to  make  them  appear  very  serious,  but  the 
defendants  have  exhibited  photographs  of  the  property,  and 
the  effect  produced  by  these  is  to  shew  that  the  land  over 
which  the  road  passes  connot  possibly  have  been  of  any  con- 
siderable value,  and  T  must  confess  that  I  have  some  com- 
punctions after  a  careful  perusal  of  the  evidence  of  damage, 
in  allowing  the  amount  to  stand  at  the  sum  paid  into  court. 
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1  did  not,  however,  understand  defendants'  counsel  to  press 
for  a  reduction  below  the  amount  paid  into  court,  and  it  i& 
to  be  said  that  such  ^assessments  must  necessarily  be  more  or 
less  in  the  nature  of  guess  work.  It  will  suffice  to  say  that 
the  sum  of  $200  is  the  extreme  limit  of  any  damage  of 
which  there  is  reasonable  evidence,  and  if  this  sum  had  been 
awarded,  should  not  have  felt  disposed  to  disturb  the 
judgment.  This  omount  should  certainly  have  been  accepted 
by  the  plaintiff.  The  appeal  should  therefor  be  allowed  with 
costs  and  defendant  should  have  the  costs  of  the  trial. 

Townshend,  J.,  concurred. 

Graham,  E.J.,  read  an  opinion  reaching  the  same  con- 
clusion. 

Meagher,  J.,  concurred. 


PRINCE  EDWABD  ISLAND. 

Fitzgerald,  J.  November,  190G. 

McCABE  v.  McCABE. 

Criminal  Law — Justice  of  the  Peace — Conviction — Agreement 

to  Quash. 

X.  McQuarrie,  K.C.,  for  appellant. 
No  one  contra. 

Fitzgerald,  J.: — Mr.  McQuarrie  for  appellant  files  a 
settlement  signed  by  the  parties  appellant  and  respondent, 
agreeing  to  the  reversal  of  the  magistrate's  decision  in  the 
matter  of  the  appeal ;  and  to  payment  in  part  of  appellant's 
costs  by  respondent,  and  moves  for  an  order  that  the  ap- 
peal be  allowed  and  conviction  below  quashed. 

The  motion  must  be  refused.  The  code  relating  to 
criminal  appeals  gives  no  authority  to  the  parties  complain- 
ant and  defendant  to  reverse  or  set  aside  a  magistrate's  deci- 
sion. Nor  should  this  Court  do  so,  unless  after  a  rehearing 
it  is  satisfied  that  the  conviction  ip  one  which  should  be  re- 
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versed,  or  it  is  apparent  on  the  face  of  the  proceedings  that 
the  conviction  is  an  illegal  one. 

It  is  not  competent  for  the  parties  here  to  make  the 
agreement  suggested,  and  the  Court  must  decline  to  sanc- 
tion any  setting  aside  of  the  decision  of  a  lower  criminal 
court  by  either  prosecutor  or  defendant  or  by  both  on 
agreement.  The  magistrate's  duty  is  to  see  that  his  convic- 
tion is  promptly  enforced  and  no  agreement  of  the  parties 
can  possibly  take  out  of  his  hands  the  due  enforcement 
of  the  criminal  law. 

Evidence  was  afterwards  given  shewing  that  there  were 
no  sufficient  grounds  for  the  conviction,  and  the  appeal  was 
allowed  and  the  conviction  quashed. 


NEW  BRUNSWICK 

Full  Court.  January  30th,  1907. 

BEX  v.  CARLETOX:  EX  PARTE  McCREA. 

Intoxicating  Liquors  —  Liquor  License  Act  —  Conviction  for 
Selling  Liquor  without  License — Right  to  Review. 

One  Giberson  was  convicted  on  information  of  McCrea 
before  McQuarrie,  police  magistrate  for  Victoria  county, 
for  selling  liquor  without  license  contrary  to  the  Liquor 
License  Act  (C.  S.  c.  22).  The  evidence  before  the  magis- 
trate of  the  sale  and  where  it  took  place  was  as  follows: 
One  Bragdon  sw»»t«-  -n  direct  examination: — ul  sa  ,  the 
defendant  that  day  (December  17th,  1905)  in  his  shop  in 
the  Parish  of  Grand  Falls,  Victoria  County.  I  bought  a 
pint  of  liquor  from  him  there,  and  then  I  paid  him  fifty 
cents  for  it.  He  called  it  Burbon  whiskey.'*  And  on  cross- 
examination  :  "  That  house  is  supposed  to  be  on  the  boun- 
darv  line  between  Maine  and  New  Brunswick.  I  don't 
know  where  the  line  goes  through  the  house,  where  I 
bought  the  liquor.  I  don't  know  whether  I  bought  that 
■liquor  in  the  State  of  Maine  otr  the  Parish  of  Grand 
Falls.  I  don't  know  that  the  house  was  ever  moved  of  late 
years.  I  don't  know  how  much  of  the  house  is  in  New 
Brunswick  or  how  much  in  Maine.  The  house  might  be 
completely  in  either  Maine  or  New  Brunswick  for  all  I 
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know.  It  is  not  a  house ;  just  a  little  shop  used  exclusively 
to  sell  liquor  in;  there  is  only  one  room;  the  line  is  sup- 
posed to  run  through  that  room.  The  only  entrance  is  on 
the  New  Brunswick  side.  There  is  a  movable  cupboard 
that  can  be  moved  on  trucks  from  one  end  of  the  room  to 
the  other  in  which  the  liquor  is  kept." 

On  review  before  Carleton,  Co.J.,  an  order  was  made  set- 
ting aside  this  conviction;  and  the  matter  now  came  before 
this  Court  by  way  of  certiorari,  a  rule  absolute  to  remove 
and  an  order  nisi  to  quash  this  order  of  Carleton,  CoJ.,  hav- 
ing been  granted  at  Chambers  on  the  ground  that  the  County 
Court  Judge  had  no  jurisdiction  to  review. 

A.  B.  Connell,  K.C.,  now  shewed  cause.  He  contended  that 
although  s.  104  of  the  Liquor  License  Act  might  seem  to 
take  away  the  right  of  appeal,  yet  that  section  would  be 
overcome  by  s.  44  of  the  Summary  Convictions  Act  (Con. 
Stat.  183)  which  says:  "In  every  case  of  summary  order, 
or  conviction,  made  under  or  by  virtue  of  any  law  of  this 
Province,  before  any  justice  .  .  .  the  defendant  .  . 
may  .  .  .  apply  to  a  Judge  of  the  Supreme  or  County 
Court  for  a  review,"  etc.;  and  that  as  the  Liquor  License 
Act  was  chapter  22  and  the  Summary  Convictions  Act  was 
chapter  123  of  the  Consolidated  Statutes,  the  former  would 
be  anterior  in  point  of  time  to  the  latter,  and  therefore  if 
there  was  any  conflict  the  latter  must  prevail.  He  further 
contended  that  if  the  right  of  review  was  taken  away,  it 
would  be  in  such  cases  only  in  which  the  convicting  magis- 
trate had  jurisdiction;  and  that  in  this  case  the  magistrate 
had  no  jurisdiction  to  convict,  as  there  was  no  proof  of  a 
sale  within  the  Province. 

T.  J.  Carter,  in  support  of  the  rule,  was  not  called  on  to 
argue. 

Tuck,  C.J. : — It  is  not  necessarv  to  hear  Mr.  Carter  in 
support  of  the  order.  The  order  nisi  to  quash  must  be  made 
absolute.  There  is  no  right  of  review  from  a  conviction 
for  selling  liquor  without  license  contrary  to  s.  62  of  the 
Liquor  License  Act.  I  do  not  agree  with  Mr.  Connell's  con- 
tention that  s.  44  of  the  Summary  Convictions  Act,  giving 
a  review,  overrides  s.  104  of  the  Liquor  License  Act,  which 
makes  the  conviction  final,  and  expressly  states  there  .shall 
he  no  appeal;  nor  do  I  agree  with  the  contention  that  the 
magistrate  making  the  conviction  in  this  case  acted  without 
jurisdiction. 
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Hanington,  J.: — I  agree. 

* 

Landry,  J. : — I  agree. 

Barker,  J. : — I  agree,  but  I  do  not  wish  to  go  on  record 
as  deciding  that  if  there  was  no  jurisdiction  to  make  the 
conviction  there  would  be  no  review.  I  put  my  judgment 
on  the  ground  that  the  convicting  magistrate  had  jurisdic- 
tion, and  where  there  is  jurisdiction  there  is  no  right  of 
review  of  a  conviction  for  selling  liquor  without  license 
contrary  to  the  provisions  of  the  Liquor  License  Act. 

McLeod,  J. : — I  think  there  is  no  review  from  this  con- 
viction, and  the  order  must  be  absolute  to  quash  the  order 
for  review. 

Gregory,  J. : — I  agree  with  my  brother  Barker. 


NEW  BRUNSWICK. 

Full  Court.  February  22nd,  1907. 

SEERY  v.  FEDERAL  LIFE  ASSURANCE  COMPANY  OF 

CANADA. 

Insurance  —  Life  Insurance — Misrepresentations — Inconsist- 
ent Findings  by  Jury — New  Trial — Place  of  Payment  of 
Policy — Company  Haxnng  Head  Office  out  of  Jurisdiction. 

Motion  to  set  aside  the  verdict  entered  for  the  plaintiffs, 
and  to  enter  a  verdict  for  the  defendants  or  for  a  nonsuit, 
or  for  a  new  trial,  argued  in  Michaelmas  Term,  1906,  before 
Tuck,  C.J.,  Hanington,  Landry,  Barker,  and  Gregory, 
JJ. 

A.  A.  Stockton,  K.C.,  and  P.  J.  Hughes,  for  plaintiffs. 
H.  A.  Powell,  K.C.,  and  R.  B.  Hanson,  for  defendants. 

Tuck,  C.J.: — This  is  a  motion  to  set  aside  a  verdict 
entered  for  the  plaintiffs  and  enter  a  verdict  for  the  defen- 
dants, or  for  nonsuit,  or  for  a  new  trial. 

The  cause  was  tried  before  myself  and  a  jury  at  the 
nisi  prius  sittings  for  York  in  June,  1906,  where,  upon  an- 
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swers  to  certain  questions  left  to  the  jury,  I,  with  great 
hesitation,  owing  to  the  inconsistency  of  the  answers,  or- 
dered a  verdict  to  be  entered  for  the  plaintiffs  for*  the  amount 
of  damages  assessed,  namely,  $1,158.33.  Perhaps  it  would 
have  been  within  my  right  to  have  refused  to  enter  a  verdict 
at  all.  But  1  have  never  before  been  confronted  with  such 
inconsistent  answers,  and  felt  that  a  verdict  should  be  en- 
tered one  way  or  the  other. 

The  stenographer  reports  me  to  have  said :  "  I  have 
looked  over  the  answers  to  the  different  questions,  and  I 
would  with  some  hesitation  order  a  verdict  to  be  entered 
in  favour  of  the  plaintiffs,  although  it  is  not  by  any  means 
clear  that  I  should  do  so.  If  I  had  to  depend  alone  upon 
the  answers  to  my  own  questions,  and  those  of  the  plaintiffs' 
counsel,  I  would  order  a  verdict  the  other  way,  but  I  have 
got  to  order  a  verdict  some  way,  and  therefore  with  a  good 
deal  of  hesitation,  in  view  of  the  answers  given  to  the  dif- 
ferent questions,  and  an  evident  difference  of  opinion  in 
the  minds  of  the  jury  as  to  the  questions,  I  shall  order  a 
verdict  to  be  entered  for  the  plaintiff  for  $1,158.33,  with 
leave  reserved  to  the  defendants  to  move  to  have  the  verdict 
entered  for  the  defendants.  I  am  not  at  all  sure  that  I  am 
right  in  this,  because  if  the  jury  has  been  required  to  find 
a  general  verdict  I  am  not  at  all  certain  which  way  they 
would  have  found." 

Of  one  thing,  however,  I  am  confident,  that  if  the  case 
had  been  tried  before  me,  without  a  jury,  I  would  unhesi- 
tatingly have  had  a  verdict  entered  for  the  defendants. 

This  action  is  brought  on  a  policy  of  life  insurance, 
dated  the  third  of  June,  1901,  for  $1,000  on  the  life  of  the 
deceased  Frederick  J.  Seery.  The  policy  was  issued  at  that 
time  although  the  application  for  insurance  is  dated  the 
13th  of  April,  1901.  The  premium,  $33,  was  paid  for  one 
year,  or  until  the  3rd  of  June  1902.  At  the  last  named 
date  the  annual  premium  was  not  paid  nor  was  it  paid  on 
the  3rd  of  July,  1902,  until  which  time  by  the  terms  of  the 
policy  the  insured  had  the  right  to  pay  the  premium,  and 
therefore  at  the  expiration  of  the  thirty  days  the  policy 
had  lapsed.  On  the  8th  of  August,  1902,  an  application 
was  made  by  the  insured  to  have  the  policy  revived,  if  that 
is  the  correct  word,  and  on  the  25th  of  August  the  company 
agreed  to  a  revival  of  the  policy;  and  in  some  way,  as  to  the 
manner  the  evidence  does  not  clearly  shew,  the  premium  was 
paid. 
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The  insured  was  a  doctor  of  medicine. 

There  is  no  evidence  that  he  was  in  ill  health  at  the 
time  he  made  application  for  this  insurance.  But  there 
is  a  question,  under  the  evidence,  whether  or  not  he  was 
in  the  habit  of  drinking  intoxicating  liquor  moderately 
or  to  excess.  To  shew  this,  I  think,  the  burden  of  proof 
was  on  the  defendant  company. 

The  question  whether  or  not  he  drank  to  excess  at  this 
time  was  left  to  the  jury.  In  the  claim  papers,  which  were 
put  in  and  sworn  to  by  Mr.  McLellan  and  Miss  Seen-,  the 
plaintiffs  here,  it  is  stated  that  about  a  year  before  March, 
1903,  Dr.  Seery  was  in  a  bad  state  of  health.  At  the  trial, 
they  both,  when  giving  evidence,  tried  to  qualify  the  state- 
ment in  the  claim  papers. 

The  evidence  as  to  his  state  of  health  at  the  time  he 
applied  to  have  the  policy  revived,  and  when  it  was  revived, 
on  the  25th  of  August,  is  conflicting,  and  wholly  unsatis- 
factory. Of  one  thing  there  seemed  to  be  little  doubt,  even 
in  the  mind  of  Dr.  Seery  himself,  that  his  death  was  caused 
bv  ulcers  of  the  stomach,  whether  cancerous  or  not  does  not 
appear. 

There  were  three  principal  questions,  which  the  jury 
was  asked  to  decide.  First,  as  to  Dr.  Seery's  drinking 
habits  when  he  made  the  original  application  for  the  insur- 
ance; secondly,  as  to  his  state  of  health  when  he  applied 
to  have  the  lapsed  policy  revived,  and  thirdly  as  to  his 
sobriety  during  the  last  named  periods. 

The  answers  to  these  questions  are  inconsistent  one 
with  the  other,  and  wholly  irreconcilable,  and  to  some  vital 
questions  there  is  no  answer  to  the  requisite  legal  number, 
that  is  five  of  the  jurors. 

At  the  risk  of  being  prolix,  I  will  give  some  of  the  ques- 
tions and  answers: 

By  the  Court:  1.  At  the  time  the  policy  of  insurance 
on  Dr.  Seery's  life  was  effected  for  $1,000  in  June,  1901, 
was  he  physically  in  a  good  state  of  health  as  represented 
by  him   in   his   application   for  insurance?     Answer — Yes. 

2.  At  the  same  time  (June,  1901),  was  Dr.  Seery  a  man 
of  temperate  habits?     Answer — Yes. 

3.  Or  did   he   drink   intoxicating   liquors   to   excess? 
Answer — No. 

4.  The  premium — $33.70 — was  not  paid  on  the  3rd  of 
June,  1902,  nor  for  thirty  days  thereafter,  and  on  the  8th 
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of  August,  1902,  Dr.  Seery  made  an  application  to  the  com- 
pany to  revive  the  policy  and  gave  a  written  warranty  as 
to  his  health,  habits,  and  other  circumstances  mentioned 
in  this  warranty.  Did  he  state  his  true  condition  in  this 
warranty?    Answer  5  yeas;  2  nays. 

5  and  6.  As  to  any  untruth  in  this  warranty  and  as  to 
his  knowledge  of  any  untruth  jury  say  no  reply  is  necessary. 

7.  Did  he  then  know  that  he  was  afflicted  with  ulcers 
of  the  stomach?     Answer — No. 

8.  Did  he  then  know  that  he  was  not  of  temperate 
habits,  in  the  summer  of  1902,  and  that  during  that  year 
he  had  been  drinking  to  excess?  Answer — 4  yeas,  2  nays; 
and  1  no  reply. 

9.  Between  the  8th  and  25th  of  August,  1902,  when  this 
application  to  revive  the  policy  was  allowed,  had  any  change 
taken  place  in  his  physical  condition,  or  as  to  his  habits, 
to  his  knowledge  which  he  withheld  from  the  company  ?  An- 
swer— No. 

10.  Did  Dr.  Seery,  as  a  matter  of  fact,  in  July  and 
August,  1902,  have  ulcers  of  the  stomach?     Answer — No. 

11.  Was  he  a  temperate  man  in  respect  to  drinking 
intoxicating  liquors  in  the  summer  of  1902?  Answer — 
3  yeas;  4  no  reply. 

12.  Did  he  drink  to  excess  during  that  time  or  any  part 
of  it?     Answer — 3  yeas;  4  no  reply. 

13.  At  what  amount  do  you  assess  the  damages?  An- 
swer—$1,158.33. 

The  plaintiffs'  counsel  put  these  questions.  The  third 
is  similar  to  one  put  by  the  Court,  and  need  not  be  repeated. 
The  first  is :  "  Were  the  answers  of  insured  on  application 
for  insurance  fair  and  truthful  to  the  best  of  his  knowledge 
and  belief?     Answer — Yes. 

2.  Were  the  answers  of  the  insured  on  application  for 
reinstatement  of  policy  on  August  8th,  1902,  fair  and  truth- 
ful to  the  best  of  his  knowledge  and  belief?  Answer — 5 
yeas;  2  nays. 

The  counsel  for  the  defendants  put  eighteen  questions. 
I  will  state  as  manv  of  them  as  seem  to  be  material. 

1.  Was  the  deceased,  Frederick  Joseph  Seery,  at  the 
time  of  the  declarations  made  to  the  medical  examiner  for 
the  policy,  in  the  habit  of  consuming  any  wines,  spirits  or 
malt  liquors?     Answer — No. 
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2.  Was  the  consumption  of  wines,  spirits  or  malt  liquors 
bv  the  deceased  before  such  declarations  were  made  mod- 
erate?     Answer — 5  yeas;  2  no  reply. 

3.  Did  he  at  any  time  of  his  life,  previous  to  the  making 
of  such  declaration,  use  wines,  spirits  or  malt  liquors  to 
excess?     Answer — 1  yea;  3  nays;  3  no  reply. 

4.  Did  the  deceased  at  any  time  after  the  application 
for  said  policy  practise  the  habit  of  drinking  intoxicating 
liquors  to  excess?     Answer — 1  yea;  4  nays;  2  no  reply. 

5.  If  so  does  the  habit  of  drinking  intoxicating  liquors 
to  excess  so  practised  by  him,  tend  to  shorten  life?  An- 
swer— 1  yea;  6  no  reply. 

I  think  it  would  bother  experts  to  answer  the  last  ques- 
tion. 

6.  Had  the  deceased  after  the  issuing  of  the  said  policy, 
and  before  the  8th  of  August,  1902,  the  date  of  the  request 
to  the  defendants  to  accept  the  premium,  due  the  3rd  of 
June,  1902,  suffered  from  or  been  affected  by  any  disease 
or  sickness?     Answer — 4  yeas;  3  nays. 

7.  If  the  deceased  had  so  suffered  or  been  affected  was 
he,  when  he  made  such  declarations,  aware  thereof?  An- 
swer— 1  yeas;  3  nays. 

8.  Was  the  deceased  at  the  time  of  making  such  request 
in  good  health?     Answer — Yes. 

It  is  difficult,  if  not  impossible,  to  reconcile  the  answers 
to  the  last  three  questions  one  with  the  other. 

To  No.  9.  If  he  was  not  then  in  good  health,  the 
answer  was:  No  reply  needed. 

10.  Was  the  deceased  at  the  time  of  making  such  re- 
quest of  temperate  habits?     Answer — 3  yeas;  4  nays. 

11.  Were  the  representations  made  by  the  deceased  in 
his  application  for  insurance,  as  to  his  consumption  of  wines, 
spirits,  and  malt  liquors,  material  to  the  risk?  Answer — 5 
yeas;  2  nays. 

12.  Were  the  representations  contained  in  the  warranty 
of  the  deceased,  made  on  the  8th  of  August,  1902,  that  he 
was  then  in  good  health  and  of  temperate  habits,  material 
to  the  risk?     Answer — 5  yeas;  2  nays. 

13.  Was  the  deceased  in  poor  health  on  the  25th  of 
August,  1902,  when  the  overdue  premium  was  paid  ami  the 
policy  revived?     Answer — 6  yeas;  1  no  reply. 

14.  If  he  was  in  poor  health  at  that  time  was  he  aware 
of  the  fact  ?     Answer — 1  yeas ;  2  nays ;  1  no  reply. 
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15.  In  view  of  the  health  warranty  given  by  the  deceased 
on  the  8th  of  August,  1902,  that  he  was  then  in  good  health, 
was  the  condition  of  his  health  on  the  25th  of  August,  1902, 
a  fact  material  to  risk?     Answer — 4  yeas;  3  nays. 

It  seems  to  me  that  questions  16,  17,  and  18  involve 
legal  points,  and  I  do  not  quote  them.  However,  the  an- 
swers to  these  questions  are  unsatisfactory. 

In  view  of  the  answers  to  the  foregoing  questions,  and 
the  want  of  answers,  I  do  not  very  well  see  how  this  Court 
can  comply  with  that  part  of  this  motion  which  asks  that 
a  verdict  be  entered  for  the  defendants.  Nor  do  I  see, 
when  one  considers  how  inconsistent  the  answers  are,  and 
the  inability  or  impossibility  to  reconcile  one  answer  with 
another,  how  the  verdict  entered  for  the  plaintiffs  can  stand. 

I  think  the  cause  must  go  down  for  another  trial,  in 
the  hope  that  the  questions  of  fact  may  be  properly  found. 

As  to  motion  for  nonsuit  I  think  there  was  evidence  to 
go  to  the  jury  as  to  the  health  of  the  deceased,  and  his 
habits  when  the  application  was  made  for  reinstatement 
of  the  policy. 

I  am  not  disposed  to  grant  a  nonsuit,  on  the  ground 
that  there  is  no  proof  of  demand  having  been  made  upon  the 
head  office  of  the  defendant  company  at  the  city  of  Hamil- 
ton in  the  Province  of  Ontario,  for  payment  of  the  amount 
insured  under  the  policy.  And  I  think  it  was  not  necessary 
to  take,out  ancillary  probate  of  the  deceased's  will  in  On- 
tario, before  an  action  could  be  brought  to  recover  the  in- 
surance. 

Until  the  trial  no  such  reasons  were  put  forward  by  the 
company  for  not  paying  the  amount  claimed.  Besides  it 
seems  to  be  contrary  to  common  6ense  and  good  reason, 
to  oblige  the  representatives  of  a  deceased  person  to  go  to 
Ontario  to  recover  on  a  policy  virtually  effected  in  the 
Province  of  New  Brunswick. 

If  the  deceased  was  in  good  health  at  the  time  the  over- 
due premium  was  accepted  and  the  policy  renewed,  on  the 
25th  of  August,  1902  (some  of  the  jurors  thought  he  was 
then  in  good  health),  it  would  have  been  absurd  and  untrue 
to  have  communicated  to  the  defendant  company  that  he 
was  not  in  good  health. 

The  defendant  and  its  board  mav  not  have  been  satis- 
fied  with  the  proofs  of  the  claim  submitted  by  the  plaintiffs 
to  the  defendant  company,  and  yet  the  proofs  furnished 
may  have  been  sufficient  to  satisfy  a  reasonable  person. 
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I  am  not  prepared  now  to  say  that  the  defendant  com- 
pany might  reasonably  have  been  dissatisfied  with  the  proofs 
furnished. 

In  my  opinion  a  nonsuit  should  be  refused  and  for 
reasons  already  given  there  must  be  a  new  trial. 

Barker,  J.: — I  concur  in  thinking  there  should  be  a 
new  trial  on  the  ground  that  the  answers  to  the  questions 
are  not  satisfactory;  but  at  the  present  time  I  am  not  in 
a  position  to  adopt  the  conclusions  of  the  Chief  Justice 
with  reference  to  the  other  question.  On  that  question 
I  express  no  opinion  at  all.  If  it  should  come  up  again 
I  should  like  to  hear  some  further  argument  with  reference 
to  it. 

Hanington,  J.: — I  might  say  the  same  with  reference 
to  that  point,  otherwise  I  agree  there  should  be  a  new  trial. 

Landry,  and  Gregory,  JJ.,  took  no  part. 


HEW  BRUNSWICK. 

Full  Court.  February  22nd,  1907. 

JOHNSON  v.  CALNAN. 

Trespass — Proof  of  Plaintiff's  Title — Limitation  of  Actions — 
Title  by  Possession  —  Executors  and  Administrators — 
Sale  by  Administrator — License  to  Sell. 

Motion  in  an  action  for  damages  for  trespass  to  land  tried 
before  Hanington,  J.,  and  a  jury,  made  in  Michaelmas 
Term,  1906,  before  Tuck,  C.J.,  Hanington,  Landry, 
Barker,  McLeod,  and  Gregory,  JJ.,  to  set  aside  the  ver- 
dict for  the  defendant  and  to  enter  a  verdict  for  the  plaintiff 
for  $10  (the  amount  assessed  by  the  jury),  or  for  a  new  trial. 

G.  Gilbert  (with  him  C.  N.  Skinner,  K.C.),  for  plaintiff. 
J.  P.  Byrne,  for  defendant. 

Tuck,  C.J.: — This  is  an  action  of  trespass,  brought  to 
recover  damages  for  taking  hay  from  a  meadow,  and  to  try 
the  title  to  a  lot,  known  as  No.  39,  situate  In  the  parish  of 
Bathurst,  on  the  Tetagouche  river,  in  the  county  of  Glou- 
cester. 

Upon  the  answers  to  questions  left  to  the  jury  by  the 
learned  Judge  before  whom  the  cause  was  tried,  he  ordered 
a  verdtet  to  be  entered  for  the  defendant.     This  is  a  motion 
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to  have  a  verdict  entered  for  the  plaintiff  for  ten  dollars, 
or  for  a  new  trial.. 

The  ground  urged  why  the  verdict  should  be  entered 
for  the  plaintiff  is  that  the  plaintiff  having  established  a 
complete  documentary  title  in  himself  from  the  Crown, 
and  the  defendant  not  having  established  any  documentary 
title,  and  not  having  established  an  adverse,  continuous 
and  uninterrupted  possession  for  a  period  of  twenty  years 
of  the  .land  in  question,  and  the  jury  having  found  that 
the  possession  of  the  defendant  was  not  continuous,  or  inter- 
rupted, such  acts  could  only  be  regarded  as  acts  of  tres- 
pass, and  the  jury  having  found  the  trespass  committed 
as  alleged,  plaintiff  is  entitled  to  a  verdict  for  the  amount 
assessed  by  the  jury. 

Whether  this  contention  is  to  prevail  or  not  must  largely 
depend  upon  the  evidence  and  the  findings  of  the  jury. 
In  answer  to  questions  the  jury  say: — First — that  the  de- 
fendant took  from  the  meadow  the  hay  the  plaintiff  cut 
in  the  year  1904.  Second — that  he  has  taken  it  since 
1902.  Third — that  the  defendant  purchased  in  1851 
the  land  in  question  from  Dr.  Bishop,  as  representing  the 
grantee  from  the  Crown,  Alexander  McNeil.  Fourth — 
that  he  (the  defendant)  paid  Dr.  Bishop  £12.10  for  the  land. 
Fifth — that  the  defendant  went  into  possession,  under  his 
purchase,  in  or  about  1852,  and  has  continued  in  possession 
ever  since,  until  the  plaintiff  claimed  the  land  a  few  years 
ago.  Sixth — that  the  defendant  traced  out  the  lines,  got 
pay  for  lumber,  cut  grass  on  the  meadow,  cut  bushes,  and 
did  such  acts  of  control  and  possession  on  the  land,  as  the 
owner  of  such  land  would  do  from  the  time  he  says  he  pur- 
chased the  lot,  till  the  time  the  plaintiff  claimed  it  a  few 
years  ago.  Seventh — that  the  defendant  ever  since  he 
purchased  the  lot  has  had  the  exclusive,  uninterrupted 
possession  of  the  lot  and  meadow  until  the  plaintiff  claimed 
ii  a  few  years  ago.  Eighth — that  the  defendant  had,  for 
twenty-one  years  before  the  year  1902  the  exclusive,  peace- 
able and  uninterrupted  possession  of  the  lot;  and  ninth — 
that  the  defendant,  on  the  31st  of  March  1902,  was  in 
exclusive  possession  of  the  lot,  claiming  it  as  his  own,  against 
the  right  and  claim  of  all  persons  whomsoever. 

It  is  admitted,  I  think,  that  there  is  no  evidence  that 
Dr.  Bishop  was  agent  of,  and  had  any  authority  from,  the 
owner  of  the  land,  Mr.  McNeil,  to  sell  and  convey  to  the 
defendant. 
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In  answers  to  questions  put  by  the  plaintiff's  counsel 
the  jury  say  that  there  were  years  since  1851  when  the 
defendant  did  not  occupy  the  property  or  cut  the  hay,  but 
that  they  cannot  give  dates. 

One  is  therefore  authorized  in  concluding  that,  if  the 
jury  meant  to  be  consistent  in  their  answers  to  the  different 
questions,  they  did  not  intend  to  convey  the  idea  of  "  con- 
tinuous/' when  they  said  that  the  defendant  had  "uninter- 
rupted "  and  "  exclusive  "  possession  of  this  land  for  twenty- 
one  years,  before  the  year  1902.  And  yet  I  fail  to  see  how 
the  two  answers  can  reasonably  be  reconciled  one  with  the 
other.  It  seems  to  me  unfortunate  that  the  word  "con- 
tinuous" is  not  Used  in  any  of  the  questions;  and  also  that 
the  jury  could  not  give  dates  as  to  the  years  when  the 
defendant  did  not  occupy  the  land  in  question.  But  looking 
at  the  jury's  answers,  although  they  may  not  be  consistent, 
no  order  can  be  made  to  enter  a  verdict  for  the  plaintiff. 

As  there  is  no  evidence  that  Dr.  Bishop  had  any  author- 
ity from  the  owner  to  make  a  conveyance  in  1851,  the. defen- 
dant has  failed  to  make  out  a  documentary  title.  If  he  is 
entitled  to  hold  this  land,  it  must  be  that  he  has  a  good 
title  by  possession.  There  is  certainly  some  evidence  of  this, 
but  I  have  a  good  deal  of  doubt  whether  a  continuous 
possession  was  established  at  the  trial,  and  the  answers  of 
the  jury  leave  that  matter  in  grave  doubt.  The  defendant, 
having  a  deed  from  Dr.  Bishop  made  in  1851,  may  well 
have  believed  that  his  deed  gave  him  a  complete  title  to  the 
lot;  and  therefore  he  was  not  careful  to  remain  in  continuous 
possession  of  it.  It  may  be  that  the  defendant  was  a  mere 
trespasser  on  the  land,  but  I  am  not  prepared  to  say  that. 

But  having  regard  to  all  the  evidence,  I  have  with  some 
doubt  come  to  the  conclusion  that  the  verdict  must  stand. 
For  many  years  the  defendant  has  been  in  possession,  and 
it  does  not  appear  that  his  possession  has  ever  been  inter- 
rupted. 

Besides,  I  think  that  the  plaintiff  failed  to  make  out 
a  complete  title  by  deed  in  himself  ;  and  in  order  to  re- 
cover, he  must  rely  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  his  opponent. 

In  my  opinion  the  verdict  is  not  against  the  weight  of 
evidence.  There  is  no  improper  admission  of  evidence, 
and  no  misdirection.     A  new  trial  must  be  refused. 
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Hanington,  J: — This  is  an  action  of  trespass  for  cut- 
ting hay  on  a  wild  meadow  lot,  tried  before  me  with  a  jury 
at  Bathurst,  in  September  last.  The  meadow  is  on  a  lot  of 
about  fifty  acres,  situate  in  the  parish  of  Suminarez,  grant- 
ed to  Alexander  McNeil  in  1846.  McNeil  left  the  province 
n  few  years  before  his  death,  which  took  place  about  1853. 
Administration  of  his  estate  was  taken  out  by  John  Fergu- 
son as  a  creditor,  who  (as  is  alleged  in  the  recital  of  the 
deed  from  him  to  James  Mitchell,  dated  the  twenty-third 
day  of  May,  1853),  sold  it  to  Mitchell,  under  license  to  sell 
for  payment  of  debts.  Mitchell  by  deed  dated  19th  of 
June,  1857,  conveyed  the  lot  to  John  Ferguson,  who,  as 
appears  by  the  evidence  was  a  large  mill  owner  and  lumber 
operator  and  resided  and  did  business  some  six  or  eight  miles 
from  the  property.  John  Ferguson  long  afterwards  conveyed 
this  lot  and  many  others  to  Robert  Rankine  by  deed  dated 
the  31st  of  July,'  1876.  Rankine  by  his 'will  dated  17th  of 
March,  1898,  devised  it  with  other  lands  to  trustees,  who  by 
power  of  attorney  of  the  7th  of  July,  1899,  authorized  Allan 
A.  Davidson  to  sell  all  their  lands  in  the  county  of  Gloucester, 
which  he  did  with  one  or  two  exceptions  by  auction  on  the 
31st  of  March,  1902,  when  the  plaintiff  became  the  pur- 
chaser of  the  lot  in  question;  and  in  1903  he  traced  out  the 
lines  thereof. 

The  evidence  discloses  that  neither  Ferguson  nor  Ran- 
kine, nor  any  one  under  them,  ever  claimed  the  lot,  or  had 
anything  to  do  with  its  lines  or  occupation  until  the  ploin- 
tiff  made  claim  and  traced  out  the  lines  after  his  purchase 
in  1903. 

The  plaintiff  relied  on  a  documentary  title  from  the 
Crown  and  by  mesne  conveyances  to  him.  The  defendant 
relied  on  an  alleged  agreement  of  purchase  from  McNeil 
through  Dr.  Bishop,  now  deceased,  an  old  resident  of  Bath- 
urst, near  which  the  town  lands  lie,  and  the  continuous 
and  exclusive  possession  ever  since;  and  also  contends  that 
the  plaintiff  has  not  proved  a  documentary  title,  the  ground 
of  this  last  contention  being  that  no  license  to  sell  by  the 
probate  court  or  any  other  authority  was  put  in  evidence  or 
proved.  In  reply  to  this,  the  plaintiff  relied  on  the  recitals 
in  his  deed  from  Ferguson,  administrator,  to  Mitchell,  in 
1853.  I  thought  the  license  should  have  been  put  in  evi- 
dence, but  as  the  plaintiff's  counsel  seemed  convinced  that 
it  was  not  necessary,  and  to  avoid  another  trial  of  the  facts, 
I,  for  the  then  purposes  of  the  case,  overruled  a  motion 
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for  a  nonsuit,  and  reserved  leave  to  move  the  Court  to  enter 
a  verdict  for  the  plaintiff,  and  heard  the  evidence  on  both 
sides.  Questions  were  left  to  the  jury,  and  upon  their  find- 
ings I  entered  a  verdict  for  the  defendant.  A  motion  was 
made  to  enter  a  verdict  for  the  plaintiff,  or  failing  that,  for 
a  new  trial;  on  the  grounds,  first,  that  the  plaintiff  having 
made  out  a  complete  documentary  title  and  proved  the  tres- 
pass, and  the  defendant  having  proved  no  title  nor  estab- 
lished an  adverse  possession  under  the  Act,  his  verdict 
could  not  stand.  Second,  that  upon  the  answers  of  the 
jury,  a  verdict  should  be  entered  for  the  plaintiff,  as  a  ver- 
dict against  evidence.  Third,  improper  admission  of  evi- 
dence.    Fourth,  misdirection. 

The  first  point  is  an  important  one  and  cannot,  I  think, 
be  supported.  The  plaintiff  did  not  put  in  evidence  any 
license  to  the  administrator  to  sell  the  land,  and  such  evi- 
dence is,  I  think,  without  doubt  absolutely  necessary,  and 
in  default  of  it  the  legal  title  would  still  remain  in  McNeil 
or  his  heirs,  or  some  one  representing  them.  It  was,  as  I 
have  stated,  strongly  contended  that  the  recitals  in  the  ad- 
ministrator's deed  and  the  oath  thereon  as  provided  by  the 
statute,  that  the  lands  had  been  duly  advertised  and  sold, 
were  sufficient  proof  of  a  license  being  properly  issued;  and 
on  the  argument  before  us,  counsel  stated  that  in  no  case 
had  it  been  held  that  proof  of  the  license  itself  was  neces- 
sary, and  the  cases  of  Doe  dem  Elston  v.  Thompson,  9  N. 
B.  R.  483,  and  Doe  dem  Simpson  v.  Falls,  10  X.  B.  R.  540, 
were  referred  to  as  leaving  it  in  doubt.  I  have  the  impres- 
sion that  there  are  cases  in  which  it  has  been  held  that 
the  license  must  be  proved.  It  is  held  in  Doe  d.  Simpson 
v.  Donovan,  10  N.  B.  R.  116,  that  the  affidavit  only  proves 
that  the  lands  were  duly  advertised  and  sold.  But  whether 
there  are  cases  exactly  in  point  or  not,  1  have  no  doubt  that 
on  principle  it  is  necessary,  and  that  unless  otherwise  ex- 
pressly provided  by  statute,  any  power  which  enables  a  trans- 
fer of  real  estate,  whether  it  be  a  power  of  attorney,  or 
license  to  sell,  or  judgment  of  any  court,  must  be  proved  to 
make  out  a  legal  title,  and  it  cannot  be  done  by  inferences. 
The  provisions  of  the  statute  which  enables  it  must  be 
strictly  followed,  and  the  books  so  state:  See  per  Ritchie, 
J.,  in  Doe  d.  Elston  v.  Thompson,  10  X.  B.  R.  483, 
which  is  a  case  of  the  sale  of  lands  under  license  of  the 
probate  court.  The  necessity  of  such  proof  exists  at  com- 
mon   law    and    is    not    changed    bv    statute:    in    fact    the 
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statute  then  existing  (3  V.  c.  61),  I  think  clearly  in  terms 
required  it.  I  say  then  existing,  and  I  may  add  here  that 
in  my  opinion  the  present  statute  contemplates  no  change 
in  that  respect.  It  may  not  be  amiss  shortly  to  trace  the 
legislation  in  this  province  as  to  the  sale  of  real  estate 
of  deceased  persons  for  debt.  By  the  Act  of  26  Geo.  III. 
c.  11  (1786),  which  was  a  copy  of  the  Nova  Scotia  Act  prior 
to  this  province  being  established,  power  to  order  and  give 
such  licenses  was  placed  in  the  Uovernor-in-Council — such 
a  license  was  in  evidence  in  Doe  dem  Estabrooks  v.  Towse,  24 
N.  B.  K.  387 — and  that  power  remained  in  them  until  the 
Act  of  3  V.  c.  61,  when  the  power  was  given  to  the  Court 
of  Chancery.  And  s.  50  of  that  Act  provided  that  in  cases 
of  lands  sought  to  be  sold  not  exceeding  in  value  £1,000, 
the  authority  to  grant  license  to  sell  is  given  to  the  Court 
of  Probate.  This  Act  continued  in  force,  as  far  as  I  can 
ascertain,  until  the  revision  of  the  statutes  of  1854,  and  was 
in  force  when  the  alleged  license  to  Mr.  Ferguson  was 
granted.  Section  51  of  that  Act  provides  that  the  license 
shall  be  in  such  form  as  the  said  Court  of  Chancery  or  Sur- 
rogate may  prescribe,  and  shall  be  registered  by  the  regis- 
trar of  the  said  Courts  respectively  in  a  book  to  be  kept  for 
that  purpose,  and  a  copy  of  such  record  certified  under  the 
seal  of  anv  such  registrar  shall  be  evidence  of  such  license 
in  all  Courts  without  further  proof."  This  is  clearly  a 
specified  mode  of  proof  of  the  license.  Sections  53,  54, 
and  55  provide  for  the  notice  of  sale,  a  bond  to  be  given 
before  a  sale  and  for  advertisements,  and  s.  56  enacts  that 
a  conveyance  under  the  provisions  of  this  Act  having  been 
first  duly  acknowledged  and  proved,  and  an  affidavit  there- 
of by  the  executor  or  administrator  that  the  said  premises 
mentioned  in  such  conveyance  have  been  duly  advertised 
and  sold  according  to  law,  may  be  registered  in  the  registry 
office  where  the  lands  lie  and  proceeds  thus :  %<  and  such 
conveyance  so  registered,  or  a  copy  thereof,  may  be  given 
in  evidence  in  any  court  of  law  or  equity  in  this  province*, 
in  like  manner  with,  and  under  the  same  rules  and  restric- 
tions as  any  other  registered  deed,  and  when  so  given  in 
evidence,  together  with  the  proof  as  hereinl>efore  men- 
tioned of  such  license,  shall  be  deemed  and  taken  to  be 
evidence  that  all  the  proceedings  on  which  such  conveyance 
is  founded  were  rightly  had  and  done."  This  is  a  clear 
statutory  declaration  of  what  shall  be  proof  of  the  license, 
and  that  to  make  out  a  prima  facie  title  the  license  is  as 
necessary  as  the  deed,  with  the  affidavit  provided  to  be  upon 
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it.  It  may  be,  and  I  think  was  the  case,  that  the  counsel 
on  the  trial  thought  that  the  provisions  of  the  Act  (3  V. 
c.  61)  existing  in  1853,  when  the  administrator's  deed  was 
given,  were  the  same  as  the  consolidated  Act  in  1854  (Rev. 
Stat.  c.  136,  s.  42),  and  the  consolidated  statutes  (C.  S. 
1903,  c.  118,  s.  70).  Although  they  are  not  so  full  and 
explicit  as  to  the  license  being  proved  to  make  out  a  valid 
transfer,  they  have  not  in  effect  changed  the  law,  andL  the 
words  "  together  with  the  proof  as  hereinbefore  mentioned 
of  6uch  license/'  though  omitted,  may  well  be  considered  as 
still  read  into  them.  This  is  often  the  case  in  consolidated 
statutes.  The  principle  involved  as  to  the  basis  of  such  legis- 
lation being  well  known,  it  will  not  be  reiterated  in  the  con- 
solidation; and  the  principle  that  would,  if  necessary,  be 
applicable,  is  that  in  the  construction  of  revised  or  con- 
solidated statutes,  if  the  meaning  is  doubtful,  the  old 
statutes  are  referred  to  as  an  element  in  construction.  I 
think,  however,  it  is  not  necessary  to  invoke  any  such  aid 
here.  The  result  of  this  is  that  the  plaintiff  entirely  failed 
to  prove  a  documentary  title,  and  therefore  could  not  suc- 
ceed against  the  defendant  who  had  prior  possession,  even 
had  he  shewn  no  continuous  and  adverse  possession  for  tiio 
twenty-one  years. 

Besides  this  most  important  deficiency  in  the  plaintiff's 
proof  of  title,  I  think  that  under  the  express  finding  of  the 
jury  hat  on  the  thirty-first  day  of  March  when  the  plain- 
tiff purchased  and  got  his  deed  from  Mr.  Davidson,  the  de- 
fendant was  in  clear,  adverse  and  exclusive  possession  of 
the  land,  claiming  it  as  his  own  against  all  persons  whom- 
soever; the  deed  of  the  plaintiff  was  therefore  inoperative 
and  passed  no  title  to  the  lot.  The  law  in  such  cases  is 
clear,  and  no  livery  of  seisin  is  had  by  the  plaintiff,  and 
although  the  Courts  do  not  strain  the  principle  of  adverse 
possession  and  disseisin  as  against  the  legal  owners,  yet  in  a 
case  so  clear  as  this  the  deed  can  pass  no  title  in  law  to  the 
plaintiff.  See  Doe  dem  Thompson  et  ux.  v.  Barnes,  2  N.  B. 
B.  633.  The  plaintiff  clearly  failed  in  proving  the  legal 
title  which  he  relied  on. 

Assuming  for  the  moment  that  the  plaintiff  had  the 
legal  title,  let  us  now  discuss  the  defendant's  contention  and 
position.  He  proved  that  so  long  ago  as  March,  1851,  in 
the  lifetime  of  the  grantee  McNeil,  the  late  Dr.  Bishop,  Sr., 
of  Bathurst,  telling  him  he  had  the  power  to  sell  it,  and, 
professing  to  act  a6  McNeil's  agent,  sold  him  the  lot  for 
£12  10s.,  and  gave  him  a  memorandum  of  the  sale,  and 
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directed  him  to  go  into  possession  of  the  lot  and  received 
the  purchase  money  for  it-  under  that  agreement  of  pur- 
chase which  was  in  writing;  and  that  he,  acting  under  this 
bargain  and  memorandum  of  sale,  went  on  the  lot,  traced 
out  the  lines,  made  a  road  to  the  meadow  and  cut  the  grass, 
on  it  year  after  year,  compelled  Mr.  Ferguson  himself  to  pay 
for  logs  his  men  had  cut  on  it,  and  did,  ever  since  his  pur- 
chase, such  acts  on  the  land  as  are  usual  by  owners  of  that 
description  It  was  in  proof  that  Ferguson,  though  living 
and  operating  near  the  lot,  never  exercised  any  acts  of 
ownership  on  it,  but  on  the  contrary  admitted  the  defendant 
to  be  the  owner.  The  defendant  and  his  witnesses  appeared 
to  me  to  give  candid  and  trustworthy  evidence  as  to  all 
this.  At  all  events  they  seem  to  have  satisfied  the  jury  that 
they  did,  as  abundantly  appears  by  the  jury's  answers  to 
the  questions  submitted  to  them. 

The  defendant  admitted  the  cutting  of  grass  complained 
of  in  1902  and  1903,  when  the  plaintiff  claimed  the  land, 
but  relied  on  his  purchase  through  Dr.  Bishop  and  pay- 
ment therefor  and  possession  ever  since.  The  jury  in  sepa- 
rate questions  distinctly  found  the  defendant's  claim  to  be 
correct;  that  he  purchased  the  land  through  Dr.  Bishop  in 
1851,  and  had  a  written  memorandum  of  the  sale  and  au- 
thority to  take  possession  under  his  agreement  of  purchase, 
and  continued  in  possession  ever  since,  that  he  traced  out  the 
lands,  got  pay  for  lumber,  cut  the  grass  on  the  meadow,  cut 
the  bushes  and  did  such  acts  of  control  as  the  owner  of 
such  land  would  do,  and  exercised  from  the  time  he  pur- 
chased until  the  plaintiff  claimed,  and  that  he  had  exclusive, 
uninterrupted  and  peaceable  possession  of  such  lot  anjfl 
meadow  all  that  time,  and  also  in  answer  to  a  question  put 
by  the  plaintiff's  counsel,  stated  that  there  were  years  when 
the  defendant  did  not  occupy  or  cut  the  same,  but  they 
could  not  give  the  dates  of  the  years.  Clearly  under  the 
findings  of  the  jury,  which  the  evidence  abundantly  war- 
ranted, the  verdict  could  not  have  been  entered  otherwise 
than  for  the  defendant,  nor  could  it  now  be  disturbed. 
The  witnesses  and  their  credibility  were  questions  for  the 
jury  to  determine,  and  I  certainly  thought  their  evidence 
quite  correct.  Substantially  the  only  witness  that  gave  evi- 
dence contrarv  to  the  defendant  and  his  witnesses  as  to  the 
defendant  having  a  road  to  the  meadow,  was  one  who  testi- 
fied that  when  once  upon  the  road  when  a  small  boy  many 
years  ago  hunting  partridges,  he  found  a  number  of  wind- 
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falls  fallen  upon  the  road;  from  which  it  was  argued  the 
road  was  not  kept  open.  This  witness  admitted  upon  cross- 
examination  that  he  had  been  trying  to  buy  the  land  from 
the  plaintiff.  The  jury  evidently  did  not  attach  much  credit 
to  his  testimony,  nor  draw  from  it  the  conclusion  the 
plaintiff's  counsel  asked  them  to,  and  which  I  was  not  sur- 
prised at. 

It  was  contended  at  bar  that  as  there  were  years  of  no 
actual  works  on,  or  use  by  the  defendant  of  the  land,  there- 
fore there  was  a  hiatus  in  the  defendant's  possession  which 
prevented  it  running  against  the  legal  owner.  The  absence 
of  actual  acts  of  possession  by  one  in  possession  for  a  year, 
or  several  years,  does  not  in  law  have  the  effect  contended 
for  by  the  plaintiff.  If  the  party  had  been  in  possession, 
and  with  the  intention  of  continuing  such  possession  omits 
for  a  year  or  more  to  actually  go  upon  the  land,  it  is 
enough,  if  the  court  or  jury  finds  that  his  user  and  posses- 
sion were  such  as  the  actual  owner  of  such  land  would  exer- 
cise toward  outside  control.  See  Doe  dem  Estabrooks  v. 
Towse,  24  N.  B.  R.  387.  Where  a  party  as  here  entered 
under  an  agreement  of  purchase  of  the  whole  lot,  he  is  re- 
garded with  more  favour  than  a  mere  disseisor,  and  is  en- 
titled to  all  the  land  within  the  limits  prescribed  by  the 
written  conveyance  under  which  he  claims :  Angell  on  Limi- 
tations, s.  401.  And  his  possession  is  to  be  considered  ad- 
verse to  the  legal  owner,  though  the  title  under  which  he 
claims  by  adverse  possession  be  ever  so  defective:  ibid.  s. 
404. 

Without  enlarging  further  upon  this  branch  of  the  case, 
I  have  no  doubt  that  even  had  the  plaintiff  proved  his  legal 
title,  in  which  he  entirely  failed  for  the  reasons  above 
6tated,  the  verdict  for  the  defendant  is  entirely  right  and 
should  not  be  disturbed. 

McLeod,  J.: — I  think  the  rule  must  be  refused.  The 
plaintiff  failed  to  prove  a  legal  title,  and  he  failed  to  rebut 
the  evidence  that  the  defendant  had  been  in  possession 
for  fifty  years.  I  think  the  proof  is  ample  to  support  the 
defendant's  claim  of  title  by  adverse  possession. 

Landry,  and  Barker,  JJ.,  concurred. 

*        * 

Gregory,  J.,  took  no  part. 
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NOVA  SCOTIA. 

Graham,  E.J.  March  22nd,  1907. 

EEX  v.  BAILLY'S  SURETIES. 

Bail — Estreat — Condition  of  Recognizance — "  Next  Court  of 
Competent  Jurisdiction  " — Notice  to  Estreat — Discretion  to 
Allow  Short  Notice  —  Notice  to  Parties  to  Recognizance 
to  Perform  Conditions  —  Holding  over  Proceedings — Sur- 
render of  Defendant — Relief  of  Bail 

S.  A.  Chesley,  for  the  sureties. 
V.  J.  Paton,  for  the  Crown. 

Graham,  E.J. : — This  is  an  application  on  the  paVt  of 
the  bail  for  a  defendant  to  set  aside  the  estreat  proceed- 
ings on  a  recognizance  taken  for  the  appearance  of  the  de- 
fendant at  Court,  and  also  for  relief.  It  is  first  contended 
that  the  condition  of  the  recognizance  was  not  sufficiently 
certain.  It  provided  for  the  defendant's  appearance  "  at 
the  next  Court  of  competent  criminal  jurisdiction  to  be 
holden  in  and  for  the  county  of  Lunenburg/'  Inasmuch 
as  the  Supreme  Court  in  this  province  is  the  only  Court  at 
which  a  defendant  can  be  required  to  appear,  I  think  that 
the  description  is  quite  sufficient.  The  jurisdiction  of  the 
County  Court  Judge's  Criminal  Court  is  only  invoked  by  the 
consent  of  the  defendant  and  when  he  is  in  custody.  So 
that  there  can  be  no  mistake  about  that  Court  not  being 
the  Court  at  which  he  is  to  appear. 

2.  It  is  contended  that  the  service  of  the  notice  of  mo- 
tion in  estreat  was  6hort  of  the  time  provided  in  the  Judi- 
cature Rules  made  applicable  by  the  Crown  Rules.  But  the 
Court  had  made  an  order  providing  that  service  of  notice 
for  twentv-four  hours  should  be  sufficient  and  that  order 
was  complied  with.  The  order  is  quite  sufficient,  being  at- 
tached to  another  paper  entitled  in  the  cause. 

We  cannot  possibly  go  into  the  grounds  for  allowing 
short  notice.  The  Judge  exercised  a  discretion  in  the  mat- 
ter, and  he  had  material  before  him  which  enabled  him  to 
exercise  it.  If  counsel  for  the  bail  had  only  then  appeared 
and  asked  for  more  time  there  might  be  some  reason  for 
favourably  hearing  him  now  if  his  request  had  been  re- 
fused. 

3.  The  sureties  contend  that  Rule  84  of  the  Crown 
Rules  has  not  been  complied  with,  namely,  as  to  the  previous 
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service  upon  the  parties  to  the  recognizance  calling  upon 
them  to  perform  the  conditions  thereof.  There  has  been 
a  difference  of  opinion  in  some  of  the  ea>es  in  the  Court 
as  to  the  applicability  of  this  Rule.  Suffice  it  to  say  here, 
that  it  is  the  same  rule  as  the  English  Crown  Kule  124, 
and  that  a  notice  in  the  form  237  under  that  English  Rule 
(Short  &  Mellor's  Crown  Practice,  page  712)  has  been  served 
in  this  case,  and  that  the  Crown  Rule  has  thus  been  com- 
plied with. 

4.  It  appears  that  the  learned  Judge  did  not  immediately 
upon  receiving  the  record  of  the  proposed  forfeited  recog- 
nizance and  writ  of  fieri  facias,  give  directions  under  s.  916 
of  the  Code,  but  held  them  over,  and  they  were  not  put 
in  force  until  the  next  sittings  of  the  Court,  and  they  were 
then  made  returnable  at  the  next  sittings  thereafter.  The 
latter  provision  is  according  to  the  form  of  the  writ  of 
fieri  facias.  In  my  opinion,  this  delay  did  not  vitiate  the 
proceedings.  There  is  nothing  in  the  provision  which  ex- 
pressly or  impliedly  prevents  a  Judge  from  holding  the 
matter  over.  The  act  of  the  Court  ordinarily  injures  no 
one. 

5.  As  to  the  application  for  relief,,  it  appears  that  the 
defendant  is  now  in  custody,  and  has  been  there  since  the 
15th  of  December,  1906.  Under  the  circumstances,  I  think 
that  the  sureties  ought  to  be  relieved  from  the  recogniz- 
ance upon  payment  to  the  Crown  of  the  costs  of  the  appli- 
cation before  the  Judge  and  of  this  application,  which  is  dis- 
missed except  in  respect  to  the  matter  of  relief. 


NOVA  SCOTIA. 

Full  Court.  March  16th,  1907. 

Z WICKER  v.  ROSS. 

Bankruptcy  and  Insolvency — Assignments  and  Preferences  — 
Collusive  Assignment  under  Collection  Act. 

Appeal    by    defendant    argued    before    Graham,  E.J., 
Meagher,  and  Russell,  JJ.,  on  the  ttOth  of  January,  1907. 

H.  Mellish,  K.C.,  and  V.  J.  Paton,  for  appellant. 
J.  J.  Ritchie,  K.C.,  for  respondent. 

Graham,  E.J. : — The  only  preferential  assignment  which 
can  be  obtained  by  a  creditor  of  his  debtor  in  this  province 
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in  consequence  of  the  Assignments  Act,  and  the  Creditors' 
Relief  Act,  is  an  assignment  to  the  creditor  under  the  pro- 
visions of  the  Collection  Act,  s.  28:  Farlinger  v.  Ingraham, 
38  N.  S.  R.  467.  It  is  supposed  to  be  given  by  the  debtor 
in  favour  of  the  creditor  under  that  Act  by  the  sanction 
of  an  examiner  after  an  examination  touching  his  affairs. 
It  is  provided  that  the  examiner  may  require  an  assignment, 
and  if  it  is  not  given  may  take  that  matter  into  considera- 
tion in  remanding  the  debtor  for  fraud,  or  may  imprison 
him  for  not  making  it.  The  creditor  gets  a  better  title 
than  the  debtor  had  when  he  executed  the  assignment. 
But  it  is  not  easy  to  accomplish  that  result.  You  cannot 
have  an  examination  under  the  Collection  Act  unless  the 
applicant  states  in  his  affidavit  (s.  8)  that  he  has  "  en- 
deavoured, but  has  been  unable  to  obtain  satisfaction  of  such 
judgment  by  execution  directed  against  personal  property 
of  the  debtor/'  That  means  that  an  execution  has  been 
returned  u  no  goods/'  And  if  there  are  no  goods,  the  pre- 
ferential assignment  will  not  yield  much  fruit.  But  this 
result  can  be  obtained  in  cases  where  there  are  goods  by  the 
collusion  of  the  creditor  and  debtor.  If  the  goods  are  first 
covered  bv  a  bill  of  sale  fraudulent  or  void  because  it  is 
preferential,  but  good  enough  to  enable  a  sheriff  at  the 
instance  of  the  creditor  to  return  "  no  goods,"  and  the 
creditor  to  make  the  affidavit  which  I  have  mentioned, 
then  the  preferential  assignment  made  after  the  examin- 
ation of  the  debtor,  against  which  the  fraudulent  or  prefer- 
ential bill  of  sale  is  void,  will,  according  to  Farlinger  v. 
Ingraham,  pick  up  the  goods  in  its  drag-net  and  defeating 
other  creditors'  executions,  will  prevent  the  pro  rata  distri- 
bution of  the  proceeds  among  the  creditors  under  the  Credi- 
tors' Relief  Act. 

In  this  case  the  parties  have  colluded  to  enable  a  prefer- 
ential assignment  to  be  obtained  under  the  Collection  Act, 
and  by  sham  proceedings  have  apparently  (only  apparently) 
brought  themselves  within  the  case  of  Farlinger  v.  Ingraham. 

It  appears  that  on  September  1st,  1900,  a  partnership 
of  Pickles  &  Kaizer  was  dissolved  and  a  new  partnership 
formed  between  Kaizer  and  Kedv  under  the  name  of 
G.  II.  Kaizer  &  Co.  Kedv  <rave  Pickles  a  six  years'  note 
for  his  share  for  $2,700  with  interest  at  five  per  cent.  This 
uould  not  be  due  until  September  4th,  1906.  It  was  signed 
by  two  sureties,  R.  \V.  Kedy,  and  Ed.  A.  Ernst.     Another 


ZWICKER  0.  ROSS.  77 

note  for  $2,400  on  demand  was  given  by  Eaizer  to  Pickles 
for  his  share. 

The  Judge  who  tried  the  ease  has  found  that  in  the 
summer  of  1904  Kaizer  and  Kedy  were  in  insolvent  circum- 
stances. Ernst,  one  of  the  sureties  on  the  $2,700  note,  which 
had  two  years  to  run,  was  placed  in  an  exposed  position 
and  had  no  remedy  at  hand  against  those  for  whom  he  had 
become  surety. 

Ernst,  in  September,  1904,  arranged  with  Kaizer  and 
Kedy  to  accelerate  the  day  of  payment  and  to  substitute  for 
the  $2,700  note  on  time  a  demand  note  payable  to  Ernst 
made  by  both  Kaizer  and  Kedy,  and  it  waa  indorsed  by 
Ernst  to  Mrs.  Pickles,  the  administratrix  of  Mr.  Pickles. 
The  note  is  dated  24th  September,  1904,  for  $2,808.  Then 
Kaizer  and  Kedy,  on  the  same  date,  executed  a  bill  of  sale 
of  the  goods  to  secure  the  indorsement  of  the  promissory 
note.  The  substitution  of  a  note  signed  by  both  partners 
for  the  several  liability  of  Kedy  and  the  giving  of  the  bill 
of  sale  of  both  for  that  liability,  would  pro  tanto  be  without 
consideration  and  be  fraudulent,  but  the  later  instrument 
(and  this  was  the  design)  would  cover  all  the  goods  and 
enable  the  proper  return  to  be  made  by  the  sheriff  of  '•  no 
goods."  Of  course  there  was  attached  to  the  bill  of  sale 
the  usual  affidavit  of  bona  fides.  The  abandonment  by 
Mrs.  Pickles  of  the  other  surety,  R.  W.  Kedy,  would  be  a 
remarkable  incident  in  anv  other  connection.  Kaizer,  on 
the  same  date,  gave  a  note  for  $2,409.33  in  substitution  of 
the  other  note,  and  it  was  also  signed  by  II.  Kedy.  That 
was  all  done  on  the  24th  September.  On  the  26th,  Mrs. 
Pickles  issued  a  writ  of  summons  upon  both  of  these 
demand  notes  against  Kaizer  and  Kedy  only.  On  the  29th 
another  creditor  sued,  and  he  was  followed  by  other  credi- 
tors. 

Appearances  were  entered  in  other  creditors'  actions 
to  prevent  them  obtaining  judgments,  and  it  was  an  advan- 
tage to  have  60  days  elapse  under  the  statute. 

On  the  6th  of  October  there  was  judgment  by  default 
against  Kaizer  and  Kedy,  and  an  execution  was  placed  in 
the  hands  of  the  sheriff,  who  proceded  to  Mahone  Bay  where 
the  goods  were.  But  on  the  6th  of  October  Ernst  filed  his 
bill  of  sale,  which  had  been  kept  back  till  then,  and  when 
the  sheriff  arrived  with  Mrs.  Pickles'  execution  Ernst  had 

VOL.  in.  B.L.R.  NO.   2—6. 
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closed  the  store  and  was  in  possession  under  his  bill  of  sale, 
claiming  the  goods. 

I  suppose  it  is  not  often  that  a  surety  is  in  rivalry  with 
a  creditor  for  fear  that  the  debt  on  which  he  is  liable  will 
be  satisfied. 

Every  one  know,  of  course,  that  the  bill  of  sale  was  void 
as  against  creditors.  Ernst  was  told  so  by  the  solicitor 
when  he  prepared  it  for  him,  and  they  knew  that  the  sheriff 
could  have  gone  on  and  levied,  at  least  by  indemnifying 
the  sheriff,  but  that  would  have  resulted  in  the  other  credi- 
tors coming  in  pro  rata  under  the  Creditors'  Relief  Act 
So  that  the  sheriff  was  withdrawn,  of  course  at  the  instance 
of  the  creditor,  and  made  a  return  of  no  goods.  That  was 
on  the  4th  of  October.  On  the  6th  of  October  Mrs.  Pickles 
made  the  affidavit  under  the  provision  of  the  Collection  Act 
which  I  have  mentioned,  that  she  was  unable  to  obtain  satis- 
faction by  execution. 

Of  course  there  was  the  surety's  bill  of  sale.  But  how 
could  she  obtain  satisfaction  by  execution  when  there  were 
half  a  dozen  rival  executions  of  other  creditors  which  would 
shortly  mature  to  participate  pro  rata  with  her  own  in  the 
estate  ? 

However,  on  this  affidavit  she  obtained  an  order  for  the 
examination  of  the  debtors  before  a  commissioner  of  the 
Court. 

On  the  8th  there  was  what  the  Judge  calls  a  friendly 
examination  of  the  debtors,  and  of  course  an  assignment 
of  the  goods  was  required  to  be  executed  by  the  debtor  to 
Mrs.  Pickles  to  pay  her  debt.  And  what  she  could  not 
get  by  means  of  an  execution  as  creditor  she  gets  by  means 
of  an  assignment  to  her  as  a  creditor.  Assignments  were 
executed  on  that  same  date  by  both  of  these  debtors, 
Kaizer  and  Kedy,  to  Mrs.  Pickles.  Then  Mrs.  Pickles' 
agent,  armed  simply  with  the  assignment,  not  an  execution, 
went  to  the  scene,  and  it  was  the  turn  of  Ernst  to  give  way. 

The  assignment  was  supposed  to  be  better  than  the  bill 
of  sale  and  she  took  possession.  On  the  24th  of  October 
there  was  an  advertisement  by  Mrs.  Pickles,  offering  the 
goods  for  sale  by  tender.  The  last  day  for  putting  in  the 
tenders  was  the  10th  of  November.  One  of  the  creditors 
obtained  judgment  on  the  8th  November  and  on  the  10th 
a  lew  was  made  under  the  execution.  On  the  9th  a  brothter 
of  the  plaintiff  made  a  tender  for  the  goods  which  was 
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accepted  on  the  11th  November,  and  the  plaintiff,  with  the 
assistance  of  Mrs.  Pickles,  who  had  been  in  possession,  got 
possession,  but  the  sheriff  having  regained  possession  the 
plaintiff  brought  an  action  against  the  sheriff  replevying 
the  goods.  The  sheriff  having  died  the  action  was  continued 
against  the  administrator. 

One  firm  of  solicitors  acted  for  Mrs.  Pickles,  E.  A.  Ernst, 
Kaizer  and  Kedv,  and  for  the  plaintiff.  The  rival  pro- 
ceedings between  the  creditor  and  the  surety,  the  fraudu- 
lent bill  of  sale  and  the  innocent  preferential  assignment, 
the  proceedings  against  the  debtor,  and  the  proceedings 
for  them  as  against  the  creditors,  were  all  conducted  by  the 
same  firm.  , 

The  weak  spot  in  the  plaintiff's  case  is  this :  While  magic 
may  by  the  examiner's  requirement  be  imparted  to  an 
assignment  under  the  Collection  Act  which  averts  the  prefer- 
ential assignment  provision  because  it  is  under  that  Act 
and  is  ordered  to  be  given  by  an  examiner,  that  magic  is 
not  imparted  if  the  proceedings  under  the  Act  are  not  real 
proceedings  and  are  collusive  and  an  imposition  on  the 
Court. 

The  assignment  is  then  no  better  than  any  other  assign- 
ment made  to  one  creditor.  The  transfer  is  made  "with 
intent  to  defeat,  hinder  and  delay  the  creditors  •"  and  con- 
spicuously given  "  with  intent  to  give  the  creditor  an  unjust 
preference  over  the  other  creditors/' 

The  giving  of  a  bill  of  sale  to  the  surety  to  enable  the 
creditor  to  make  the  affidavit  in  order  to  bring  about  an 
examination  under  the  Act,  creditor  and  debtor  going  into 
that  Court  and  having  an  examination  for  the  purpose  of 
getting  this  assignment  and  then  the  parties  collusively 
taking  the  assignment,  make  this  a  different  case  from 
Farlinger  v.  Ingraham. 

I  do  not  think  that  the  creditor  and  debtor  could  collude 
to  give  the  creditor  a  better  title  than  the  debtor  himself 
had,  he  having  already  conveyed  away  to  Ernst  by  a  bill  of 
sale  which  was  good  as  against  everyone  but  creditors,  these 
very  goods. 

This  is  not  a  case  of  a  mere  evasion  .of  the  Acts  in 
question.  The  Acts  do  not  protect  in  any  express  terms 
an  assignment  made  under  the  Collection  Act.  It  has 
simply  been  held  in  Farlinger  v.  Ingraham  that  inasmuch 
as  a  debtor  may  be  required  by  an  examiner  to  make  the 
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assignment  or  be  imprisoned  in  case  of  refusal,  that  that 
assignment  will  not  be  construed  to  be  a  transfer  u  made 
by  an  insolvent  person  with  intent  to  defraud,  hinder  or 
delay  or  prejudice  his  creditors,  etc.,  or  made  with  an  intent 
to  give  such  creditor  an  unjust  preference  over  other  credi- 
tors," etc. 

This  transfer  had  no  real  sanction. 

The  appeal  must  be  allowed  and  the  defendant  have 
judgment  for  a  return  of  the  goods. 

Meagher,  and  Russell,  JJ.,  concurred  in  allowing 
the  appeal. 


QUEBEC. 

Curran,  J.  April  2nd,  1907. 

SUPERIOR  COURT. 

EMARD  v.  VILLAGE  DU  BOULEVARD  ST.  PAUL. 

Municipal  Corporations  —  Permit  for  Abattair —  Action  by 
Ratepayer  to  Declare  Permit  Void  —  Special  Injury  to 
Plaintiff  Essential  to  Support  Action. 

Curran,  J. : — Plaintiff  sets  forth  that  he  is  a  municipal 
elector  in  the  corporation  defendant,  a  duly  incorporated 
village  under  the  provisions  of  the  Municipal  Code.  He  alleges 
that  defendant,  on  the  7th  of  December,  1903,  adopted  a 
by-law  enacting  that  no  one  should  erect  or  exploit  a  pub- 
lic or  private  abattoir  in  the  municipality,  without  having 
obtained  special  permission  so  to  do,  for  a  period  not  ex- 
ceeding 20  years;  that  any  application  for  such  permit  shall 
be  accompanied  by  plans  of  the  land  and  building,  a  declar- 
ation that  petitioner  shall  undertake  to  remove  said  abat- 
toir, at  the  end  of  the  term  of  permit,  without  desiring  any 
damages  or  indemnity,  and  it  was  further  enacted  that  if 
during  the  duration  of  such  permit,  the  council,  upon  a 
complaint  being  made  or  a  report  of  the  Board  of  Health 
being  produced,  establishing  that  such  abattoir  is  injurious 
to  public  health,  or  damaging  to  adjoining  properties,  the 
council  shall  have  the  right  to  withdraw  the  permit  and  force 
the  proprietors  to  cease  operating  the  samte.  Plaintiff 
then  sets  forth  that  by  article  9,  of  June,  1905,  a  permit 
for  an  abattoir  was  issued  by  defendants  to  mis  en  cause, 
for  a  period  of  ten  years;  he  was  confined  to  slaughtering, 
and  bound  himself  to  obtain  permission  from  the  Dominion 
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Government  to  drain  into  the  canal.     He   contends   that 
the  granting  of  such  permit,  and  the  passing  of  a  resolution 
to  the  effect,  was  in  violation  of  the  by-law  above  quoted, 
to  the  great  detriment  and  damage  of  plaintiff,  and  of  the 
other  taxpayers  of  the  municipality  defendant,  inasmuch 
as  his  application  was  not  accompanied  by  any  of  the  plans 
or  other  documents  and  sureties  required  by  the  by-law. 
That  plaintiff  is  proprietor  of  lands  in  the  immediate  vicin- 
ity of  the  abattoir,  and  has  a  right  to  ask  that  plaintiff 
cease  all  operations,  that  he  place  himself  within  the  re- 
quirements of  the  by-law,  and  that  the  permit  granted  be 
declared  null  and  void,  and  against  the  law;  that  defendant 
be  condemned  to  pay  costs  and  mis  en  cause  be  also  con- 
demned, in  the  event  of  his  contesting  the  present  demand. 
Defendant,  by  its  counsel,  filed  a  declaration  to  the  effect 
that  u  elle    s'en    rapporte    a   justice."     Belair,  the  mis  en 
cause,  contested  upon  many  grounds,  several  of  which  were 
stricken  out  by  an  interlocutory  judgment;  those  allowed  to 
remain  are  that  he  does  not  know  that  plaintiff  is  an  elec- 
tor of  the  municipality  defendant;  that  he  obtained  permis- 
sion to  go  on  with  his  construction  and  business  after  having 
made  proper  application,  and  that  his  operations  cause  no 
damage  to  any  one.     It  is  specially  denied  that  plaintiff  suf- 
fers any  damage,  and  alleged  that  mis  en  cause  has  an  ac- 
quired and  vested  right.     Plaintiff  brings  his  action  in  two 
qualities:  1st,  as  an  elector;  2nd,  as  a  person  interested  in  his 
own  name.     As  regards  the  first  he  has  failed  to  prove  his 
status.     He  produced  as  an  exhibit  at  the  trial,  an  extract 
from  the  valuation  roll,  showing  that  he  is  proprietor  of 
certain  lots  of  land  in  the  municipality,  but  he  has  failed 
to  prove  that  he  has  paid  "all  the  municipal  and  school 
taxes  due/'  such  as  provided  for  in  section  3  of  article  291 
of  the  Municipal  Code.     Plaintiff  is,  therefore,  reduced  to 
his  second  position,  that  of  a  person  interested  in  his  own 
name.     It  has  not  been  shown  nor  even  agreed  that  the 
Municipal  Code  extends,  in  any  manner,  the  rights  or  status 
of  interested  parties,  beyond  what  the  common  law  recog- 
nizes.    An  interested  party,  to  bring  such  an  action  as  the 
present  one,  attacking  the  proceedings  of  a  municipal  cor- 
poration, must  establish  that  he  has  sustained  or  shall  be 
forced  to  sustain  injury  by  the  work,  special  to  himself, 
and  beyond  that  which  is  common  to  the  public  at  large. 
This     doctrine     was     enunciated     bv    the    Privv    Council 
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in  Brown  v.  Gugy,  14  L.  C.  R.,  p.  220.  And  the  whole 
subject  is  treated  exhaustively  in  the  case  of  Belair  v.  La 
Ville  de  Maisonneuve,  Legal  News,  vol.  16,  pp.  360  and  367, 
Doherty,  J.  Eef erence  may  also  be  mada  to  Bird  v.  Mer- 
chants Telephone,  5  E.  J.  0.,  p.  44;  Senecal  v.  Royal 
Electric,  2  R.  J.  0.,  p.  299.  In  the  present  instance,  plain- 
tiff has  signally  failed  to  prove  any  damage  special  to  his 
own  property,  which  he  says  is  3£  acres  away  from  the  abat- 
toir. Indeed,  the  weight  of  evidence  is  altogether  in  favour 
of  the  mis  en  cause.  The  inspector  speaks  of  the  premises  as 
being  kept  in  first-class  condition.  Some  immediate  neigto- 
bours  corroborate  this  in  full.  The  only  proof  made  is 
that  an  abattoir  exists,  and  that  it  has  its  inconveniences. 
Properly  speaking,  as  the  proof  stands,  the  abattoir  is 
causing  no  damage  to  plaintiff  or  any  one  else.  The  Court 
cannot  see  that  plaintiff  has  any  locus  standi  at  all,  and 
his  action  is  dismissed  with  costs. 


QUEBEC. 

Court  of  Review.  April  13th,  1907. 

ODELL  v.  WINDSOR  HOTEL  COMPANY. 

Negligence — Elevator — Damages. 

Tait,  C.J.: — This  suit  arises  out  of  an  elevator  accident, 
which  occurred  in  the  hotel  of  the  defendants  on  the  1st 
day  of  May,  1905,  by  which  the  plaintiff  was  severely  and 
permanently  injured.  The  issues  were  tried  before  a  jury, 
who  found  that  on  that  date  the  plaintiff  was  a  guest  at 
the  hotel  and  a  passenger  on  the  elevator  belonging  thereto; 
that  an  accident  happened  to  him  on  the  said  date  while 
alighting  from  said  elevator;  that  the  accident  was  not  due 
to  the  fault  of  the  plaintiff,  but  that  it  was  due  to  the 
fault  of  the  defendants,  owing  to  the  practice  of  not  closing 
the  door  before  starting  the  elevator;  and  that  the  damages 
suffered  by  plaintiff  were  $11,067,  that  being  the  full  amount 
claimed. 

Immediately  upon  the  rendering  of  this  verdict,  the 
Court  gave  judgment  in  favour  of  plaintiff  for  the  amount 
awarded  and  costs. 

We  are  asked  to  set  aside  or  revise  this  judgment  upon 
various  grounds,  and,  amongst  others,  upon  the  grounds 
that  it  is  clearly  against  the  weight  of  evidence  and  that 
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the  amount  awarded  is  grossly  excessive.  Under  the  first 
head  it  is  pretended  that  the  accident  was  due  to  plaintiff's 
fault,  his  own  negligence  and  imprudence  being  the  deter- 
mining cause  thereof. 

The  decision  of  this  case  turned  mainly  upon  the  appre- 
ciation which  it  was  the  province  of  the  jury  to  give  to  the 
testimony  of  four  persons  who  came  down  on  the  elevator 
on  the  occasion  when  the  accident  happened. 

These  persons  were  the  plaintiff  himself,  Mr.  William  G. 
Riley,  William  H.  Benoit,  the  elevator  boy,  and  Mrs.  I). 
Boberts.  The  two  former  were  examined  for  plaintiff  and 
the  two  latter  for  defendants. 

1  do  not  propose  to  go  into  a  minute  detail  of  the  evi- 
dence. I  would  just  briefly  indicate  what  are  the  differ- 
ent versions  of  the  accident  as  told  by  these  witnesses.  Both 
the  plaintiff  and  Mr.  Wm.  G.  Riley  got  into  the  elevator  on 
the  third  floor,  intending  to  go  to  the  dining-room  floor; 
the  plaintiff  says:  "  I  entered  the  elevator  and  Mr.  \V.  Riley 
entered  right  behind  me;  we  then  reversed  and  stood  facing 
the  door,  close  to  each  other.  Mr.  Riley  said,  '  Stop  at  the 
dining  floor';  when  the  elevator  stopped  at  the  dining-room 
floor,  Mr.  Riley  walked  out,  and  I  behind  him,  while  the 
car  was  still  perfectly  stationary  and  the  door  wide  open. 
As  I  put  my  foot  on  the  landing  of  the  hall  in  the  act  of 
walking,  I  felt  the  elevator  drop  from  under  me  and  felt 
myself  sink.  I  scrambled  and  threw  myself  through  the 
open  door  to  the  floor  of  the  hall,  and  shouted  to  the  boy 
to  stop  the  elevator.  A  moment  afterwards  I  felt  myself, 
as  it  were,  being  dragged  into  the  elevator,  and  as  I  half- 
turned  on  the  floor  I  saw  the  elevator  rise  to  about  three 
feet  above  the  floor  of  the  hall." 

He  speaks  of  the  first  descent  of  the  elevator  before  it 
stopped  to  be  about  the  depth  of  the  open  door,  that  it  then 
went  up  so  that  the  floor  of  it  reached  the  level  of  about 
three  feet  above  the  level  of  the  hall  floor,  and  then  it 
descended  again;  and  he  says  that  the  result  of  this  mani- 
pulation of  it  was  that  both  his  legs  were  badly  mangled  and 
when  the  elevator  descended  again  it  caught  across  the  left 
leg  just  about  the  ankle  and  smashed  his  leg  nearly  oft. 

He  also  says  that  he  followed  Mr.  Riley  out  of  the  ele- 
vator "  right  closely  within  touching  distance  of  him  \9  that 
he  felt  the  sensation  of  the  movement  of  the  elevator  just 
as  he  was  stepping  through  the  open  door. 


84  THE  EASTERN  LAW  REPORTER. 

Mr.  Kiley  gives  this  version  of  the  affair:  "Well,  as  1 
went  to  the  elevator  door,  Mr.  Odell  was  there  and  the  ele- 
vator stopped.  He  got  in,  I  immediately  followed.  We 
turned  around  and  faced  towards  the  door  of  the  elevator. 
I  said  to  the  boy,  e  Dining-room  floor  please/  meaning  for 
him  to  stop  there.  The  boy  stopped,  I  alighted.  I  had  not 
proceeded  very  far  when  I  heard  Mr.  Odell  calling  to  the 
boy  to  stop  the  elevator.  I  turned  around  and  the  elevator 
was  descending.  Mr.  Odell  was  evidently  caught  in  the  ele- 
vator; the  boy  stopped  the  elevator  then,  and  proceeded  to 
bring  it  up  again  at  the  instance  of  Mr.  Odell  calling  to 
bring  the  elevator.  As  he  did  so,  the  elevator  ascended  up 
above  the  floor,  came  down  again,  and,  in  the  meantime,  I 
pulled  Mr.  Odell  out  and  laid  him  on  the  floor  there.  The 
elevator  door  was  open  and  had  not  been  closed.  I  called 
to  one  of  the  maids,  I  think,  on  the  floor  to  send  for  a  doc- 
tor, and  I  remained  'here  with  Mr.  Odell." 

Speaking  of  the  door  of  the  elevator,  he  says :  "  The 
door  was  open  when  I  alighted,  and  when  Mr.  Odell  called 
to  the  boy  to  stop  the  elevator,  and  when  I  turned  around 
the  door  was  still  wide  open." 

According  to  him,  he  did  not  see  the  door  closed,  0£ 
even  partially  closed  at  the  period  of  the  accident.  He  says 
Mr.  Odell's  leg  was  caught  going  down,  and  he  believes  it 
was  caught  going  up.  He  cannot  say  definitely  as  to  the 
second  time,  but  knows  positively  the  first  time  it  was 
caught,  because  he  was  busy  trying  to  extract  Mr.  Odell 
from  the  elevator.  He  says :  "  It  was  caught  coming  down, 
I  know,  because  when  I  turned  around,  the  elevator  was 
descending  and  I  was  taking  Mr.  Odell  out,  and  the  second 
time  I  am  near  certain,  but  I  cannot  say  positively  about 
the  second  time." 

Mr.  Riley's  idea  was  that  plaintiff  was  closely  following 
him  when  he  left  the  elevator.  He  savs  he  was  still  in  the 
alcove,  that  is  he  was  still  within  eight  or  nine  feet  of  the 
elevator  when  he  turned  around,  upon  plaintiff's  call  to  the 
elevator  boy  to  stop. 

While  Mr.  Odell  was  lying  on  his  back,  immediately  after 
the  accident,  he  says  he  heard  him  asking  the  elevator  boy 
whv  he  had  not  stopped  the  elevator,  and  the  boy  replied, 
"  He  tried  to." 

This  is  the  story  of  the  elevator  boy :  "  I  stopped  at  the 
dining-room  floor,  Mr.  Riley  got  off  for  the  dining-room, 
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I  looked  around  and  called  '  dining-room '  to  Mr.  Odell, 
tut  he  did  not  make  any  attempt  to  get  off  the  elevator; 
I  gave  the  door  a  swing  and  my  elevator  went  down  at  the 
same  time.  As  the  door  was,  I  should  say,  twelve  to 
fifteen  inches  from  being  closed,  Mr.  Oclell  ran  against 
the  door,  struck  it  with  his  arm  and  knocked  the  door 
back;  then  he  fell  on  his  hands  and  knees  on  to  the 
floor,  and  the  cage  of  the  elevator  caught  his  legs;  then 
I  stopped  the  elevator  as  quick  as  it  could  be  stopped, 
and  Mr.  Riley  turned  back  from  where  he  was,  about  ten 
feet  from  the  elevator,  turned  back,  caught  Mr.  Odell  and 
pulled  him  out."  ...  I  also  add  a  few  questions  and 
answers  from  his  cross-examination :  Q.  The  man  had  fallen 
when  the  elevator  was  eighteen  inches  below  the  floor,  and 
you  went  on  descending  until  the  top  of  the  elevator  crushed 
the  leg?  A.  I  could  not  stop.  Q.  Why  could  not  it  stop? 
A.  It  was  impossible.  Q.  Does  not  the  elevator  stop  the 
moment  you  want  to  stop  it?  A.  At  the  moment  it  went 
that  far.  Q.  Did  you,  the  moment  you  saw  the  man  fall, 
stop  the  elevator  as  fast  as  you  could?  A.  Yes.  Q.  And 
yet  it  descended  far  enough  to  catch  him.  That  would 
be  at  least  five  feet  ?  A.  I  should  judge  about  that,  four  or 
five  feet.  Q.  Did  anybodv  tell  vou  that  vou  had  to  close  the 
door  before  dropping  the  elevator?  A.  Xo.  sir.  Q.  Xo  one 
ever  did?  A.  Xo.  Q.  Did  anybody  teach  you  how  to  run 
the  elevator?  A.  I  was  taught  from  the  other,  that  is,  the 
baggage  elevator.  Q.  Weren't  you  taught  for  this  passenger 
elevator?  A.  I  was  taught  from  the  other  boy  that  used  to 
run  it;  he  showed  me.  Q.  Did  he  tell  you  anything  about 
closing  the  door?  A.  Xo,  sir;  but  he  closed  them  just  the 
6ame  as  anv  other  elevator,  and  as  thev  closed  them  in  this 
court  house  here.  Q.  Will  you  tell  the  court  and  jury  how 
it  was  that  you  came  to  drop  your  elevator  before  your  door 
was  closed  and  locked?  A.  How  I  came  to  drop  it  before 
the  door  was  closed  and  locked  ?  Q.  Yes.  A.  It  was  always 
the  way  to  run  it  that  way,  and,  as  they  run  them  anywhere 
else  around  Montreal;  they  start  their  door  and  elevator  at 
the  same  time." 

Mrs.  Eoberts  says:  "I  got  in  at  the  fourth  floor;  we 
started  for  the  third  floor,  and  stopped  there  for  those  two 
gentlemen  to  get  in,  then  we  stopped  at  the  dining-room 
floor,  and  the  elevator  boy  said,  c  dining-room/  One  man 
passed  out,  and  the  boy  swung  the  door  of  the  car  and 
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started  the  elevator;  thi6  other  man  started  out  and  jumped 
as  the  machine  started.  Q.  In  jumping  like  that,  how  did 
he  land,  or  where  did  he  land?  A.  He  seemed  to  fall  out 
of  the  car.  Q.  Did  he  fall  on  his  knees  ?  A.  He  seemed  to.  Q. 
On  the  floor  of  the  hall  ?  A.  Yes.  Q.  How  did  that  atf ect 
his  legs?  A.  The  legs  seemed  to  hang  inside  the  elevator. 
Q.  That  is  to  say,  they  overlapped  the  sill  of  the  floor  ?  A. 
Yes.  Q.  Then  what  happened?  A.  The  elevator  went 
down,  I  do  not  know  what  caught  it,  and  then  it  came  up, 
and  somebody  pulled  him  out.  Q.  In  going  down  on  the 
elevator,  were  his  legs  caught?  A.  Yes.  Q.  They  were 
caught  in  what  way?  A.  Between  the  top  of  the  car,  I  think, 
and  the  floor.  Q.  The  elevator  came  up  again  and  somebody 
pulled  him  out?     A.  Yes." 

I  cannot  take  time  to  go  further  into  the  testimony.  It 
always  seems  somewhat  unsatisfactory  and  perhaps  unfair 
to  cite  mere  extracts,  because  the  verdict  is  based  upon  the 
proof  as  a  whole,  and  there  are  many  circumstances  alluded 
to  by  the  witnesses  which  may  have  affected  the  jury  more 
or  less,  but  which  cannot  be  brought  out  on  a  mere  citation 
of  extracts. 

1  have  said  enough,  I  think,  to  shew  that  the  substantial 
difference  between  the  testimony  of  the  plaintiff  and  Mr. 
Riley  on  one  hand,  and  the  elevator  boy  and  Mrs.  Roberts 
on  the  other,  is  this:  According  to  the  two  former  the 
plaintiff  followed  closely  upon  Mr.  Riley  as  he  was  leaving 
the  elevator,  and  it  was  only  started  as  he  was  in  the  act 
of  stepping  out;  while,  according  to  the  two  latter,  Mr. 
Riley  had  got  out  and  the  elevator  was  started  and  the  door 
was  being  closed  when  plaintiff  tried  to  get  out,  pushing 
back  the  door  of  the  elevator,  which  was  partly  closed, 
tripping  and  falling  out. 

None  of  these  witnesses  dispute  the  dominant  fact  that 
the  door  of  the  elevator  was  not  closed  when  it  started  to 
go  down.  It  is  upon  this  that  the  jury  based  their  finding 
of  fault  on  the  part  of  the  defendants,  for  they  were  asked : 
"  Was  the  accident  due  to  the  fault  of  the  defendants  or  of 
those  for  whom  it  is  responsible,  and,  if  so,  in  what  did  such 
fault  consist?  and  they  replied:  Yes;  owing  to  the  practice 
of  not  closing  the  door  before  starting  the  elevator." 

With  reference  to  this  last  answer  the  defendants  say 
that  the  jury  "did  not  find  that  there  was  any  negligent 
act  committed  by  the  elevator  boy,"  nor  did  they  find  that 
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any  act  of  his  "was  a  negligent  act,"  and  that  the  jury's 
finding  therefore  does  not  attribute  the  accident  to  fault  on 
the  part  of  Benoit,  but  deprecates  a  practice. 

Upon  this  they  contend  that  this  finding  of  fault  is  in- 
consistent with  the  facts  proved,  and  that  such  a  practice, 
even  if  it  is  proved  to  be  faulty,  cannot  engage  defendants' 
responsibility  in  thus  case  without  a  finding  of  fault  on  the 
part  of  the  company,  and  further  that  the  practice  found 
by  the  jury  as  a  fault  was  not  proved  to  be  one. 

I  am  unable  to  concur  in  these  views.  In  their  effort 
to  justify  such  a  practice  defendants  have  produced 
some  evidence  to  the  effect  that  certain  persons  using  ele- 
vators are  in  the  habit  of  not  closing  the  door  before  start- 
ing, but  surely  it  cannot  be  pretended  that  such  evidence 
proved  that  it  is  a  proper  thing  to  do  so;  it  was  within  the 
province  of  the  jury  to  say  that  such  practice  was  a  bad 
one  and  constituted  a  fault. 

In  this  case  they  found  that  thle  accident  happened  by 
the  fault  of  the  defendants,  and,  although  they  might  per- 
haps have  expressed  in  clearer  language  in  what  such  fault 
consisted,  nevertheless  there  can  be  no  doubt  whatever  that 
they  meant  that  it  consisted  in  following  on  this  occasion 
the  practice  which  they  generally  followed,  of  not  closing 
the  door  before  starting  the  elevator. 

As  I  have  already  mentioned,  there  is  no  pretension  that 
the  door  was  closed  before  the  elevator  started,  and  this 
is  what  constituted  the  fault  in  the  eyes  of  the  jury,  and 
they  merely  emphasized  it  somewhat  by  saying  that  it  was 
the  constant  practice  of  the  defendants  to  do  this. 

If  the  answer  is  sufficient  to  show  that  the  jury  found 
that  the  door  had  not  been  closed  on  this  occasion  before 
the  elevator  started,  then  their  finding  that  in  addition  to 
this  occasion,  it  was  the  general  practice  of  the  defendants 
not  to  close  the  door,  does  not  affect  the  sufficiency  of 
their  answer  as  regards  this  particular  case. 

The  articles  of  the  code  and  jurisprudence  of  our  Courts 
upon  appeals  from  verdicts  of  the  jury,  have  been  discussed 
over  and  over  again  in  different  cases,  and  are  well  estab- 
lished. 

No  one  can  for  a  moment  dispute  that  it  was  within  the 
province  of  the  jury  to  give  such  weight  as  they  deemed 
proper  to  the  testimony  of  the  different  witnesses  examined 
in  this  case. 
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They  had  to  consider  how  far  plaintiff's  testimony  was 
affected  by  his  interest;  they  had  to  determine  also  how 
far  the  testimony  of  the  elevator  boy  may  have  been  in- 
fluenced by  the  fact  that  the  elevator  was  in  his  charge,  and 
that  he  might  be  blamed  for  the  accident.  Then  they  were 
called  upon  to  determine  what  credit  was  to  be  given  to  Mrs. 
Roberts'  testimony  in  view  of  the  fact  that  on  the  25th  of 
August,  1905  (some  nine  months  before  the  trial)  she  wrote 
to  the  plaintiff  that  she  regretted  she  was  unable  to  make 
any  positive  statement  in  reference  to  the  accident,  and 
added :  "  You  no  doubt  realize  that  I  was  very  much  excited 
and  it  would  be  impossible  for  me  to  make  a  reliable  state- 
ment in  regard  to  it." 

It  is  claimed  that  the  amount  as  damages  is  grossly  ex- 
cessive. To  reduce  it  we  must  find  that  it  is  evident  the 
jurors  were  influenced  by  improper  motives  or  led  into 
error.     (Art.  502,  C.C.P.)  " 

Doctor  Armstrong  says  thaf  the  left  leg  was  broken,  both 
bones,  the  large  bone  of  the  leg  was  broken  into  twelve 
pieces,  the  smaller  bone  lying  beside  it  was  broken  into 
three;  the  soft  tissues  were  very  much  torn  and  lacerated; 
there  was  a  wound  on  the  right  leg  also  down  to  the  bone, 
but  not  breaking  the  bone,  about  an  inch  and  a  half  deep. 

At  his  first  examination  the  doctor  found  the  condition 
of  the  leg  such  that  he  thought  it  would  almost  justify  its 
amputation. 

He  states  also  that  while  the  leg  is  in  its  present  condi- 
tion (that  is  twelve  months  after  the  accident)  the  plaintiff 
will  not  be  able  to  walk  without  crutches. 

There  is  not  enough  bone  support  to  enable  him  to  walk. 
The  doctor  expresses  the  hope,  and  indeed  thinks  that  if 
the  plaintiff  undergoes  another  operation,  which  he  de- 
scribes, he  will  have  a  good  walking  leg  if  the  operation 
turns  out  successful. 

The  doctor's  own  language  is  that  plaintiff  "will  have 
to  go  on  crutches  or  else  have  a  re-section  and  a  portion 
taken  out." 

If  the  latter  alternative  is  followed  the  leg  will  be  shorter 
than  the  other,  which  will  make  plaintiff  extremely  lame; 
then  of  course  the  risk  of  the  operation  has  to  be  considered. 

Therefore,  apart  from  the  severe  shock  to  defendant's 
nervous  system,  and  from  his  severe  suffering,  the  injury 
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is  one  of  a  permanent  character  which  muj>t  interfere  greatly 
with  the  practice  of  his  profession  as  a  civil  engineer. 

The  plaintiff  was  obliged  to  submit  to  a  surgical  opera- 
tion, to  pay  hospital  expenses,  etc.,  involving  expenditure 
of  about  $1,067.40,  and  in  addition  to  this  the  jury  have 
allowed  him  $10,000. 

For  all  these  reasons,  the  Court  finds  it  impossible  to  say 
that  the  verdict  was  one  which  the  jury,  viewing  the  whole 
of  the  evidence,  could  not  reasonably  find  (Art.  501  C.  C. 
P.),  or  that  it  is  absolutely  clear  from  all  the  evidence  that 
no  jury  would  be  justified  in  finding  any  verdict  other  than 
one  in  favour  of  the  defendants  ( Art.  508  C.  C.  P.),  and 
considering  the  nature  of  the  injuries,  it  does  not  think  it 
can  interfere  with  the  award. 

The  learned  trial  Judge  remarked  when  asked  to  reserve 
the  case  for  the  Court  of  Review,  that  he  saw  no  reason  for 
withholding  his  judgment,  the  case  being  one  for  apprecia- 
tion of  the  evidence,  and  a  matter  entirely  in  the  hands  of 
the  jury,  and  he  therefore  at  once  pronounced  judgment 
in  accordance  with  the  verdict. 

This  Court  unanimously  concurs  in  this  view,  and  thinks 
the  judgment  should  be  confirmed,  which  it  is,  with  costs. 

Pagnuelo,  and  Paradis,  J  J.,  concurred. 


PKINCE  EDWARD  ISLAND. 
Hodgson,  M.R.  April  17th,  1907. 

BARRETT  v.  HARPER. 

Administration  —  Action  by  Creditor  within  Twelve  Months 
of  Testator's  Death — Special  Grounds  Necessary. 

W.  S.  Stewart,  K.C.,  for  complainant. 

J.  J.  Johnston,  and  W.  E.  Rentlcy,  for  defendants. 

Hodgson,  M.R. : — This  cause  came  on  for  hearing  on 
the  23rd  of  February  last. 

The  complainant  is  a  creditor  of  John  Harper,  deceased, 
and  the  defendants  are  the  widow,  who  is  the  executrix  of 
his  will,  and  their  children,  some  of  whom  are  infants. 

Harper  was  seised  of  some  land  and  possessed  of  per- 
sonalty.    He  made  his  will  on  the  6th    of    August,    190f». 
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Three  days  afterwards  he  died,  and  on  the  21st  of  the  same 
month  the  will  was  proved  and  probate  granted  to  the 
executrix. 

The  complainant  claims  that  the  testator  is  indebted  to 
him  in  $750,  subject  to  a  small  set  off  amounting  to  about 
$40. 

On  the  1st  December,  the  complainant  filed  his  bill  on 
behalf  of  himself  and  all  other  creditors,  praying  for  the 
administration  of  the  estate  under  the  directions  of  the 
Court. 

The  executrix  in  her  answer  denies  that  the  testator  was 
indebted  to  the  complainant  in  any  such  sum  of  $750  as 
he  has  alleged,  and  she  avers  that  she  is  not  in  a  position 
to  set  forth  the  condition  of  the  testator's  estate  or  its 
indebtedness,  by  reason  of  the  short  time  which  has  elapsed 
Mnce  granting  letters  testamentary  to  her  and  the  filing  of 
the  bill,  which  she  contends  is  premature. 

At  the  hearing,  Mr.  Johnston,  who  appeared  for  the  exe- 
cutrix and  all  the  children  who  are  not  infants,  demurred 
ore  tenus,  alleging  that  a  creditor  has  no  right,  almost  im- 
mediately after  the  granting  of  letters  testamentary  of  the 
estate  of  a  deceased  person,  to  file  a  bill  for  administration, 
and  to  seek  to  take  the  estate  out  of  the  hands  of  the  exe- 
cutor, and  practically  to  depose  him,  unless  there  has  been 
a  devastavit,  or  grounds  be  given  why  an  executor  should  be 
.superseded  and  the  estate  placed  in  the  Court  of  Chancery 
for  administration. 

I  was  referred  by  counsel  on  both  sides  to  Slater  v. 
Slater,  3  Ch.  Ch.  1  (Ontario). 

It  is  not  of  much  assistance  to  a  Judge  to  have  a  few  lines 
cited  from  the  decision  of  a  case,  without  reference  to  the 
point  upon  which  such  case  was  decided;  although  such  cita- 
tion may  appear  to  counsel,  and  probably  is,  in  support  of 
his  contention.  The  only  proper  use  which  can  be  made  of 
a  cited  case,  is  to  see  the  point  of  law  which  is  in  issue,  and 
the  principle  on  which  it  is  decided,  and  in  so  far  as  the 
reasoning  of  the  Judge  commends  itself  to  one,  so  far  that 
case  is  useful,  but  not  otherwise. 

Now,  in  Slater  v.  Slater,  expressions  are  used  by  Chan- 
cellor Spragge  which  both  sides  urge  as  supporting  their 
view  of  this  case,  and  taken  isolated  from  their  context, 
probably  they  do.  But,  in  that  case  a  very  different  ques- 
tion was  in  issue,  not  in  any  way  resembling  the  case  before 
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me  now.  There  the  plaintiff  had  conveyed  a  farm  to  his 
son,  taking  a  covenant  for  his  support  and  maintenance, 
which  was  made  a  charge  upon  the  land.  Two  years  after- 
wards the  son  died  leaving  no  children  and  a  widow  who 
became  his  administratrix.  Since  her  husband's  death,  she 
had  paid  nothing  towards  the  plaintiff's  support,  but  as  heir 
at  law  he  had  brought  an  ejectment  against  the  widow  and 
took  possession  of  the  farm.  An  administration  order  was 
applied  for  by  plaintiff  as  a  creditor  of  his  son's  estate, 
claiming  a  breach  of  the  covenant  to  support  him  since  his 
death,  although  less  than  a  year  had  elapsed  from  the  time 
of  his  death  to  the  grant  of  administration  to  the  widow. 
No  question  was  raised  on  this  point.  The  only  point  was, 
whether  the  plaintiff  was  a  creditor  at  all ;  and  it  was  argued 
£hat  as  heir  at  law,  he  having  taken  the  land,  the  charge 
had  become  extinguished  in  equity  as  the  covenant  was  part 
of  the  consideration  given  for  the  land,  and  the  father  had 
both  the  land  and  the  price  of  the  land.  If  he  were  a 
creditor,  the  claim  would  be  payable  out  of  the  personalty, 
to  which  the  widow  was  entitled  to  one-half.  Hard  as  this 
case  was  upon  the  widow,  and  harsh  on  the  part  of  the 
plaintiff,  the  Chancellor  held  him  to  be  a  creditor  and  al- 
lowed the  administration  order  to  go. 

Generally  speaking,  the  parties  entitled  to  obtain  admin- 
istration of  an  estate  in  Chancery,  may  be  ranged  under 
three  heads: 

1.  Creditors; 

2.  Persons  beneficially  entitled  as  legatees  or  next  of  kin; 

3.  The  executor  or  administrator  or  the  devisee  in  trust. 
Some  of  the  cases  to   which    I    was    referred    were  by 

residuary  legatees,  and  it  was  held  that  the  executors 
should  have  an  opportunity  of  paying  the  legacies,  or  by 
ascertaining  what  the  residue  was  to  which  the  legatee  was 
entitled. 

A  creditor  occupies  a  more  favourable  position  as  to  im- 
mediate relief. 

The  time  given  to  the  executor  does  not  extend  to  the 
payment  of  debts,  and  he  is  liable  to  be  sued  for  them  the 
moment  after  the  testator's  death :  per  Lord  Hardwicke  in 
Nicholls  v.  Judson,  2  Atk.  301. 

No  doubt  the  right  exists  in  this  Court  to  entertain  an 
administration  suit  at  once,  and  when  it  does,  the  provi- 
sions which  are  made  in  our  various  statutes  for  the  ad- 
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ministration  of  estates  by  the  Probate  Court,  are  not  applic- 
able. These  statutory  provisions  are  subject  to  the  pro- 
cedure in  the  Court  of  Chancery,  and  this  Court  follows  its 
own  procedure  as  to  summoning  creditors  and  collecting 
assets  and  paying  debts  and  distributing  and  dividing  the 
estate. 

But  when  a  creditor  claims  the  right  not  to  prove  his 
debt,  or  to  sue  for  it  at  common  law,  for  these  are  rights 
which  are  not  interfered  with,  but  to  claim  the  right  to 
take  the  estate  out  of  the  hands  of  the  executors  and  place 
it  in  the  Court  of  Chancery,  without  alleging  any  reason 
fifteen  inches  from  being  closed,  when  Mr.  Odell  ran 
whatever  that  the  Court  will  not  allow.  And  there  is 
reason  and  good  sense  why  it  should  not  permit  it.  It  will 
be  quite  time  enough  to  consider  such  a  prayer  when  the 
complainant  shews  some  reason  why  it  should  be  granted. 
If  his  claim  is  endangered,  if  there  is  danger  of  the  exe- 
cutor acting  improperly,  or  a  well-grounded  fear  of  a  de- 
vastavit, then  he  may  safely  appeal  to  the  protecting  power 
of  the  Court.  The  executor  was  the  choice  of  the  testator 
which  he  has  a  right  to  make,  and  he  cannot  be  brushed 
aside  and  the  whole  estate  taken  out  of  his  hands  and  be 
deprived  of  his  rights  and  duties  at  the  mere  whim  of  a 
creditor. 

Suppose  the  case  of  an  estate  perfectly  solvent,  the  exe- 
cutor willing  to  pay  the  debts,  the  personalty  almost  immedi- 
ately convertible  into  cash.  Would  it  not  be  a  scandal  that  a 
person  claiming  to  be  a  creditor,  even  admitting  he  were  a 
creditor,  were  to  invoke  the  jurisdiction  of  the  Court  of 
Chancery  and  to  transfer  the  estate  by  an  administration 
order  into  this  Court,  and  not  only  to  put  on  one  side  the 
executor,  however  competent  he  may  be,  and  however  will- 
ing to  perform  his  duty,  but  also  to  inflict  upon  the  estate 
the  costs  of  an  administration  suit.  I  do  not  mean  to  say 
that  such  is  the  present  case,  but  the  right  to  do  this  is 
involved  in  the  complainant's  contention.  This  I  cannot 
assent  to.  I  have  stated  the  conditions  under  which  the 
complainant  may  renew  his  claim  and  apply  to  the  assist- 
ance of  this  Court;  and  if  the  reasons  I  have  stated  are 
brought  before  me,  they  shall  receive  due  attention. 

The  order  will  be:  The  demurrer  shall  be  allowed  with 
costs,  but  the  complainant  shall  have  ten  days  to  amend  his 
bill. 


TH  1£ 
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QUEBEC. 

Curran,  J.  March  27th,  1907. 

LAIDLAW  v.  SHOREY. 

Sale  of  Goods — Delay  in  Delivery — Goods  Required  for  Spe- 
cial Season — Time  Impliedly  of  Essence. 

Curran,  J.: — Plaintiffs  claim  $447.92  from  defendants 
for  goods  sold  and  delivered.  Defendants  plead  that  about 
10th  of  November,  1905,  they  ordered  from  plaintiffs  certain 
goods,  substantially,  as  set  forth  in  plaintiffs'  account;  that 
such  goods  were  to  be  delivered  between  the  20th  and  25th 
of  December  following.  Before  that  date  they  cabled  to 
plaintiffs,  asking  them  to  cancel  the  order.  Plaintiffs  re- 
plied by  cable,  "goods  ready."  A  lengthy  correspondence 
ensued  between  the  parties,  but  it  is  manifest  that  plaintiffs 
declined  to  cancel  the  contract.  They  should  then  have 
forwarded  the  goods  at  the  dates  specified  if  they  desired 
to  hold  defendants  to  their  contract.  Thev  did  not  do  so, 
and  waited  before  shipping  them  until  the  1st  February, 
and  they  did  not  reach  Montreal  from  Liverpool  until  late 
in  that  month.  When  they  arrived,  defendants  paid  freight 
and  duty  amounting  to  $141,  and  wrote  to  plaintiffs  that  they 
had  done  so,  as  a  conservatory  measure,  to  prevent  the  sale 
of  the  goods  at  auction  by  the  authorities  and  to  save  storage, 
but  they  advised  plaintiffs,  at  the  same  time,  that  they 
declined  to  accept  the  goods,  which  they  alleged  were  of  no 
use  to  them  at  that  season,  and  that  they  held  them  subject 
to  the  order  of  plaintiffs,  whom  they  debited  with  the  charges 
above  referred  to. 

TOL.   III.   B.L.B.    NO.    3—7 
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Plaintiffs  claim  that  they  were  at  all  times  ready  to  ship 
the  goods,  and  that  having  received  the  cable  asking  for 
cancellation,  they  were  awaiting  orders  from  defendants 
before  sending  them  on.  The  fact  appears  evident  to  the 
Court,  from  the  letters  of  plaintiffs  produced  by  their  own 
agent  here,  that  they  did  not  send  on  the  goods  until  they 
had  ascertained  the  financial  standing  of  defendants.  They 
had  instructed  their  agent  to  make  enquiries,  and  should 
it  appear  that  defendants  were  not  able  to  pay  one  hundred 
cents  on  the  dollar,  he  was  to  endeavour  to  dispose  of  the 
goods  to  the  best  possible  advantage.  On  the  receipt  of  the 
assurance  that  defendants  were  perfectly  solvent  plain- 
tiffs made  up  their  minds  to  hold  to  the  original  contract. 
In  this  instance  it  is  clear  that  time  was  the  essence  of  that 
contract.  The  goods  were  for  the  manufacture  of  clothing, 
and  were  of  no  use  to  defendants  once  the  season  had  closed. 
If  plaintiffs  wished  to  stand  by  the  contract  they  should 
have  shipped  on  the  date  agreed  upon,  regardless  of  the 
defendants'  cable.  This  action  is  dismissed  with  costs, 
reserving  to  the  parties  all  their  rights  on  the  question 
of  payment  of  freight  and  charges  not  raised  by  present 
issues. 


NOVA  SCOTIA. 

Full  Court.  April  13th,  1907. 

WENTZELL  v.  WINACHT. 

Fisheries — Agreement  to  Serve  as  Fisherman — Breach — De- 
sertion— Forfeiture  of  Share — "  Season  " — "Voyage  " — 
A  ssault — Provocation. 

Appeal  by  plaintiff  from  the  judgment  of  Forbes,  Co.J., 
argued  on  the  12th  of  March,  1907,  before  Graham,  E.J., 
Russell,  and  Longley,  JJ. 

V.  J.  Paton,  for  appellant. 

D.  F.  Matheson,  and  W.  F.  O'Connor,  for  respondent. 

Graham,  E.J. : — This  is  an  action  brought  by  a  fisherman 
to  recover  his  share  of  the  profits  of  a  voyage  in  a  fishing 
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schooner,  and  also  to  recover  damages  for  an  assault.  The 
answer  to  the  claim  for  the  share  of  profits  is  that  they 
were  forfeited  under  a  provision  of  the  articles  entered 
into  by  the  fisherman  which  are  in  the  following  terms: 

"  It  is  agreed  between  C.  U.  Mader,  agent  or  owner  of 
the  schooner   i  W.  S.  Winacht '   now  ready  for  carrying  on 
the  Bank  and  other  fisheries  of  the  Dominion  of  Canada 
or  Newfoundland,  and  W.  S.  Winacht,  master  or  skipper 
of  the  said  schooner,  and  the  fishermen  whose  names  are 
to  this  agreement  subscribed,  that  the  said  C.  XJ.  Mader 
and  owners  will  at  their  own  expense  equip  the  said  schooner 
*  W.  S.  Winacht '  with  all  the  necessary  tackle  and  apparel 
for  a  fishing  voyage  or  voyages;  the  provisions,  salt  and 
craft  shall  be  provided  and  paid  for  by  C.  U.  Mader  and 
owners,  and  that  the  said  W.  S.  Winacht,  master  or  skipper, 
with  the  said  fishermen,  will  pursue  the  cod  or  other  fisheries 
in  the  schooner  '  W.  S.  Winacht '   during  the  present  fish- 
ing season,  and  will  use  their  best  endeavours  to  procure  all 
the  fish,  oil,  &c,  they  can,  and  for  the  success  of  the  voyage 
they  may  go;  and  will  be  ready  at  all  times,  and  will  never 
leave  the  said  schooner  '  W.  S.  Winacht '  without  permission 
from  the  owners  or  master  thereof,  until  the  voyage  or 
fishing  season  is  ended.     And  it  is  agreed  that  the  owner 
or  agent  may  dispose  of  and  sell  all  the  fish,  oil,  &c,  that 
may  be  landed  from  the  said  schooner  whenever  he  may 
think  proper,  and  after  deducting  from  gross  stock  all  the 
charges  for  ice,  bait,  oil  barrels,  gauger's  fees,  fish  taking, 
weighing  fish,  boy's  wages,  and  master's  privilege,  the  net 
proceeds  to  be  divided  as  follows:  One  half  to  owner  or 
owners,  the  remaining  half,  after  deducting  cook's  wages, 
among  the  fishermen,  in  proportion  to  the  quantity  or  num- 
ber of  fish  which  they  shall  have  respectively  caught.     The 
master's  privilege  to  be  two  and  a  half  per  cent,  on  the 
gross  stock,  each  man  paying  his  proportion  of  the  expense 
of  shipping  fish,  etc.,  home,  in  accordance  with  the  quantity 
or  number  caught,  and  each  one  of  the  crew,  with  the 
skipper,  to  pay  an  equal  part  of  the  following  charges,  viz. : 
towing,  medicine.     And  the  said  owner  doth  hereby  stipulate 
and  agree  with  the  said  fishermen,  that  he  will  render  a 
just  and  true  account  of  the  delivery  and  sale  of  said  fish, 
oil,  &c. 

"And  the  crew  agree  to  conduct  themselves  in  an  orderly, 
faithful,  honest,  and  sober  manner,  and  to  be  at  all  times 
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diligent  in  their  respective  duties,  and  to  be  obedient  to  the 
lawful  commands  of  the  said  master  or  skipper,  or  any 
person  who  shall  lawfully  succeed  him,  in  everything  rela- 
ting to  the  said  ship  and  the  stores  and  cargoes  thereof, 
whether  on  board,  in  boats,  or  on  shore.  And  it  is  hereby 
agreed  that  any  embezzlement  or  wilful  or  negligent  destruc- 
tion of  any  part  of  the  ship's  cargo  or  stores,  shall  be  made 
good  to  the  owner,  out  of  the  wages  or  share  of  the  person 
guilty  of  the  same.  And  it  is  further  agreed  that  if  any  of 
the  crew  refuse  duty  or  absent  themselves  from  the  vessel, 
when  required  (sickness  excepted),  or  wilfully  attempt  to 
intimidate  others  of  the  crew  or  attempt  to  break  up  or  hin- 
der the  voyage,  they  shall  forfeit  the  whole  of  their  share 
of  the  proceeds  of  that  fishing  voyage  in  said  fishing  vessel. 
And  it  is  further  agreed  that  if  any  of  the  crew  improperly 
fish  or  attend  their  trawls,  the  captain  shall  have  power  to» 
count  the  fish,  and  the  crew's  share  according  to  the  fish  they 
catch,  during  the  said  voyage.  And  it  is  further  agreed, 
that  the  captain  shall  be  subject  to  the  same  penalty  as  any 
of  the  crew,  if  he  absent  himself  from  the  vessel  beyond  24 
hours  (sickness  or  attention  to  the  vessel's  business  excep- 
ted.) And  it  is  further  agreed,  that  the  crew  shall  jig  squid 
if  necessary  when  on  the  Banks,  without  extra  pay.  And 
it  is  further  agreed,  by  both  parties,  that  the  term  '  fishing 
season '  shall  mean  from  the  date  that  said  vessel  sets  out 
on  her  first  trip  until  the  20th  day  of  October,  of  the  same 
year,  or  it  may  terminate  at  an  earlier  date,  if  considered 
proper  by  the  skipper. 

"  And  it  is  further  agreed,  between  the  parties,  that  the 
master  or  skipper,  together  with  the  fishermen,  shall  be 
entitled  to  all  the  bounties  and  privileges  granted  by  the 
Government  for  the  benefit  of  the  fishermen,  and  subject 
to  all  the  duties  and  penalties  provided  by  the  Merchants* 
Shipping  Act  of  the  Dominion  of  Canada.  In  witness 
whereof,  the  said  parties  have  subscribed  their  names  on 
the  other  side  or  sides  hereof,  on  the  days  against  their 
respective  signatures  mentioned,  May  3rd,  1904."  The 
use  of  a  printed  form  to  be  adapted  to  different  circum- 
stances will  account  for  some  of  the  phraseology. 

The  evidence  shews  that  there  may  be  one  or  two  or 
more  voyages  in  a  fishing  season.  The  plaintiff  says  "a 
voyage  is  when  we  go  out  and  come  back  to  the  port."  In 
this  case  there  was  more  than  one  voyage,  at  least  the  first 
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voyage  was  completed.  The  schooner  left  Mahone  Bay  the 
2nd  or  3rd  of  May,  1904,  and  returned  to  that  port  and 
landed  her  catch  on  the  5th  of  July,  1904.  Then  she  fitted 
out  again  for  another  voyage  and  it  was  on  this  second 
voyage  that  the  alleged  desertion  took  place. 

The  master  says  that  "  the  proceeds  of  first  voyage 
amounted  to  $1,920.24.  The  share  coming  to  each  was 
$43.19  and  the  crew  was  fourteen  in  number  and  they  each 
got  credit  with  a  share."  On  these  articles  the  accounts  of 
some  of  the  sharesmen  are  made  up  and  they  are  made  up 
only  in  respect  to  the  first  voyage.  The  surrounding  circum- 
stances shew  that  each  voyage  was  a  distinct  thing,  in  divid- 
ing the  profits.  Now  the  plaintiff  was  shipped  for  a  season. 
But  although  a  fixed  date  for  its  close  is  mentioned,  namely, 
the  20th  of  October,  the  master  had  the  power  to  terminate 
the  season  earlier.  That  provision  is  obviously  for  this 
purpose;  the  voyage  or  the  last  voyage  might  terminate 
earlier  than  that  date  and  there  could  be  no  possible  object 
in  having  the  crew  kept  on  board  after  the  voyage  was  com- 
pleted. So  that  the  agreement  was  really  for  as  many 
voyages  as  could  be  performed  during  the  fixed  period. 
Then  the  last  voyage  before  the  arrival  back  might  extend 
possibly  beyond  the  fixed  date  and  it  would  not  do  to  have 
the  men  leave  at  some  port  of  call  before  that  last  voyage 
was  completed. 

The  learned  Judge  has  held  that  this  plaintiff  not  only 
forfeited  his  right  to  profits  in  respect  to  the  voyage  on 
which  he  deserted,  but  also  to  the  profits  of  the  first  voyage 
which  he  had  completely  earned,  but  which  by  chance  had 
not  been  paid  over,  because  it  takes  time  to  dispose  of  fish, 
make  up  the  account  and  so  on. 

The  basis  for  this  idea  apparently  is  that  the  words 
"season"  and  "voyage"  in  these  articles  are  to  be  taken  in 
the  same  sense.  That  is  not  the  natural  or  ordinary  mean- 
ing of  the  word  "  voyage."  It  is  not  I  think  to  be  so  con- 
strued in  this  context.  "Fishing  season"  is  defined  and 
that  definition  does  not  include  "voyage."  The  context 
shews  that  there  may  be  one  or  more  fishing  voyages  in  a 
season,  e.g.,  the  vessel  is  to  be  fitted  out  for  a  "fishing 
voyage  or  voyages;"  the  crew  are  not  to  leave  until  the 
"voyage  or  fishing  season  is  ended."  That  may  be  a 
provision  for  the  cases  I  have  hinted  at,  viz.  where 
the  last  voyage  may  terminate  before  the  date  of  the  sea- 
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son  is  reached  or  where  the  last  voyage  may  extend  beyond 
that  date.  Or  it  may  be  attributed  to  the  use  of  a  printed 
form  capable  of  being  adopted  but  not  adopted.  The  cases 
recognize  such  incidents  in  documents.  But  there  is  nothing 
anywhere  to  shew  that  the  words  "voyage"  and  "season" 
mean  the  same  thing.  And  when  we  come  to  the  forfeiture 
clause,  and  it  must  be  remembered  that  it  is  a  forfeiture 
clause,  we  find  a  sharp  restriction,  namely,  that  the  forfeiture 
is  restricted  to  the  "share  of  the  proceeds  of  that  fishing 
voyage,"  namely,  the  one  on  which  he  refuses  duty,  is  absent 
from  the  vessel  when  required,  attempts  to  intimidate  others 
of  the  crew  or  attempts  to  break  up  or  hinder  the  voyage. 
Suppose  that  he  had  been  guilty  of  one  of  these  derelictions 
of  duty  when  at  sea  on  the  first  voyage,  but  had  continued 
in  the  vessel  for  two  or  three  more  voyages,  would  he  forfeit 
his  share  of  the  proceeds  of  these  subsequent  voyages  for 
the  offence  on  the  first  voyage  ? 

If  "season"  and  "voyage"  are  to  be  taken  as  synonymous 
terms  he  would  do  so. 

As  to  the  assault  the  learned  trial  Judge  has  thought 
that  there  was  a  justification  because  there  was  the  "  insult 
of  a  foul  oath  hurled  at  him  by  the  plaintiff."  He  says: 
"  Under  s.  229,  subsecs.  2  and  3,  I  think  and  do  find  that 
the  insult  was  of  such  a  nature  as  to  deprive  the  defendant 
of  the  power  of  self-control  and  that  the  defendant  acted 
suddenly  and  while  provoked  to  passion,  and  therefore  I 
think  the  claim  of  the  plaintiff  should  be  dismissed  and  the 
action  will  stand  dismissed  and  judgment  will  go  for  the 
defendant  with  costs." 

That  provision  of  the  Criminal  Code  of  Canada  only 
relates  to  the  provocation  that  will  in  a  case  of  homicide 
reduce  an  offence  from  one  of  murder  to  manslaughter. 
But  even  an  oath  is  not  an  assault  and  therefore  does  not 
call  for  or  justify  any  self-defence  at  all,  much  less  catching 
the  plaintiff  by  the  throat  and  face. 

The  appeal  must  be  allowed  and  with  costs.  The  plain- 
tiff will  have  judgment  for  his  share  of  the  proceeds,  namely, 
$43,  and  for  his  damages  for  assault  $1  and  costs. 

Russell,  J.,  concurred. 

Longley,  J.,  read  an  opinion  reaching  the  same  result. 
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NOVA  SCOTIA. 

Full  Court.  April  13th,  1907. 

LOCKETT  v.  CRESS. 


Husband  and  Wife — Debts  of  Wife  befire  Marriage — Prop- 
erty °f  Wife  Received  by  Husband — Debt  Due  before  Mar- 
riage by  Wife  to  Husband  —  Necessaries  Purchased  by 
Wife. 

Appeal  by  plaintiff  from  the  judgment  of  Townshend, 
J.,  reported  2  E.  L.  R.  3,  argued  on  the  15th  of  March,  1907, 
before  Graham,  E.J.,  Russell,  and  Longley,  JJ. 

J.  J.  Ritchie,  K.C.,  and  F.  L.  Milner,  for  appellant. 

W.  E.  Roscoe,  K.C.,  for  respondent. 

Longley,  J.: — This  is  an  action  brought  against  Cress 
and  his  wife  for  goods  supplied  to  the  wife  both  before  and 
after  the  marriage.  Mrs.  Cress  previous  to  her  marriage 
with  Cress  was  a  widow  with  several  children.  The  goods 
sued  for  in  this  action  were  all  supplied  to  Mrs.  Cress  and 
charged  to  her.  Most  of  them  had  been  obtained  subse- 
quent to  her  marriage  with  Cress,  and  the  learned  Judge 
below  found  that  she  alone  was  responsible  for  them,  and 
no  appeal  has  been  taken  from  this  finding. 

In  respect  of  the  goods  furnished  to  the  wife  before 
marriage  the  Judge  has  also  found  that  the  husband  is  not 
responsible,  and  from  this  an  appeal  has  been  taken.  Ch. 
112  of  Revised  Statutes,  "Of  the  property  of  married 
women  "  by  s.  25  provides :  "  A  husband  shall  be  liable  for 
the  debts  of  his  wife  contracted,  and  for  all  contracts  en- 
tered into  and  wrongs  committed  by  her,  before  marriage, 
to  the  extent  of  all  property  whatsoever  belonging  to  his 
wife  which  he  has  acquired  or  become  entitled  to  from  or 
through  his  wife  .  .  .  but  he  shall  not  be  liable  for 
the  same  any  further  or  otherwise." 

The  evidence  shews  that  at  marriage  the  wife  had  a 
separate  estate,  which  she  still  holds,  nor  does  there  appear 
to  be  any  evidence  that  the  husband  has  "acquired"  any  of 
this  separate  estate.  The  only  evidence  upon  which  the 
plaintiff's  claim  against  the  husband  is  founded  is  that  of 
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the  defendant  Cress,  who  says :  "  I  am  the  husband  of  Eliza 
Cress.  We  were  married  in  1904.  She  was  the  widow  of 
Smith  Larrimore.  At  the  time  of  our  marriage  she  owned 
a  place  near  Bridgetown.  Part  of  it  was  woodland  and  part 
farm  land.  After  our  marriage,  I  lived  on  a  place  that 
Smith  Larrimore  had  rented.  The  place  that  she  owned 
was  a  mile  and  a  half  or  two  miles  away.  I  cut  some  timber 
off  the  place  that  she  owned.  Not  to  any  large  extent. 
The  timber  was  sold.  I  took  the  money  to  buy  stuff  for  house- 
hold purposes.  I  could  not  say  what  I  got  for  the  timber 
cut  off  her  land.  It  might  have  been  $100.  I  do  not  think 
I  got  more;  it  might  have  been  less.  That  is  all  I  did  on 
the  property.  She  sold  the  property  to  Sylvester  Bent  for 
$1,000.  She  received  the  money.  I  think  it  was  in  1904  I 
cut  the  timber.  It  was  not  a  large  amount  that  I  got  for 
the  timber.  I  don't  think  it  would  be  $100.  It  might  have 
been  $50  or  a  little  more." 

It  may  be  mentioned  that  the  evidence  also  shews  that 
previous  to  their  marriage  Cress  worked  for  Mrs.  Larrimore 
and  his  claim  against  her  was  something  like  $300.  The 
learned  Judge  in  deciding  that  the  husband  was  not  liable  in 
respect  of  this  $50  or  $100  received  from  the  sale  of  timber 
cut  on  his  wife's  land,  takes  account  of  this  antenuptial 
claim  of  the  husband,  and  thinks  that  he  could  legally  ap- 
propriate the  proceeds  of  the  timber  to  the  liquidation  of 
this  debt.  The  appellant  urges  that  this  is  an  error,  since 
marriage  extinguishes  all  ante-nuptial  debts.  I  think  this 
view  is  correct,  and  I  could  scarcely  find  legal  sanction  for 
the  liquidating  an  ante-nuptial  debt  by  the  sale  of  this 
timber. 

But  there  remains  the  question  whether  cutting  down 
trees  on  his  wife's  land — and  with  no  evidence  of  her  sanc-i 
tion — constitutes  an  "  acquiring "  or  "  becoming  entitled 
to  property  from  or  through  his  wife."  It  does  not  seem 
to  me  to  constitute  an  acquiring  of  property  from  his  wife. 
Under  the  Married  Woman's  Property  Act  the  wife  would 
have  an  action  against  her  husband  for  wasting  her  property. 
The  cutting  and  selling  of  some  timber  which  purchased 
necessaries  for  the  family,  especially  as  Mrs.  Cress  brought 
to  the  household  seven  children  by  her  former  husband — 
does  not  seem  to  me  an  "  acquiring  of  property  "  from  the 
wife,  which  fulfills  the  terms  of  the  Act.  No  authority 
was  shewn  in  the  argument  for  any  such  proposition. 
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It  was  urged  on  behalf  of  Cress  on  the  argument  that 
of  the  bill  sued  on  only  three  or  four  dollars  was  for  goods 
purchased  by  the  wife  before  marriage.  We  have  not  the 
items  printed,  but  the  particulars  were  produced.  This  in 
any  case  would  reduce  the  claim  of  plaintiff  against  Cress 
to  a  sum  much  below  the  jurisdiction  of  the  Court. 

Another  point  was  urged  by  the  respondent  that  a  large 
part  of  plaintiff's  claim  against  Mrs.  Cress  was  a  promissory 
note  which  she  had  given  since  her  marriage  with  Cress  to 
one  0.  S.  Miller,  and  by  him  endorsed  to  plaintiff.  It  was 
contended  that  no  evidence  was  offered  that  the  consid- 
eration for  this  note  arose  in  any  way  from  plaintiff,  nor 
could  Cress  be  held  responsible  for  a  note  given  by  his  wife 
subsequent  to  the  marriage.  There  seems  much  force  in 
this  contention,  but  in  the  view  I  take  of  the  other  points, 
it  is  not  necessary  to  fully  consider  it.  For  the  reasons  I 
have  stated,  I  think  the  plaintiff's  appeal  must  fail  and 
with  costs. 

Graham,  E.J.,  read  an  opinion  concurring  in  the  result, 
principally  upon  the  ground-  that  there  was  no  contract;. 

Russell,  J.,  also  read  an  opinion  reaching  the  same 
conclusion. 


NOVA  SCOTIA. 

Full  Court.  May  4th,  1907. 

REX  v.  BIGELOW. 

Intoxicating  Liquors — Sale  without  lAcense — Dispute  as  to 
Intoxicating  Quality  —  Proof  of  Presence  of  Alcohol  is 
Sufficient  to  Support  Conviction. 

Appeal  from  the  judgment  of  Chipman,  Co.J.,  affirming 
a  conviction  made  by  the  stipendiary  magistrate  of  the  town 
of  Truro  for  keeping  liquor  for  sale  without  a  license.  The 
liquor  in  question  consisted  of  46  kegs  of  "  Pilsner  beer," 
containing  from  2.27  to  4.71  per  cent,  of  alcohol  by  volume. 
The  defence  was  that  the  beer  was  not  intoxicating  and  was 
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not  kept  for  sale.  The  appeal  was  argued  on  the  8th  of 
April,  1907,  before  Graham,  E.J.,  Russell,  and  Longley, 
JJ. 

C.  E.  Gregory,  K.C.,  for  appellant. 

S.  D.  McLellan,  for  respondent. 

Kussell,  J.: — The  defendant  was  convicted  by  the 
stipendiary  magistrate  of  Truro  for  keeping  liquor  for  sale 
without  having  a  license,  and  the  conviction  was  confirmed 
by  the  County  Court  Judge.  The  only  evidence  that  the 
liquor  was  intoxicating  was  that  of  the  analyst  Paddock,  who 
said  in  his  direct  examination  that  in  his  opinion  a  beer 
from  2£  to  2£  per  cent,  (alcohol)  would  not  have  an  intoxi- 
cating effect  on  the  average  man,  but  on  cross-examination 
explained  his  statement  thus :  "  I  will  not  undertake  to  say 
that  no  man  would  be  intoxicated  on  beer  of  2.50.  A 
weak  man  might  be  intoxicated  on  that."  I  think  that  the 
effect  of  this  evidence  is  purely  negative,  and  that  the  wit- 
ness cannot  fairly  be  understood  as  expressing  the  opinion 
that  a  weak  man  would  be  intoxicated  on  beer  of  the 
strength  indicated,  but  merely  as  declining  to  say  positively 
that  he  would  not  be.  No  opinion  is  affirmatively  expressed 
as  to  the  degree  of  strength  required  to  intoxicate  even  a 
"weak  man/' 

The  inspector  said  that  the  cask  or  keg  he  tapped  was  ale 

to  the  best  of  his  knowledge,  but  there  is  nothing  to  shew 

.what  knowledge  of  the  subject  he  had,  and  the  defendant 

swore  that  there  had  been  no  ale  on  his  premises  for  over  a 

year. 

A  letter  was  put  in  by  the  defendant  for  the  purpose  of 
shewing  that  if  there  was  lager  beer  on  the  premises  it  had 
been  sent  there  by  mistake  of  the  shipper;  but  reading  the 
letter  closely,  it  does  not  contain  any  positive  statement  that 
lager  beer  was  in  fact  sent  to  the  defendant  even  by  mis- 
take. It  merely  expresses  a  fear  that  such  a  mistake  may 
have  been  made.  The  defendant  could  not  on  such  evi- 
dence be  convicted  of  selling  lager  beer. 

There  was  abundant  evidence  that  the  beer  was  kept  for 
sale,  contained  alcohol  in  quantities  varying  from  2.27  per 
cent,  to  4.71  per  cent,  by  volume,  which,  according  to  the 
evidence,  would  be  equivalent  to  proportions  varying  from 
less  than  two  to  more  than  three,  sav  three  and  about  one- 
half  per  cent,  by  weight.     In  the  absence  of  any  proof  that 
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these  proportions  of  alcohol  render  a  beverage  intoxicating, 
the  question  arises  whether  the  mere  fact  that  it  contained 
alcohol  brings  it  within  the  definition  of  liquor  as  contained 
in  the  Liquor  License  Act.  I  do  not  see  how  there  can  be 
any  but  the  one  answer  to  this  question.  The  clause  relat- 
ing to  the  matter  enacts  that  the  expression  "  liquors  "  and 
'•  liquor "  mean  and  include  all  drinkable  liquids  contain- 
ing alcohol,  and  all  intoxicating  drinks.  The  contention  of 
the  defendant  is  that  a  drinkable  fluid  is  not  a  "liquor" 
unless  it  contains  enough  alcohol  to  render  it  intoxicating. 
If  that  had  been  the  meaning  of  the  legislature,  there 
would  have  been  no  necessity  for  or  utility  in  saying  any- 
thing about  fluids  containing  alcohol.  It  would  have  been 
sufficient  to  define  "  liquor  "  as  an  intoxicating  drink.  The 
obvious  intention  of  the  statute  was  to  require  a  license  in 
all  cases  where  alcoholic  beverages  are  sold,  whether  they 
are  intoxicating  or  not.  If  it  is  suggested  that  in  this  view 
it  would  have  been  sufficient  to  define  liquor  merely  as  a 
drinkable  fluid  containing  alcohol,  and  omit  all  reference 
to  the  intoxicating  quality  of  the  drink,  the  answer  is  that 
it  might  not  be  easy  to  prove  the  presence  of  alcohol  while 
it  might  be  easily  demonstrable  that  the  drink  was  an  in- 
toxicating one.  And,  besides,  the  legislature  may  not  have 
been  aware  whether  it  was  or  was  not  possible  to  concoct  an 
intoxicating  drink  without  alcohol. 

References  are  made  in  the  evidence  to  the  fact  that  some 
medicines  contain  alcohol,  such  as  Perry  Davis's  painkiller. 
It  is  not  necessary  to  discuss  whether  such  medicines  could 
be  sold  without  a  license  or  not,  but  I  think  that  when  the 
statute  speaks  of  a  drinkable  liquid  it  does  not  necessarily 
mean  simply  a  fluid  that  can  be  swallowed  in  small  quan- 
tities as  a  medicine.  The  law  may  have  intended  only 
to  prevent  the  sale  of  a  liquid  that  can  be  drunk  as  a  bev- 
erage. But  if  the  Act  can  be  so  read  as  to  prohibit  the  sale 
of  alcoholic  preparations  disguised  as  medicines,  it  may 
happen  that  it  will  serve  a  very  good  purpose.  The  ques- 
tion, however,  docs  not  arise  in  this  case,  and  it. is  not  neces- 
sary or  proper  to  express  any  opinion  on  the  point. 

The  defendant  contends  that  if  intoxicating  alcoholic 
beverages  were  included  within  the  term  liquor  as  defined  in 
the  Act,  the  provisions  of  the  statute  prohibiting  the  sale 
within  specified  distances  of  churches  and  schools  or  within 
proclaimed  gold  districts  and  the  like  would  be  ultra  vires. 
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I  cannot  assent  to  that  proposition.  The  legislature  evi- 
dently intended  to  pass  a  law  to  prevent  the  sale  of  intoxicat- 
ing liquor  without  license.  They  knew  that  it  would  be 
difficult  to  say  what  proportion  of  alcohol  would  render  a 
liquid  intoxicating,  and  may  have  apprehended  that  a  per- 
mission to  sell  any  alcoholic  beverages  at  all  would  be  likely 
to  be  abused  and  might  open  the  door  for  the  sale  of  in- 
toxicating liquor.  If  with  these  views  they  determined  to 
prohibit  within  defined  areas  the  sale  of  any  liquid  contain- 
ing any  alcohol  at  all,  I  think  the  power  to  pass  such  a  law 
comes  clearly  within  the  legislative  authority  of  the  pro- 
vincial legislature  as  defined  by  all  the  later  cases  on  the 
subject. 

The  conviction  is  in  a  form  which  I  think  is  warranted 
by  the  statute,  and  was  properly  affirmed  by  the  learned 
County  Court  Judge. 

Graham,  E.J.,  concurred. 

Longley,  J.,  read  an  opinion  reaching  the  same  result. 


NOVA  SCOTIA. 

Full  Court.  April  13th,  1907. 

AMERICAN  HOTEL  AND  SUPPLY  COMPANY  v. 

FAIRBANKS. 

Company  —  ExtrarProvindal  Company  —  Failure  to  File 
Statement — Contract — Illegality — Penalty. 

Appeal  by  plaintiffs  from  the  judgment  of  Weatherbe, 
C.J.,  reported  2  E.  L.  R.  345,  argued  on  the  19th  March, 
1907,  before  Graham,  E.J.,  Russell,  and  Longley,  JJ. 

W.  B.  A.  Ritchie,  K.C.,  for  appellants. 
H.  Mellish,  K.C.,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  Russell, 
J. : — The  question  in  this  case  is  whether  a  company  not  in- 
corporated by  or  under  the  authority  of  an  Act  of  the  Legia- 
lature  of  Nova  Scotia,  and  carrying  on  a  business  having 
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gain  for  its  object,  can  recover  damages  for  the  breach  of 
a  contract  made  in  the  course  of  its  business,  the  defence 
being  that  it  failed  to  comply  with  the  provisions  of  the 
statute  requiring  it  to  transmit  to  the  Provincial  Secretary 
the  statement  required  by  chapter  24  of  the  Acts  of  1904. 
In  simpler  terms,  the  question  is  whether  the  statute  re- 
ferred to  merely  imposes  a  penalty  for  the  failure  to  trans- 
mit the  statement,  or  prohibits  the  company  from  contract- 
ing if  such  statement  is  not  transmitted.  Although  this 
statute  is  in  amendment  of  the  chapter  of  the  Revised  Stat- 
utes, 1900,  relating  to  the  subject,  I  see  no  reason  for  sup- 
posing that  the  legislature  had  any  different  policy  with 
reference  to  the  validity  or  otherwise  of  such  contracts 
when  the  amending  Act  was  passed  from  that  which  gov- 
erned it  in  1900,  when  the  statutes  were  revised.  In  the 
Revised  Statutes  there  is  nothing  to  indicate  that  the  legis- 
lation under  discussion  had  anything  to  do  with  the  security 
or  collection  of  revenue.  It  must  have  been  passed  for  the 
promotion  of  some  object  of  public  policy,  and  this  consid- 
eration, if  it  were  the  only  criterion,  would  under  the  au- 
thorities that  are  too  well  known  to  require  citation  tend 
towards  the  result  of  rendering  the  contract  void. 

But  I  think  that  the  distinction  made  by  Alderson,  B., 
in  Smith  v.  Mawhood,  14  M.  &  W.  452,  which  Mr.  Benja* 
min  considered  as  sound  as  it  was  acute,  enables  us  not- 
withstanding what  has  been  said  to  hold  that  the  contract 
here  sued  on  was  not  rendered  invalid  by  the  failure  of 
the  plaintiff  company  to  comply  with  the  statute.  The  pen- 
alty is  imposed  for  "  carrying  on  the  trade,"  not,  as  in 
Smith  v.  Mawhood,  in  a  house  in  which  certain  requirements 
were  not  complied  with,  but  without  having  first  transmitted 
the  required  statement  to  the  Provincial  Secretary,  "  and 
there  is  no  addition  to  the  criminality  "  of  the  plaintiff  "  if 
he  makes  fifty  contracts  "  for  the  sales  of  machines  such 
as  were  furnished  to  the  defendant  in  this  case.  The  third 
sub-section  of  the  section  provides  that  "  every  agent,  travel- 
ler or  salesman  of  such  company  who  with  notice  of  such 
default  transacts  within  Nova  Scotia  any  business  whatever 
for  such  company,  shall  for  each  day  on  which  he  so  trans- 
acts such  business  be  liable  to  a  penalty  of  ten  dollars."  This 
looks  very  much  as  if  the  legislature  meant  to  prohibit  the 
making  of  contracts  under  the  circumstances  indicated,  but 
Baron  Alderson's  distinction  is  applicable  notwithstanding 
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the  recurrence  of  the  penalty  which  according  to  Anson  is 
one  of  the  indications  that  the  contract  is  prohibited  and 
therefore  invalid.  The  penalty  is  ten  dollars  for  every  day 
that  the  agent  transacts  business  with  notice  that  his  com- 
pany has  failed  to  comply  with  the  statute.  But  the  pen- 
alty is  not  for  every  offence,  as  in  Cape  v.  Rowlands,  2  M.  & 
W.  149,  Crandall  v.  Dawson,  4  C.  B.  376,  and  Bensley  v. 
Brignold,  5  B.  &  Aid.  335.  On  the  contrary,  as  in  Smith 
v.  Mawhood,  it  would  make  no  difference  in  the  criminality 
or  the  punishment  of  the  agent  whether  on  any  particular 
day  he  sold  one  machine  or  fifty. 

I  think  furthermore  that  there  is  a  great  deal  in  the 
argument  drawn  by  Mr.  Ritchie  from  the  provision  in  the 
fourth  sub-section  that  the  Governor-in-Council  may  after 
the  statement  has  been  received  from  the  company  relieve 
in  whole  or  in  part  any  company  from  any  penalty  incurred 
by  reason  of  default  in  transmitting  the  statement.  It 
could  not  have  been  intended  to  relieve  the  company  wholly 
from  the  penalty  incurred  and  yet  prevent  it  from  recovery 
on  its  contracts.  But  there  is  no  provision  for  validating 
the  contracts,  and  there  could  not  well  be  such  a  provision 
if  they  were  in  the  first  instance  invalid  because  of  an  im- 
plied statutory  prohibition,  and  I  infer  that  they  were  never 
meant  to  be  invalid. 

Mr.  Mellish  had  argued  that  this  provision  in  relation  to 
relief  from  the  penalty,  relates  only  to  the  statement  to  1>e 
furnished  on  the  1st  of  January  on  each  and  every  year,  and 
not  to  the  statement  to  be  transmitted  before  beginning 
business.  Probably  this  construction  is  correct,  but  the 
same  consequences  follow  from  the  failure  to  furnish  this 
January  statement  that  follow  from  the  failure  to  transmit 
the  other.  If  either  default  renders  the  contract  void,  the 
other  must  have  the  same  effect. 

I  think  for  these  reasons  that  the  contract  was  valid, 
that  the  appeal  must  be  allowed,  and  that  as  no  contention 
was  made  that  the  case  was  not  a  proper  one  for  an  injunc- 
tion, the  plaintiffs  must  have  the  relief  claimed. 
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NOVA  SCOTIA. 

Full  Court.  April  13th,  1907. 

CEOSS  v.  LEGAG. 

Fences — Division  Fence — Construction  by  Fence   Viewer — 
Recovery  of  Cost — Height  of  Fence. 

Action  by  plaintiff,  a  fence  viewer,  against  defendants 
for  double  the  expense  of  making  the  defendant's  proportion 
of  fence  between  defendants'  field  and  the  improved  field  of 
Annie  Hartman.  The  action  was  tried  before  Forbes,  Co.J., 
who  gave  judgment  in  plaintiff's  favour  against  the  defen- 
dant William  Legag,  and  against  him  as  regards  the  defen- 
dant Reginald  Legag.  The  defendant  William  Legag  ap- 
pealed, and  the  appeal  was  argued  on  the  13th  of  March, 
1907,  before  Graham,  E.J.,  Russell,  and  Longley,  JJ. 

J.  A.  McLean,  K.C.,  for  appellant. 
S.  A.  Chesley,  for  respondent. 

Graham,  E.J. : — Under  R.  S.  1900  c.  93,  s.  6,  the  defen- 
dant having  failed  to  maintain  his  portion  of  a  division 
fence,  the  plaintiff,  a  fence  viewer,  constructed  the  fence 
and  now  sues  the  defendants  for  double  the  expense  there- 
of. The  only  defence  suggested  is  that  the  fence  con- 
structed by  the  plaintiff  was  not  at  least  four  and  a  half 
feet  high,  that  being  the  height  required  by  s.  3.  That 
section  provides :  "  Such  fences,"  i.e.,  "  all  fences  of  en- 
closed lands,  shall  be  at  least  four  feet  and  a  half  high, 
except  stone  walls/'  etc. 

I  think  that  this  provision  is  not  merely  directory,  but 
that  there  are  other  provisions  which  impose  a  sanction  if 
certain  fences  are  not  of  that  height.  And  one  of  those 
fences  is  a  division  fence  which  this  was. 

But  whether  there  is  a  sanction  or  not,  there  is  the  statu- 
tory provision  applicable  at  least  to  division  fences,  and 
when  the  fence  viewer  is  building  it  at  the  expense  of  the 
person  whose  duty  it  is  to  construct  it,  he  ought  to  make 
it  of  the  required  height.  It  must  be,  I  think,  what  is  called 
&  lawful  fence. 
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I  disagree  with  the  learned  Judge  appealed  from,  and 
think  that  s.  3  has  no  application,  much  less  that  it  makes 
the  fence  viewer  the  judge  of  the. height  of  a  pale  fence 
which  he  erects  under  the  statute,  whether  it  is  that  height 
or  not.  He  is  to  decide  (subject  to  an  appeal  to  the  coun- 
cil) whether  a  fence  may  be  dispensed  with  because  a  river, 
creek,  bay,  harbour  or  inlet  of  the  sea  is  sufficiently  deep 
or  inaccessible  to  prevent  the  passing  of  animals  and  there- 
fore a  "  lawful  f ence." 

Neither  do  I  agree  with  him  (in  weighing  the  testimony) 
that  the  plaintiff  had  not  an  interest  in  the  result  of  the 
action.  But  I  really  think  that  he  did  weigh  the  testimony 
and  believed  the  plaintiff. 

The  plaintiff  states  that  in  some  places  the  fence  "  was 
four  and  one-half  feet  high  and  in  others  more,  on  account 
of  the  unevenness  of  the  land.  None  of  it  under  four  and 
one-half  feet  high  on  the  whole. 

The  defendant  and  his  witness  measured  the  fence 
some  tune  after  it  was  constructed  when  it  may  have  settled. 
And  it  is  difficult  to  put  confidence  in  their  measurement. 
His  obstinacy  about  constructing  it  gives  one  an  unfavour- 
able view  of  his  judgment  when  it  was  constructed  at  his 
expense.  It  is  something  that  the  plaintiff  was  an  official 
acting  in  the  course  of  his  official  duty.  I  think  that  the 
judgment  of  the  trial  Judge,  who  says,  "  I  find  that  the 
fence  was  built  to  the  proper  height  as  required  by  the 
statute/'  should  not  be  disturbed. 

The  appeal  will  be  dismissed  and  with  costs. 

Longley,  J.,  concurred. 

Russell,  J.,  read  an  opinion  reaching  the  same  con- 
clusion. 


NOVA  SCOTIA. 

Full  Court.  April  13th,  1907. 

BENT  v.  MORINE. 

Appeal — Question  of  Fact — Conflicting  Evidence 

Appeal  by  plaintiff  from  the  judgment  of  Weatherbe, 
C.J.,  argued  on  8th  April,  1907,  before  Graham.  E.J.,  Rus- 
sell, and  Longley.  JJ. 
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W.  F.  O'Connor,  for  appellant. 
H.  Mellish,  K.C.,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  Longley, 
J.: — The  appeal  in  this  case  is  taken  from  the  findings  of 
fact  of  the  learned  Chief  Justice.  The  evidence  being,  as 
lie  thought,  unsatisfactory  and  contradictory,  he  dismissed 
the  action.  This  Court  may  of  course  review  findings  of 
fact,  but  it  will  only  do  so  when  the  facts  are  clear.  In  this 
ease  neither  of  the  parties  appears  to  advantage,  and  are  in 
direct  conflict.  It  was  argued  by  the  learned  counsel  for  the 
plaintiff  appellant,  .that  there  was  corroborative  evidence  in 
support  of  plaintiff's  story.  Analyzed  carefully  it  is  really 
not  corroborative  nor  entitled  to  any  special  weight.  I 
think  therefore  that  the  facts  submitted  to  us  are  not  suffi- 
cient to  justify  a  reversal  of  the  findings  of  the  trial  Judge, 
and  the  appeal  should  therefore  be  dismissed  with  costs. 
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Full  Court.  April  13th,  1907. 

NAAS  v.  E1SENHAUER. 

Cattle — Highway — Vicious  Oxen — Scienter. 

Appeal  by  defendant  from  the  judgment  of  Forbes,Co.J., 
in  favour  of  plaintiff  in  an  action  claiming  damages  for  in- 
juries to  plaintiff's  cattle  by  two  vicious  steers  owned  by  de- 
fendant, which  were  permitted  to  be  at  large  upon  the 
public  highway,  argued  on  the  12th  March,  1907,  before 
Graham,  E.J.,  Russell,  and  Longley,  J  J. 

J.  A.  McLean,  K.C.,  for  appellant. 

D.  F.  Matheson,  and  W.  F.  O'Connor,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  Russell, 
J.: — I  think  this  case  is  on  all  fours  with  the  case  of  Cox 
v.  Burbidge,  13  C.  B.  X.  S.  430,  and  must  be  governed  by 
the  decision  in  that  case.  The  plaintiff's  witness  Wallace 
MacKay  proves  that  defendant's  cattle  and   those  of  the 

Vol.  hi.  e.l.r.  no.  3—8 
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plaintiff  "were  hooking  each  other  inside  on  the  plaintiff's 
land,  and  mixed  all  up,  and  they  all  came  through  the 
gate  to  the  highway  in  a  bunch  and  then  they  separated/' 
It  was  immediately  after  this  and  outside  of  the  plaintiff's 
property  that  "  two  of  the  defendant's  oxen  rushed  one  of 
the  plaintiff's  oxen  up  against  the  woodpile  "  which  was  out- 
side of  plaintiff's  land  and  upon  the  highway,  "  and  his  horn 
was  broken  off  and  he  got  ripped."  There  is  no  claim  for 
damages  for  the  trespass  upon  the  land.  The  claim  is  for 
the  damage  done  to  the  plaintiffs  ox  upon  the  highway  by 
defendant's  oxen,  which  it  may  be  conceded  were  upon  the 
highway  in  violation  of  the  by-law  of  the  municipality. 
There  is  no  proof  that  the  defendant  knew  the  animals 
were  vicious,  and  there  is  no  evidence  to  show  how  they 
came  upon  the  highway.  In  Cox  v.  Burbidge,  all  the  ele- 
ments were  present  which  are  proved  in  this  case,  and  it 
was  held  that  without  proof  of  scienter  the  defendant 
could  not  be  held  liable  because  of  his  horse  having  kicked 
the  plaintiff,  a  child  who  was  playing  on  the  highway.  The 
case  was  decided  on  the  assumption  that  the  child  was  law- 
fully upon  the  highway,  and  that  the  horse  was  not  lawfully 
there.  Erie,  C.J.,  said:  "As  between  the  owner  of  the 
horse  and  the  owner  of  the  soil  of  the  highway  or  of  the 
herbage  growing  thereon,  we  may  assume  that  the  horse 
was  trespassing."  In  this  respect  the  present  case  is 
stronger  for  the  defendant  than  the  case  cited,  because  it 
must  be  taken  that  the  soil  of  the  highway  in  the  present 
case  was  not  in  the  plaintiff.  He  proceeds :  "  If  the  horse 
had  done  any  damage  to  the  soil,  the  owner  of  the  soil 
might  have  had  a  right  of  action  against  his  owner.  So  it 
may  be  assumed,  that  if  the  place  in  question  were  a  public 
highway,  the  owner  of  the  horse  might  have  been  liable  to 
be  proceeded  against  under  the  Highway  Act.  But  in  con- 
sidering the  claim  of  the  plaintiff  against  the  defendant  for 
the  injury  sustained  from  the  kick,  the  question  whether  the 
horse  was  a  trespasser  as  against  the  owner  of  the  soil,  or 
whether  the  owner  was  amenable  under  the  Highway  Act, 
has  nothing  to  do  with  the  case  of  the  plaintiff."  This 
reasoning  I  think  disposes  of  the  only  ground  upon  which 
the  plaintiff  attempts  in  this  case  to  meet  the  defence  of  want 
of  scienter,  that  is,  that  the  horse  was  on  the  road  in  con- 
travention of  the  municipal  by-law.  The  case  of  Cox  v. 
Burbidge  is  not  overruled  by  the  case  of  Lee  v.  Riley,  18 
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C.  B.  N.  S.  722.  It  is  cited  in  that  case  and  distinguished, 
and  both  cases  are  cited  as  authoritative  in  Pollock  on  Torts, 
p.  479. 

Being  unable  to  see  any  difference  in  principle  between 
this  case  and  the  case  of  Cox  v.  Burbidge,  we  must  hold 
that  the  defendant  was  not  liable  for  the  act  of  his  oxen 
without  proof  of  scienter,  and  that  the  appeal  must  be  al- 
lowed and  plaintiff's  action  dismissed. 


NOVA  SCOTIA. 

Full  Court.  April  13th,  1907. 

THOMPSON  v.  CORBIN. 

Sale  of  Goods — Machinery — Breach  of  Warranty — Damages 
— Loss  of  Profits  —  Wages  Paid  while  Waiting  for  De- 
livery. 

Appeal  by  plaintiff  from  the  judgment  of  Townshend, 
J.,  reported  2  E.  L.  K.  84,  argued  on  the  24th  of  January, 
1907,  before  Graham,  E.J.,  Russell,  and  Longley,  JJ. 

T.  R.  Robertson,  for  appellant. 
W.  F.  O'Connor,  for  respondent. 

Russell,  J.: — The  plaintiffs  sold  an  engine  and  boiler 
to  the  defendant  for  immediate  use  at  Grover's  Siding,  a  few 
miles  above  Beaver  Bank,  where  the  defendant  had  or  at  the 
time  of  the  contract  was  about  to  have  a  gang  of  men  em- 
ployed to  saw  lumber  into  laths.  The  learned  Judge  has 
found,  on  competent  and  sufficient  evidence,  that  the  engine 
and  boiler  were  sold  with  what  the  parties  call  a  guarantee 
that  it  should  be  complete  and  in  running  order,  which  un- 
dertaking was  not  fulfilled,  the  machinery  being  seriously 
out  of  repair.  He  has  also  found  that  the  plaintiffs  under- 
took to  make  the  repairs,  and  I  think  the  evidence  justifies 
the  finding  that  the  defendant  was  not  under  the  circum- 
stances bound  to  procure  another  engine  and  boiler  which 
there  is  no  very  clear  evidence  that  he  could  have  hired,  and 
which  he  certainly  was  not,  under  the  proved  facts  of  this 
case,  bound  to  buy.     The  defendant  did  hire  another  engine, 
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but  it  was  not  satisfactory  and  could  not  be  made  to  work. 
The  consequence  was  that  defendant  had  his  men  for  the 
most  part  idle  from  November  16th  to  January  16th,  al- 
though the  learned  Judge  has  found,  and  I  tnink  on  evidence 
which  does  not  open  any  fair  ground  for  reversing  his  find- 
ing, that  the  defendant  did  all  that  he  reasonably  could  to 
find  work  for  his  men  during  this  period,  and  waB  justified 
in  not  discharging  them,  because  of  the  fair  expectation  that 
the  machinery  would,  at  an  early  date,  be  repaired,  and  for 
the  further  reason  that  if  they  were  discharged  it  would  be 
difficult  to  secure  a  gang  of  men  when  their  services  would 
be  required  and  could  be  advantageously  used. 

I  see  no  reason  under  the  evidence  for  being  dissatisfied 
with  any  of  these  findings  on  which  the  learned  Judge  has 
based  his  judgment  in  favour  of  the  defendant  on  his  counter- 
claim for  damages,  and  it  is  possible  that  if  the  learned  Judge 
had  been  a  little  more  explicit  in  his  statement  of  the  princi- 
ples on  which  he  has  assessed  the  damages,  it  would  be  un- 
necessary to  add  anything  to  what  he  has  said  on  that  point 
of  the  case.     In  the  form  in  which  he  has  presented  his  find- 
ing on  the  question  of  damages  it  is  certainly  open  to  the 
criticism  that  they  appear  to  have  been  assessed  twice.     He 
says,  after  referring  to  the  case  of  Bruhm  v.  Ford,  33  N.  S. 
R.  323,  "  I  think  defendant  is  entitled  to  recover  damages  for 
the  loss  of  the  use  of  the  mill,  which  under  the  evidence  I 
assess  at  $150;"  and  the  learned  Judge  then  proceeds  to  dis- 
cuss the  question  whether  the  defendant  is  entitled  to  other 
damages  arising  out  of  the  special  circumstances  of  the  case, 
and  concludes  by  making  an  assessment  amounting  in  all, 
inclusive  of  the  sum  already  mentioned,  to  $427.11,  for  which 
he  gives  judgment.     Now  it  seems  clear  to  me  that  if  $150 
is  a  correct  assessment  of  the  damages  for  the  "  loss  of  the 
use  of  the  mill "  there  cannot  possibly  be  any  other  damages 
awarded.     All  that  the  defendant  would  have  had  if  the  plain- 
tiffs had  performed  their  contract  would  have  been  the  ma- 
chinery and  the  use  of  the  machinery.     He  has  the  engine 
and  boiler  and  all  that  he  has  lost  by  reason  of  the  plaintiffs' 
default  is  the  use  of  them  for  two  months.     It  is  possible  from 
the  context  in  which  this  estimate  is  placed  that  the  learned 
Judge  meant  to  assess  this  $150  on  the  footing  that  the  de- 
fendant could  have  hired  another  engine  and  boiler  at  $75 
a  month  for  the  two  months  that  his  men  were  idle.    If  he 
could  have  and  should  have  done  so,  this  amount  must  be  the 
full  amount  of  the  damages  to  be  awarded.     If  on  the  other 


THOMPSON  v.  CORBIN.  113 

hand  the  learned  Judge  meant  the  $150  to  be  an  estimate  of 
the  profits  that  would  have  been  derived  from  the  use  of  the 
machinery,  he  would  be  justified  in  adding  the  outlay  required 
to  produce  these  profits  because  that  would  have  had  to  come 
back  before  there  could  be  the  surplus  which  would  constitute 
the  profits.  It  is  in  this  respect  that  I  find  the  judgment 
to  be  a  little  obscure,  and  to  necessitate  an  inquiry  ab  initio 
as  to  the  estimate  of  damages  that  should  be  made.  I  think 
the  learned  Judge  is  right  in  saying  that  the  plaintiffs  must 
have  known  the  purpose  for  which  the  machinery  was  to  be 
used.  There  is  no  proof  that  they  knew  of  the  special  con- 
tracts which  the  defendant  had  undertaken  to  execute,  and 
therefore  they  cannot  be  charged  with  the  damages  that  may 
have  become  payable  by  the 'defendant  for  the  delay  in  the 
execution  of  those  contracts,  and  no  losses  appear  to  have 
been  made  on  those  contracts  apart  from  the  possible  claims 
for  damages.  But  I  think  it  is  fairly  to  be  inferred  from  the 
evidence  that  plaintiffs  knew  enough  about  the  business  to 
know  that  men  would  be  hired  who  would  have  to  be  kept  on 
hand  awaiting  the  repair  of  the  machinery,  and  that  profits 
would  be  lost  because  of  the  inability  of  the  defendant  to  saw 
logs  without  power.  I  have  already  said  that  there  is  no 
clear  evidence  that  the  defendant  could  have  mitigated  the 
loss  by  hiring  another  engine,  but  even  if  there  had  been 
proof  that  this  expedient  was  feasible,  I  think  the  defendant 
would  have  been  justified  in  not  having  recourse  to  it  by  the 
natural  expectation  and  the  actual  assurance  from  the  plain- 
tiffs that  the  repairs  would  be  effected  in  a  short  period.  The 
very  first  rule  stated  in  Hadley  v.  Baxendale,  9  Exch.  353, 
and  which  in  fact  is  older  than  that  case,  having  been  pro- 
pounded in  Adler  v.  Keighley,  15  M.  &  \V.  117,  is  that  the 
amount  which  would  have  been  received  if  the  contract  had 
been  kept,  is  the  measure  of  damages  if  the  contract  is 
broken.  If  this  contract  had  been  kept  the  defendant  could 
beyond  any  reasonable  doubt  have  got  back  the  amount  laid 
out  in  wages  and  a  good  profit — owing  to  the  proved  fact  of 
a  continually  rising  market — upon  the  product  of  his  in- 
dustry. The  learned  trial  Judge  has  made  a  very  moderate 
statement  of  the  cash  outlays  and  the  $150  that  he  has  allowed 
for  the  loss  of  the  use  of  the  mill  if  it  had  been  allowed  for 
loss  of  profits  would  have  been  amply  sustained  by  the  evi- 
dence. The  plaintiff  says  that  the  capacity  of  the  mill  was 
twenty-five  or  thirty  thousand  a  day.  The  average  price  was 
$2.50,  and  the  cost  of  production  $1.25,  the  balance  being 
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profit    This  would  amount,  according  to  my  calculations,  to 
a  profit  of  over  $30  a  day,  assuming  that  the  defendant  had 
material  sufficient  to  realize  it.    If  these  figures  are  correct 
he  has  reason  to  be  amazed  at  his  own  moderation.     They 
would  have  to  be  subjected  to  a  discount  of  a  thousand  per 
cent,  to  reduce  them  to  the  figure  that  the  Judge  has  al- 
lowed; as  that  is  an  arithmetical  impossibility,  let  us  say  that 
the  profits  thus  figured  out  would  have  to  be  divided  by  ten  to 
reduce  them  to  the  $150  which  has  been  allowed  for  the  two 
months.     I  think  this  is  a  moderate  estimate  of  the  profits 
under  any  possible  view  of  the  case,  and  I  do  not  see  why  the 
profits  should  not  be  the  measure  of  damages  under  the  cir- 
cumstances of  this  case.     "  Where  on  the  sale  of  a  chattel  the 
buyer  intends  it  for  a  special  purpose,  but  the  seller  supposes 
it  is  for  another  and  more  obvious  purpose,  the  buyer  can 
recover  as  damages  for  the  non-delivery  according  to  the 
contract  the  loss  of  profits  which  might  have  been  made  from 
the  purpose  supposed  by  the  seller,  provided  the  buyer  has 
actually  sustained  damages  to  that  or  a  greater  extent :" 
Cory  v.  Thames  Ironworks,  L.  R.  3  Q.  B.  181.     Here  the 
buyer  and  seller  both  knew  the  purpose  for  which  the  machine 
was  wanted,  and  it  was  or  must  be  taken  to  have  been  in  the 
contemplation  of  both  that  profits  would  be  lost  if  the  ma- 
chine would  not  work.     Neither  is  there  any  difference  in 
principle  that  I  can  see  between  this  case  and  the  case  of 
Hydraulic  Engineering  Co.  v.  McHaffie,  4  Q.  B.  D.   670, 
where  the  profits  lost  were  the  measure  of  the  damages. 
Singularly  enough  the  first  mentioned  of  these  two  cases  is 
the  authority  upon  which  the  case  cited  by  my  learned  brother 
Graham  professes  to  be  founded,  which  is  relied  upon  as  au- 
thority for  the  proposition  that  profits  cannot  be  taken  as  the" 
measure  of  damages.     In  one  of  the  two  American  cases  cited 
for  this  proposition,  Howard  v.  Stillwell,  etc.,  Manufacturing 
Co.,  139  U.  S.  199,  while  the  general  rule  is  stated  that  anti- 
cipated profits  prevented  by  the  breach  of  the  contract  are 
not  recoverable  as  damages  for  such  breach,  an  exception  is 
also  stated  to  the  effect  that  where  such  profits  which  would 
have  been  realized  had  the  contract  been  performed,  and 
which  would  have  been  prevented  by  its  breach,  are  not  open 
to  the  objection  of  uncertainty  or  remoteness,  or  where  from 
the  express  or  implied  terms  of  the  contract  itself  or  the 
special  circumstances  under  which  it  was  made,  it  may  be 
reasonably  presumed  that  they  were  within  the  intent  and 
mutual  understanding  of  both  parties  at  the  time  it  was  ei*» 
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tered  into,  and  they  are  so  recoverable.  In  the  other  Ameri- 
can case  of  Coweta  Falls  Manufacturing  Co.  v.  Rogers,  65 
Am.  Dec.  602,  the  headnote  is  to  the  effect  that  prospective 
profits  that  are  too  remote  or  uncertain  are  ndt  to  be  ad- 
mitted as  an  element  of  damages  for  the  breach  of  a  con- 
tract, plainly  implying  that  if  they  are  not  too  remote  or 
uncertain  they  may  be  the  proper  measure  of  damages. 

Graham,  E. J.,  read  an  opinion  allowing  the  appeal  with 
costs  and  reducing  the  damages  to  the  sum  of  $150. 

Longley,  J.,  concurred  with  Bussell  J. 


NOVA  SCOTIA. 

Pull  Court.  April  13th,  1907. 

CONRAD  v.  SIMPSON. 

Arrest  —  Judgment  Debtor  —  Unauthorized  Release  not  a 

Satisfaction  of  the  Judgment 

Appeal  by  defendant  from  the  judgment  of  Longley,  J., 
reported  2  EL  L.  R.  53,  argued  on  the  12th  of  March,  1907, 
before  Graham,  E.J.,  Meagher,  and  Russell,  JJ. 

J.  A.  McLean,  K.C.,  for  appellant. 
V.  J.  Paton,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Graham,  E.J. : — The  plaintiff  brings  this  action  upon  a 
judgment.  The  defence  is  that  the  defendant  was  arrested 
under  an  execution  issued  upon  the  judgment  after  an  order 
made  under  the  Collection  Act,  and  that  he  was  discharged 
from  the  gaol,  possibly  by  the  sheriff,  after  an  imprisonment 
of  three  days.  It  is  proved  that  this  discharge  was  not  au- 
thorized by  the  plaintiff  or  his  solicitors ;  and  the  question  is 
whether  the  discharge  by  the  sheriff  constituted  a  release  of 
the  judgment  debt. 

It  is  quite  clear,  I  think,  that  the  discharge  of  a  debtor 
unauthorized  by  the  party  does  not  constitute  a  satisfaction 
of  the  judgment. 
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The  case  cited  by  the  learned  Judge  appealed  from  has 
not  been  successfully  questioned:  Bassett  v.  Salter,  2  Mod. 
136. 

In  Jaques  v.  Wattey,  1  Tenn.  R.  557,  Ashurst,  J.,  said: 
"  I  know  of  only  one  case  where  a  debtor  in  execution  who 
obtains  his  liberty  may  afterwards  be  taken  for  the  same  debt, 
and  that  is  where  he  has  escaped,  but  the  reason  of  that  is 
because  he  was  not  legally  out  of  custody.  But  where  a  pris- 
oner obtains  his  discharge  with  the  consent  of  the  party  who 
put  him  in  execution,  he  cannot  be  retaken/* 

If  it  is  not  established  by  common  law  that  such  an  escape 
does  not  constitute  a  release  of  the  debt  there  is  a  statute  to 
that  effect-.  I  refer  to  8  &  9  Wm.  III.  c.  27,  s.  7.  If  the 
position  of  the  Court  of  Massachusetts  is  correct  that  this 
statute  became  part  of  the  law,  and  I  think  it  is,  then  I  have 
no  doubt  it  is  in  force  here :  Appleby  v.  Clark,  10  Mass.  59 ; 
Coburn  v.  Palmer,  10  Cush,  274;  Freeman  on  Judgments, 
476.  The  decision  in  Xational  Insurance  Company  v.  Best, 
2  H.  &  N".  605,  is  possibly  founded  on  a  provision  of  the 
Common  Law  Procedure  Act,  also  in  force  here  as  Order  40, 
Rule  42,  of  the  Nova  Scotia  Judicature  Act,  to  the  effect  that 
the  unauthorized  discharge  of  a  defendant  by  the  plaintiff's 
solicitor  does  not  constitute  a  release  of  the  debt. 

In  my  opinion  the  appeal  should  be  dismissed  and  with 
costs. 


NEW  BRUNSWICK. 

Full  Court.  April  19th.  1907. 

FURLOTTE  v.  LAPOINT. 

Ejectment — Equitable  Defence — Application   to   Sign   Sum- 
mary Judgment — Infant — Action-  by  Guardians. 

Application  made  to  McLeod,  J.,  at  Chambers  for  an 
order,  under  ss.  296  and  297  of  the  Supreme  Court  Act  (c. 
Ill,  C.  S.  1903),  to  sign  final  judgment  in  ejectment,  re- 
ferred by  him  to  the  Full  Court,  and  argued  on  February 
15th,  1907,  before  Tuck,  C.J.,  Hanington,  Landry,  Bar- 
ker, and  McLeod,  JJ. 

W.  B.  Wallace.  K.C.,  for  plaintiffs. 
J.  P.  Bvme,  for  defendant. 
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The  judgment  of  the  Court  was  delivered  by 

Tuck,  C.J. : — In  this  action  of  ejectment  an  application 
was  made,  on  behalf  of  the  plaintiffs,  to  Mr.  Justice  McLeod, 
to  sign  final  judgment,  notwithstanding  the  defendant's 
equitable  plea,  and  Mr.  Justice  McLeod  referred  the  appli- 
cation to  this  Court. 

This  application  is  made  under  ss.  296  and  297,  c.  Ill, 
Supreme  Court  Act.  A  summons  was  granted  calling  upon 
the  defendant  to  shew  cause  why  the  plaintiffs  should  not  be 
at  liberty  to  sign  final  judgment  for  the  possession  of  the 
land  in  the  writ  of  ejectment  mentioned  and  costs. 

The  land,  the  possession  of  which  the  plaintiffs  in  this  ac- 
tion seek  to  recover,  is  situate  in  the  parish  of  Durham,  in 
the  county  of  Restigouche,  and  is  bounded  on  the  south  or 
rear  by  lands  owned  by  John  J.  Furlotte,  on  the  west  by  lancls 
owned  by  Fred.  Furlotte,  on  the  north  or  front  by  the  Inter- 
colonial Railway,  on  the  east  by  lands  owned  by  William  R. 
McMillan,  Charles  Dailey.  and  Marcil  Levesque,  and  con- 
tains sixty  acres,  more  or  less. 

In  their  notice  the  plaintiffs  by  their  attorney  say  that 
the  following  is  the  nature  of  the  title  intended  to  be  set  up 
by  the  plaintiffs  in  this  cause :  (1)  "  That  Samuel  Furlotte, 
senior,  now  deceased,  was  in  his  lifetime  seised  in  fee  and  in 
possession  of  the  land  and  premises  described  in  the  writ  in 
this  cause;  (2)  that  the  said  Annie  Furlotte  was  the  wfFc  oF 
the  said  Samuel  Furlotte,  senior;  (3)  that  the  said  Samuel 
Furlotte,  senior,  and  Annie  his  wife,  by  deed  bearing  date 
the  7th  day  of  May,  1903,  in  consideration  of  the  nominal 
sum  of  one  dollar,  and  the  conditions  therein  named,  con- 
veyed said  lands  and  premises  to  his  sons  Alphonse  Furlotte 
and  Arthur  Furlotte,  the  infants  named  in  the  said  writ; 
(4)  that  said  plaintiff  Annie  Furlotte  has  not  remarried,  ancT 
one  of  the  conditions  of  the  said  deed  K  that  she  shall  have  a 
home  on  the  said  lands  and  premises  while  she  remains  a 
widow;  (5)  that  after  the  decease  of  the  said  Samuel  Fur- 
lotte, senior,  and  on  or  about  the  24th  day  of  September, 
1906,  the  said  plaintiffs  were  appointed  guardians  of  the  per- 
sons and  estate  of  the  said  infants  by  the  Judge  of  Probate 
for  Restigouche  county. 

Before  action  brought  the  plaintiffs  demanded  possession 
of  the  premises  in  question. 

The  following  is  the  notice  of  defence :  "  Take  notice 
that  besides  denying  the  title  of  Annie  Furlotte  and  Samuel 
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Furlotte,  senior,  as  guardians  of  the  persons  and  estates  of 
Alphonse  Furlotte  and  Arthur  Furlotte,  the  following  is  the 
nature  and  title  intended  to  be  set  up  by  the  defendant  in 
this  cause :  For  a  defence  on  equitable  grounds :  That  the 
title  of  the  lands  and  premises  mentioned  in  the  writ  is  in 
Alphonse  Furlotte  and  Arthur  Furlotte,  under  whom  the 
defendant  claims,  and  the  mode  in  which  such  claim  is  made, 
and  the  right  to  remain  in.  possession  of  said  lands,  with  said 
infants,  is  as  follows:  Samuel  Furlotte,  senior,  and  Annie 
Furlotte  his  wife,  the  father  and  mother  of  the  said  infants, 
did  on  the  7th  day  of  May,  1903,  convey  the  said  lands  and 
premises  by  deed  to  said  infants,  and  by  said  deed  the  said 
Samuel  Furlotte,  senior,  appointed  the  said  Samuel  Furlotte, 
junior,  a  son  by  a  former  wife,  deceased,  guardian  of  the  said 
lands  and  of  the  persons  of  the  said  infants  after  the  death 
of  the  said  Samuel  Furlotte,  senior. 

"That  after  the  death  of  the  said  Samuel  Furlotte,  senior, 
the  said  Samuel  Furlotte,  junior,  above  named  as  one  of  the 
plaintiffs,  for  a  time  looked  after  the  said  lands  and  premises, 
and  cared  for  and  found  and  provided  for  the  said  Annie 
Furlotte,  Alphonse  Furlotte,  and  Arthur  Furlotte,  and  until 
the  said  Samuel  Furlotte,  junior,  went  away  he  did  so,  but 
before  going  lie  gave  up  possession  of  said  lands  and  premises, 
with  the  consent  of  the  said  Annie  Furlotte  and  the  said  in- 
fants to  one  Isaac  Furlotte,  subject  to  the  condition  that  the 
said  Isaac  Furlotte  would  provide  a  home  for  the  said  Annie 
Furlotte  and  infants  and  act  as  guardian  for  said  infants. 
And  the  said  Isaac  Furlotte  did  provide  a  home  and  act  as 
guardian  for  said  infants,  up  to  the  time  of  his  death  on  the 
19th  day  of  December,  1904,  when  he  requested  the  said  de- 
fendant to  look  after  the  said  property  and  provide  a  home 
for  the  said  parties  and  act  as  guardian  for  said  infants. 
And  the  said  defendant,  with  the  consent  and  approval  of  the 
said  Annie  Furlotte,  Alphonse  Furlotte,  and  Arthur  Furlotte, 
who  were  then  over  fourteen  years  of  age,  agreed  to  take 
charge  of  the  said  property  and  look  after  the  same  and  pro- 
vide a  home  for  the  said  Annie  Furlotte  and  said  infants  un- 
til the  said  Alphonse  Furlotte  should  attain  the  age  of  twenty- 
one  years.  And  in  pursuance  of  said  agreement  the  said 
defendant  went  into  possession  of  said  lands,  and  for  the  use 
of  said  infants  continued  so  in  possession  up  to  the  time  of 
bringing  this  action.  And  the  said  Alphonse  Furlotte,  who 
is  now  of  the  age  of  eighteen  years,  and  the  said  Arthur  Fur- 
lotte, are  desirous  that  the  defendant  be  allowed  to  remain  on 
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said  lands,  with  said  infants,  until  Alphonse  Furlotte  attains 
the  age  of  twenty-one  years. 

"  That  the  said  Annie  Furlotte  has  always  refused  to  pro- 
vide a  home  for  said  infants  and  her  interests  are  adverse  to 
those  of  the  said  infants,  and  they  have  never,  nor  has  either 
of  them,  authorized  the  said  Samuel  Furlotte  and  Annie  Fur- 
lotte to  apply  for  or  on  their  behalf  for  letters  of  guardian- 
ship, and  the  same,  if  procured,  were  procured  without  the 
knowledge  or  consent  of  the  said  defendants  and  against  their 
wishes  and  consent. 

"  That  the  said  infants  are  now  and  were  at  the  time  of 
the  commencement  of  this  action  in  possession  of  the  said 
lands  and  premises  and  of  the  rents  and  profits  thereof." 

This  notice  of  defence  is  dated  the  10th  of  December, 
1906. 

On  the  3rd  of  January,  1907,  Annie  Furlotte  makes  an 
affidavit  that  the  defendant  is  in  possession  of  the  real  and 
personal  estate  of  her  deceased  husband;  that  she  is  admin- 
istratrix of  the  estate  of  her  husband  Samuel  Furlotte,  senior ; 
that  she  has  paid  the  debts  of  the  estate  to  the  amount  of 
$100;  and  that  her  husband  died  on  the  24th  of  September, 
1906. 

The  other  plaintiff,  Samuel  Furlotte,  junior,  also  makes 
an  affidavit  on  the  3rd  of  January,  1907,  in  which  he  states 
that,  having  occasion  to  go  to  the  United  States  for  a  time 
he  in  writing  appointed  Isaac  Furlotte  to  take  care  of  said 
property ;  that  while  he  was  absent  Isaac  Furlotte  died ;  that 
when  he  returned  he  found  defendant  in  possession  of  the 
Teal  estate  and  all  the  personal  property  of  the  deceased; 
that  he  demanded  possession,  which  was  refused ;  that  he  and 
Annie  Furlotte  on  the  24th  of  September,  1906,  were  ap- 
pointed guardians  of  the  persons  and  estate  of  the  said  in- 
fants; and  that  the  defendant  has  no  right  whatever  to  the 
title,  property,  or  possession,  of  the  lands  and  premises  before 
mentioned. 

Upon  the  pleadings  and  the  above  statement  of  facts, 
the  plaintiff  claims  that  they  are  entitled  to  have  summary 
judgment  and  I  incline  to  agree  with  them. 

The  defendant's  notice  of  defence  is  "  that  besides  deny- 
ing the  title  of  the  plaintiffs,  etc.,  he  defends  upon  equitable 
grounds.  He  does  not  assert  title  in  himself  or  some  other 
person  under  whom  he  claims;  nor  does  he  set  forth  the 
mode  in  which  such  title  is  claimed,  other  than  appear  by 
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his  equitable  defence.  He  has  failed  to  comply  with  s.  282, 
c.  Ill,  Supreme  Court  Act. 

If  all  that  is  set  forth  in  the  defendant's  equitable  de- 
fence is  true,  it  is  no  answer  in  equity  or  otherwise  to  the 
plaintiffs'  action.  The  defendant  is  simply  a  wrongdoer, 
and  holds  possession  of  the  property  in  question  without  any 
legal  or  equitable  title.  I  have  taken  the  pains  to  write  out 
in  full  all  that  the  defendant  has  to  say,  but  he  only  shews 
that  the  equity  is  against  him.  The  defence  speaks  for  it- 
self, and  it  is  not  necessarv  that  I  should  dissect  it. 

Mr.  Byrne,  counsel  for  the  defendant,  made  a  laboured 
and  learned  argument  as  to  the  right  of  the  plaintiffs,  as 
guardians  of  the  persons  and  estates  of  the  infants,  claim- 
ing that  they  were  not  duly  appointed  by  the  Judge  of  Pro- 
bate of  the  County  of  Restigouche.  But  as  they  were  in  fact 
appointed  guardians,  and  no  attempt  has  been  made  to  re- 
move them,  it  seems  to  me  that  1  have  a  right,  .and  it  is  my 
duty,  to  assume  that  they  were  properly  appointed. 

As  the  case  stands  now,  1  think  the  advice  of  this  Court 
to  the  learned  Judge  should  be  to  grant  the  application  to 
sign  final  judgment. 


QUEBEC. 

Court  of  King's  Bench.  April  23rd,  1907. 

> 

HETU  v.  D1XVILLE  BUTTER  AND  CHEESE  ASSO- 
CIATION. 

Malicious  Prosecution — False  Arrest — Reasonable  and  Pro- 
bable Cause — Comparison  of  English  and  French  Juris- 
prudence on  this  Subject. 

Blaxchet.  J.: — Appeal  from  the  judgment  of  the  Su- 
perior Court,  Saint  Francis,  Hutchinson,  J.,  dismissing  plain- 
tiffs action,  with  costs. — This  is  an  action  for  damages  be- 
cause the  respondents  had  the  appellant  arrested  for  attempts 
ing  to  set  fire  to  their  creamery  building.  He  was  committed 
for  trial  after  a  preliminary  examination  before  a  justice  of 
the  peace.  He  took  a  speedy  trial  before  the  district  magis- 
trate and  was  acquitted.  Hence  the  action  for  damages.  The 
proof  shows  these  facts.    The  appellant  owned  a  creamery  at 
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DixviHe  and  for  some  six  years  had  no  opposition.  At  length 
there  was  dissatisfaction  among  his  patrons,  and  the  respond- 
ents started  a  creamery.  On  the  morning  of  July  27th,  1905, 
when  respondents'  creamery  was  opened,  it  was  found  that 
an  attempt  had  been  made  to  burn  the  building.  Some  shav- 
ings, kindling  wood,  together  with  a  barrel,  pieces  of  boards, 
etc.,  had  been  brought  up  in  the  passageway  in  the  building. 
Kerosene  oil  had  been  put  on  the  pile  and  fire  applied.  The 
pile  was  blackened  and  some  of  the  shavings  burned,  but. 
presumably  owing  to  the  passage  being  nearly  air  tight,  the 
fames  went  out.  The  building  was  being  painted  at  the  time. 
The  window  sills  had  been  painted  towards  evening  the  day 
before,  red  in  color.  One  of  the  windows,  closed  the  night 
before,  was  found  opened  in  the  morning,  and  part  of  the 
paint  had  been  scraped  from  the  window  sill,  shewing  that  the 
person  who  set  the  fire  had  entered  at  this  window  and  rubbed 
the  paint  from  the  sill  in  so  doing.  It  was  known  that  appel- 
lant was  conversant  with  the  building,  because  he  had  just  a 
little  previous  gone  through  the  same  from  cellar  to  garret, 
at  a  time  when  a  young  man  named  Mille,  formerly  employed 
by  him,  was  alone  in  the  building.  Vice-President  Parker 
found  the  -appellant's  vest  and  pants  smeared  with  red  paint 
of  the  exact  shade  of  that  .used  upon  the  window  sills.  He 
sent  the  village  blacksmith,  Holmes,  over  to  the  appellant's 
and  he  also  saw  the  red  paint.  Fumes  of  kerosene  coming 
from  the  direction  of  the  creamery  had  been  smelled  by  a 
neighbour,  Mr.  T.  R.  Holmes,  at  about  midnignt  of  the  night 
of  the  attempted  arson.  The  president  and  vice-president  of 
respondents  consulted  with  the  local  justice  of  the  peace,  who 
advised  them  to  take  action.  They  decided,  however,  that  it 
would  be  better  to  take  the  advice  of  counsel,  and  President 
Gradv  came  to  Coaticook  and  laid  the  matter  before  their 
attorney,  and,  upon  his  advice,  made  a  complaint  against  the 
appellant,  who  was  arrested  and  brought  before  a  justice  of 
the  peace  at  Coaticook,  who,  after  a  preliminary  hearing, 
i>ound  him  over  to  take  his  trial  before  the  Court  of  King's 
bench. 

Appellant  says  that  the  facts  adduced  prove  malice  and 
want  of  probable  cau*e.  The  person  laving  an  information  is 
doing  a  public  duty.  There  is  no  difference  between  the  juris- 
prudence and  the  doctrines  of  France  and  England  on  this 
subject.  Our  Civil  Code  governs  the  case,  but,  as  will  be 
stated  bv  the  learned  Chief  Justice,  the  doctrine  laid  down 
by  Pothier  has  been  followed  in  both  England  and  France. 
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We  are  unable  to  arrive  at  a  conclusion  different  from,  that 
of  the  judgment  of  the  court  below.  Before  reading  the  evid- 
ence, one  is  struck  with  the  many  apparent  reasons  which 
seemed  to  indicate  the  appellant  to  be  the  guilty  party.  It  is 
true  that  certain  evidence  has  been  made  on  his  behalf  that 
no  one  saw  him  in,  near  or  about  the  building  on  the  night 
in  question,  but  it  is  proved  by  the  evidence  of  an  eye-witness 
who  saw  him  that  he  was  out  of  his  house  about  11.30  of  the 
night  of  the  fire.  Questioned  on  the  point,  he  admits  the 
fact,  and  asked  to  explain  his  reason  for  being  out  at  that 
time  of  night,  he  says  he  went  out  to  attend  to  his  horses. 
To  say  the  least,  it  was  not  a  very  convenient  hour  for  him 
to  do  work  of  that  kind,  and  such  an  explanation  cannot  lead 
us  to  any  other  conclusion  but  that  he  was  out  for  some  other 
purpose.  On  the  whole,  we  are  unanimously  of  opinion  to 
cotifirm  the  judgment  and  dismiss  the  appeal  with  costs. 

Tascileukau,  C.J.: — The  judgment  appealed  from  must 
be  maintained,  but  1  wish  to  say  a  few  words  on  a  point  of 
jurisprudence  which  has  been  raised  in  this  case.  In  cases 
of  this  nature,  two  opinions  have  been  expressed.  The  first, 
and  the  one  more  generally  followed  by  our  courts,  is  that 
the  civil  responsibility  arising  from  an  illegal  arrest  for  the 
damages  resulting  therefrom,  is  governed  by  English  law  and 
by  the  jurisprudence  of  the  English  courts;  the  other  opin- 
ion, which  seems  to  have  been  adopted  in  a  very  few  of  the 
reported  decisions  of  our  courts,  is  to  the  effect  that  the 
responsibility  is  governed  by  the  provisions  of  article  1053 
C.C.  and  by  the  principles  of  the  French  law.  In  England, 
the  private  complainant  is  the  cause  of  the  bringing  into 
action  of  the  criminal  law.  Consequently,  the  aggrieved 
party,  called  the  complainant,  exercises  a  right  which  can- 
not be  denied  him,  and  frequently  performs  a  public  duty  of 
the  very  first  importance  in  laying  an  information  against 
an  accused  person.  Tt  is  the  law  in  France  for  the  Minister 
of  Justice  to  initiate  himself  the  required  proceedings  on  re- 
ceiving the  necessary  details  against  a  person  accused  of  an 
offence.  In  England,  therefore,  the  complainant  is  really  a 
party  to  a  law  suit  and  exercises  all  his  rights.  But,  on  the 
contrary,  in  France,  the  complainant  simply  reports  the  facts 
to  the  public  prosecutor,  and  submits  to  the  further  need 
v.hich  may  be  required  of  his  services — in  a  word,  he  is  noth- 
ing more  than  a  witness.  English  criminal  law  exists  for  us 
in  this  country.    It  is,  therefore,  from  the  view-point  of  this 
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law  that  we  must  examine  into  the  legal  status  and  the  re- 
sponsibility of  the  complainant  as  regards  the  accused,  and 
this  is  the  raison  d'etre  of  the  jurisprudence  which  gives  to 
the  complainant  all  the  privileges  and  immunities  of  a  party 
to  a  suit.    In  any  event,  it  seems  useless  to  us  to  prolong  the 
discussion  on  this  point.     In  reality  there  is  no  difference 
between  the  two  bodies  of  law.    Pothier  lays  down  the  French 
doctrine  (Procedure  Criminelle,  tome  10,  sec.  2,  No.  46),  and 
it  is  followed  by  all  modern  writers:  "  Cette  denonciation  en- 
gage le  denonciateur  aux  dommages  interets  envers  Taccuse 
au  cas  qu'il  se  trouve  qu'elle  ait  et£  faite  temerairement  et 
il  peut  meme  etre  sujet  a  une  plus  grande  peine  s'il  parais- 
sait  que  le  denonciation  eut  et6  evidemment  calomnieuse." 
That  is  the  English  theory  precisely,  and  that  theory  does  not 
contradict  article  1053  C.C.  in  any  way,  laying  down  the  rule, 
as  it  does,  that  each  one  is  responsible  for  his  own  fault. 
But  is  the  burden  of  proof  of  fault  upon  the  accused  person 
put  at  liberty,  who  claims  damages,  or  must  the  complainant 
himself  establish  that  he  acted  with  probable  cause  ?  In  other 
words,  where  is  the  legal  presumption  which  must  be  de- 
stroyed in  order  to  combat  it?    The  party  to  a  suit,  civil  or 
criminal,  is  exercising  a  right,  the  witness  fulfils  an  obliga- 
tion.   To  cause  damage  to  others  in  the  exercise  of  a  right 
or  in  the  fulfilment  of  an  obligation  without  fault  cannot 
render  one  civilly  responsible.     In  England,  as  a  complain- 
ant party  to  a  suit,  in  France  as  a  simple  witness,  the  inform- 
ant is  either  exercising  a  right  or  fulfilling  an  obligation.  But 
it  is  a  principle  of  law  that  whoever  exercises  a  right  to  ful- 
fil an  obligation  cannot  bf  presumed  to  be  in  fault.     Why 
should   he  be?       It    is,    therefore,    for    the    plaintiff  claim- 
ing    damages    to    establish    that    his    accuser    acted    with 
calumny  or  imprudence.    The  judgment  below  recognizes 
this  obligation,    and    we  confirm  this    considerant  because 
it  is  in  strict  accordance  with  the  law  and  with  the  juris- 
prudence of  some  of  our  courts.     The  last  number  of  the 
Kevue  Legale  (vol.  13,  No.  2,  p.  80),  has  a  footnote,  following 
the  report  of  the  case  of  Durocher  v.  Bradford,  compiled  by 
the  reporter,  in  which,  approving  a  rather  recent  decision 
of  a  judge  of  the  Superior  Court  in  the  case  of  Sharpe  v. 
Willis  (11  R.  de  J.,  p.  538),  he  says  the  judge's  learned  dis- 
cussion of  the  case  should  aid  greatly  in  tending  to  the  reform 
of  our  jurisprudence  on  the  point  and  in  causing  it  to  revert 
to  the  sound   doctrine  of  the   French  law.     However,   the 
judge's  remarks  in  question,  and  to  which  we  refer,  simply 
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establish,  and  this  in  a  most  convincing  fashion,  that  the  doc- 
trine followed  in  the  courts  in  France  is  identical  with  that 
adopted  by  our  own  courts  on  the  subject,  and  although  the 
decisions  of  our  courts  are  cited  by  and  commented  upon  by 
the  judge,  he  arrives  at  an  entirely  different  conclusion.  I 
may  add  that  the  Supreme  Court,  in  the  case  of  Shaw  v. 
McKenzie,  6  S.  C.  K.  181,  has  adopted  our  view  on  the 
subject,  and  we  do  not  find  any  reason  whatever  why  we 
should  change  our  jurisprudence.  Our  codi tiers  and  our  legis- 
lature, in  any  event,  have  traced  for  us  the  road  and  indicated 
the  principles  we  must  follow,  and  which  1  have  just  stated, 
in  every  case  for  damages  resulting  from  the  failure  of  the 
plaintiff  to  substantiate  his  charges  in  actions  of  capias  and 
seizures  before  judgment  By  article  895  of  the  new  Code  of 
Procedure,  reproducing  article  796  of  the  old  code,  this  re- 
course in  damages  is  only  allowed  the  injured  party  "upon 
the  latter  establishing  a  want  of  reasonable  and  probable 
cause  in  resorting  to  any  6uch  extraordinary  remedies."  JLt 
is  the  legislative  sanction  of  our  jurisprudence. 


QUEBEC. 

Court  of  King's  Bench.  April  23rd,  1907. 

ST.  EDWARD  SCHOOL  COMMISSIONERS  v.  EMPLOY- 
ERS' LIABILITY  ASSURANCE  CORPORATION. 

Principal  and  Surety — Officer's  Bond — Want  of  Supervision 

— Failure  to  Audit-  Accounts. 

Tasciierkat,  C.J. : — The  appellants,  by  their  action, 
claimed  $1,119  from  the  corporation  defendant,  being  the 
amount  of  the  pecuniary  loss  they  had  suffered  by  the  dishon- 
esty of  and  embezzlement  of  their  funds  by  Eugene  Bleau, 
their  ex-secretarv-treasurer,  from  21st  Julv,  1899,  to  23rd 
July,  1902,  the  corporation  defendant  being  held  responsible 
in  virtue  of  an  assurance  policy  issued  by  it  the  31st  July, 
1899,  and  which  was  kept  in  force  until  the  21st  July,  1902, 
and  guaranteeing  Hie  appellants  from  all  losses  they  might 
suffer  through  the  fraud  or  dishonesty  of  said  Eugene  Bleau. 
To  the  action  the  company  pleaded  that  the  plaintiffs  had 
not  fulfilled  the  conditions  of  the  policy  in  failing  to  conform 
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to  their  answers,  declarations  and  representations  as  set  forth 
in  their  application  for  assurance  of  date,  the  11th  July, 
1899;  that  they  had  not  sufficiently  closely  supervised  and 
controlled  Bleau;  that  they  had  not  exercised  the  diligence 
required  in  giving  notice  to  the  corporation,  furnishing  par- 
ticulars to  it  and  pressing  a  criminal  action  against  Bleau; 
that  they  allowed  Bleau  to  escape  unpunished  from  Canada, 
and  by  reason  of  all  these  acts  of  negligence  they  have  for- 
feited their  right  to  claim  the  amount  due  under  said  policy 
or  any  part  thereof.  The  judgment  of  the  court  below  found 
that  Bleau's  deficit  amounted  to  $681.70;  but,  for  the  reasons 
stated  in  the  plea,  maintained  the  defence  and  dismissed  the 
action,  with  costs.  The  appellants,  while  dissatisfied  with  the 
judgment,  admit  that  it  was  right  when  it  fixed  the  deficit 
at  $681.70.  We  are  unanimously  of  opinion  that  the  judg- 
ment is  well  founded  and  that  it  must  be  maintained  with 
costs.  The  terms  of  the  policy  and  the  representations,  de- 
clarations and  answers  contained  in  the  application  of  the 
11th  July,  1899,  which  form  part  of"  the  contract,  imposed 
upon  appellants  the  explicit  obligation  of  exercising  over 
Bleau,  his  cash  and  books  of  account  generally,  a  very  strict 
control,  and  to  make  periodical  audits.  This  contract  and 
supervision  of  Bleau  were  not  seriously  exercised,  and  the 
required  audits  were  not  made  at  all,  or  were  carelessly 
made.  If  Bleau  had  been  supervised,  if  his  books  had  been 
examined,  his  vouchers  from  time  to  time  verified,  during  his 
tenure  of  office,  it  would  have  been  impossible  to  fail  to 
discover  that  he  had  omitted  to  enter  certain  amounts  re- 
ceived ;  that  he  had  made  overcharges,  false  entries  and  double 
entries  of  the  expenditure,  and,  in  a  word,  that  there  was  a 
considerable  deficit  in  his  accounts;  particularly  if  section 
334  of  the  Education  ActA  a  very  imperative  law,  assented  to 
the  10th  March,  1899,  and  put  into  effect  the  1st  July  follow- 
ing, had  been  enforced,  which  provides  that  the  secretary- 
treasurer  must  prepare  a  statement  of  the  receipts  and  expen- 
ditures as  well  as  of  the  assets  and  liabilities  of  the  board  and 
to  submit  it  to  the  ratepayers  immediately  after  the  annual 
audit  to  be  made  in  the  month  of  July  (arts.  332  and  333), 
it  could  not  have  escaped  notice  that  Bleau  was  not  keeping 
account  of  all  the  school  taxes  he  received.  It  may  be  added 
that  the  details  furnished  by  the  appellants  after  the  audit 
establishing  the  deficit  were  vague  and  inadequate,  and  that 
the  appellants  did  not  exercise  sufficient  diligence  in  causing 
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the  said  Bleau  to  be  prosecuted;  but,  on  the  contrary,  acted 
>o  diffidently,  that  Bleau  was  enabled  to  take  time  to  leave 
the  country  and  escape  to  foreign  parts.  The  principal  rea- 
son for  the  judgment  appealed  from  was  the  want  of  a  super- 
vision and  control  on  the  part  of  the  appellants  over  Bleau, 
their  utter  disregard  for  the  personal  and  imperative  pro- 
visions of  the  Education  Act  and  of  the  conditions  of  the 
policy  of  the  corporation  respondent,  and,  on  this  point,  the 
decision  of  the  judge  in  the  lower  court  appears  impregnable 
to  us.  Judgment  confirmed;  appeal  dismissed  unanimously 
with  costs. 


QUEBEC- 
COURT  of  Kino's  Bench.  April  26th,  1907. 
CANADIAN  PACIFIC  RAILWAY  COMPANY  v.  COLEY. 

Negligence — Railway — Unlocked   Turn  table — /  nfant. 

Trenholme,  J.: — This  is  an  appeal  by  the  defendant 
from  a  judgment  of  the  Superior  Court,  SI.  Francis,  imr:)- 
taining  plaintiff's  action  for  the  amount  demanded,  $159.05, 
interest  and  costs.  The  declaration  alleges  that  the  company 
defendant  is  the  lessee,  and  in  control  and  possession  and 
operation  of  a  railway  passing  through  the  city  of  Sherbrooke, 
and  in  connection  with  the  same  has  a  turntable  in  its  yard 
at  said  city.  That  on  the  14th  May,  1905,  between  7  and 
8  in  the  evening,  plaintiff's  daughter,  aged  about  ten,  while 
playing  with  other  children  around  and  upon  said  turntable, 
with  the  knowledge  and  consent  and  at  the  invitation  of  the 
company  defendant  and  its  employees,  but  without  the  know- 
ledge of  plaintiff,  was  seriously  injured.  That  the  turntable 
was  not  locked,  fastened  or  guarded  in  any  way,  so  as  to  pre- 
vent the  children  from  turning  it,  and  said  child  had  her 
foot  caught  between  one  of  the  rails  on  the  approach  to  the 
turntable  and  the  beam  on  the  turnable,  which  was  being 
turned  by  one  of  the  other  children,  and  so  badly  crushed  that 
it  was  necessary  to  perform  three  operations  and  finally  re- 
move the  foot  from  the  ankle.  That  it  was  a  common  prac- 
tice for  children  to  play  on  this  turntable,  which  was  not  kept 
fastened,  and  they  were  allowed  so  to  play  upon  the  same 
with  the  full  knowledge  and  consent,  and  at  the  invitation  of 
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the  said  company  and  its  employees.  That  tiie  injury  to  said 
child  was  wholly  due  to  the  act,  fault,  negligence  and  careless- 
ness of  the  company  and  its  employees.  That  by  reason  of  the 
said  accident  the  plaintiff  has  suffered  damage  and  been  put  to 
expense  for  hospital  charges,  doctor  fees,  etc.,  amounting  to 
the  sum  of  $159.05,  and  is  entitled  to  recover  the  same  from 
the  company  defendant.  The  affirmative  allegations  of  the 
pleas  are : — That  if  the  child  was  injured,  said  injuries  were 
the  direct  result  of  the  negligence,  fault  and  carelessness  of 
said  child  and  of  the  plaintiff.  That  when  children  have  been 
noticed  near  said  turntable  or  elsewhere  on  defendants'  prop- 
erty playing,  they  have  been  warned  against  so  playing,  and 
have  been  forbidden  to  go  upon  defendants'  property.  The 
said  child  and  the  other  children  mentioned  in  the  declaration, 
if  they  were  playing  upon  said  turntable,  were  trespassing 
illegally  and  in  direct  contravention  of  the  law,  and  without 
the  consent  of  the  company  defendant,  said  turntable  at  the 
time  being  in  the  usual  and  proper  condition  in  which  it  is 
ordinarily  kept.  The  court  below  found  the  turntable  was 
in  the  immediate  vicinity  of  dwelling  houses  in  the  city.  It 
was  not  enclosed  by  any  fence  or  building  and  the  public  had 
free  access  to  it,  either  from  Belvidere  street  or  from  the  wood 
yard,  and  were  allowed  by  the  company  to  pass  through  its 
property  in  the  vicinity  of  the  turntable  daily.  Children  dur- 
ing the  summer  time  were  in  the  habit  of  playing  in  its 
vicinity  frequently.  On  a  former  occasion  a  boy  had  been 
injured  on  this  same  turntable  to  the  knowledge  of  the  com- 
pany. On  the  day  in  question,  which  was  a  Sunday,  the  turn- 
table was  not  in  much  use,  and  should  have  been  fastened  by 
means  of  the  fastening  described  by  defendants'  own  witness, 
Fraser,  which  would  have  made  it  impossible  for  the  children 
to  move  it.  Not  only  were  the  public  allowed  to  pass  through 
this  property  at  will,  but  young  children  were  in  the  habit  of 
playing  around  there  almost  daily  in  the  summer  time.  We 
are  unanimous  in  coming  to  the  conclusion  that  there  is  no 
error  in  the  judgment  of  the  court  below.  A  very  interesting 
point  is  involved  in  the  present  case,  and  it  must  be  decided 
under  the  provisions  of  our  own  code.  The  point  is  this: 
How  far  a  railway  company  is  responsible  for  injuries  to  a 
little  girl  sustained  by  it  on  a  turntable,  situated  on  its  own 
property.  Any  one  who  keeps  a  dangerous  thing  on  his  prop- 
erty, knowing  it  to  be  dangerous,  and  allows  access  to  it  by 
little  children,  is  responsible  for  the  damages  it  may  cause. 
Appeal  dismissed,  with  costs. 
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QUEBEC- 
COURT  of  King's  Bench.  April  26th,  190?. 

K1CHEL1EU  AND  ONTARIO  NAVIGATION  COMPANY 

v.  DAKMAN. 

Master  and  Servant — Negligence — Explosion  of  Tea  Urn — 

Damages — Tips  to  Waiter. 

% 

Cross,  J.: — This  appeal  has  been  entered  by  the  Riche- 
lieu &  Ontario  Navigation  Company  from  the  judgment  of 
the  Hon.  Mr.  Justice  Doherty,  rendered  on  the  18th  June, 
1906,  for  $6,000,  with  interest  and  costs,  in  accordance  with 
the  verdict  of  the  special  jury  which  tried  the  issues  of  fact. 
On  the  23rd  May,  1905,  the  respondent,  who  had  followed  the 
occupation  of  a  waiter  for  some  12  years,  was  working  in 
that  capacity  for  the  company  appellant  on  its  steamer  Mon- 
treal. His  wages  were  $20  a  month,  in  addition  to  his  board, 
which  was  worth  $10  per  month.  Besides  this,  as  is  custom- 
ary in  this  occupation,  the  respondent  earned  tips,  the  average 
of  which  has  been  established  at  $2  per  day,  making  the  re- 
spondent's total  earnings  $1,080  per  annum.  On  the  evening 
of  the  day  mentioned,  shortly  after  the  steamer  had  left  Mon- 
treal, an  explosion  took  place  in  an  apparatus  installed  in  a 
pantry  adjoining  the  dining  room,  and  commonly  known  as  a 
coffeee,  tea  and  hot  water  urn,  and  the  respondent,  who  was 
close  to  the  apparatus  in  question,  getting  ready  to  draw  a 
cup  of  tea  therefrom  for  one  of  the  passenjftrs  upon  whom 
he  was  waiting,  wras  severely  scalded  aborafrhe  body  with 
steam  and  hot  water,  and  hurt  by  the  fi%4j)g  Par*8  °f  the 
apparatus.  The  injuries  inflicted  were  of  a  most  painful 
and  serious  nature.  The  respondent  was  removed  from  the 
steamer  upon  its  arrival  at  Sorel  to  an  institution  in  charge 
of  the  Sisters,  where  he  was  attended  bv  Dr.  Latraverse. 
After  being  confined  in  this  institution  up  to  the  7th  August 
following,  he  was  transferred  to  the  Royal  Victoria  Hos- 
pital in  Montreal,  where  he  stayed  and  was  treated  during 
the  rest  of  the  month.  He  then  attended  the  out-door  de- 
partment of  this  hospital  for  some  time  longer.  He  is  dis- 
figured for  life  and  permanently  injured.  The  present  ap- 
peal is  based  on  two  points.  1.  Misdirection  by  the  Judge 
to  the  jury.    2.  Excessive  amount  of  damages  awarded.    On 
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the  first  point,  counsel  for  appellants  have  not  pressed  the 
issue.  We  find  no  error  in  the  Judge's  charge.  On  the 
question  of  damages,  while  the  amount  allowed  is  high — 
higher  than  we  would  have  been  disposed  to  give  had  we  been 
trying  the  case — still,  we  do  not  consider  that  there  is  any 
reason  for  interfering  with  the  award  of  the  jury,  because  it 
is  not  so  grossly  excessive  that  it  is  evident  that  the  jury 
have  been  improperly  influenced  or  led  into  error.  We  are 
unanimously  of  opinion  to  dismiss  the  appeal,  and  confirm  the 
judgment,  with  costs. 


QUEBEC. 

Count  of  King's  Bench.  April  26th,  1907. 

CITY  OF  MONTREAL  v.  ENKIGHT. 

Municipal  Corporations — Fire  Brigade — Defective  Appliances 
— Ne-gligence — Conflicting  E vidence — Jury. 

Cross,  J. : — This  is  an  appeal  from  the  verdict  of  a  special 
jury.  The  parties  by  agreement  dispensed  with  questions  for 
jury  and  agreed  to  a  general  verdict.  The  jury  unanimously 
found  the  appellant  responsible  for  the  death  of  the  respond- 
ent's son,  John  Enright,  a  city  fireman,  and  assessed  the  dam- 
ages at  the  sum  of  $2,000.  The  jury  attached  to  their  general 
verdict  a  recommendation  or  rider  to  the  effect  that  the 
appellant : 

(1)  Use  two  brass  poles,  instead  of  one,  and, 

(2)  That  a  guard  rail  be  put  opposite  and  around  the 
opening  in  the  guard  rail  around  pole  hole. 

From  this  verdict  the  present  appellant  has  brought  this 
appeal. 

Plaintiff's  son,  the  deceased  John  Enright,  while  a  city 
fireman,  and  stationed  at  No.  12  fire  station,  fell  down 
through  the  holes  in  flooring,  in  which  passed  a  brass  pole, 
and  died  a  few  days  later  from  the  injuries  sustained  through 
said  fall. 

The  respondent,  his  father,  brought  the  present  action, 
and  in  his  declaration  he  charges  the  city,  defendant,  with 
negligence  in  causing  his  son's  death,  and  depriving  him  of 
his  son's  assistance. 
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The  negligence  charged  consisted  in  having  a  defective 
and  improper  device  to  allow  firemen  to  respond  to  the  alarm, 
from  the  upper  stories  of  the  fire  station  to  the  ground  floor. 

The  defendant  denied  that  the  device  of  brass  pole  and 
accessories  was  defective  and  improper,  that,  on  the  contrary, 
it  was  such  as  was  in  general  use  in  Canada  and  the  United 
States. 

The  defendant  also  affirmatively  pleaded  that  on  the  night 
of  the  accident  the  deceased,  plaintiff's  son,  was  in  an  in* 
toxicated  condition,  and  that  his  fall  was  due  to  his  own 
fault  and  his  unfortunate  condition. 

A  special  plea  in  law  was  made  that  if  the  deceased  was 
entitled  to  anything  he  was  entitled  to  no  more  than  $1,000, 
end  this  in  virtue  of  a  rule  made  by  city  to  pay  $1,000,  sub- 
ject to  certain  conditions,  to  the  relations  of  a  fireman  killed 
while  in  the  discharge  of  his  duty. 

This  plea  was  abandoned  by  defendant's  counsel  in  his 
address  to  jury. 

In  support  of  its  present  appeal,  appellant  says: 

1.  That  the  learned  trial  Judge  misdirected  the  jury 
in  his  charge  on  certain  important  points,  to  which  misdirec- 
ts n  the  appellant  duly  excepted  at  the  trial  andT>ecause  such 
misdirection  has  caused  substantial  prejudice  to  the  appel- 
lant; 

2.  That  the  verdict  and  judgment  are  contrary  to  law  and 
clearly  against  the  weight  of  evidence; 

3.  That  the  amount  awarded  by  the  verdict  and  by  the 
judgment  is  grossly  excessive,  the  jury  having  been  influenced 
by  improper  motives  and  led  into  error; 

4.  That  it  is  absolutely  clear  from  the  evidence  that  no 
jury  would  be  justified  in  finding  any  verdict  other  than  one 
in  favour  of  the  appellant; 

5.  That  the  judgment  rendered  by  the  learned  trial  Judge 
is  erroneous. 

As  regards  the  complaint  of  misdirection,  the  exceptions 
made  to  the  Judge's  charge  all  bear  upon  questions  of  fact. 
Not  one  of  them  embodies  a  complaint  that  anything  was 
stated  in  the  charge  as  a  principle  or  rule  of  law  which  was 
unfounded  or  inaccurate  as  a  statement  of  •  law.  We  do 
not  find  that  the  charge  is  fairly  open  to  the  objections  stated, 
and  we  do  find  that  it  was  made  clear  to  the  jurors  that  they 
were  not  bound  to  accept  the  Judge's  conclusions  upon  mat- 
ters of  fact.  We  accordingly  proceed  to  deal  with  the  general 
ground  of  the  appeal,  to  the  effect  that  the  verdict  is  against 
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the  weight  of  the  evidence.  The  direct  cause  of  the  fall  of 
Enright  has  been  left  in  uncertainty.  The  appellant  contends 
it  was  due  to  his  helpless  condition  following  upon  intoxica- 
tion. On  he  other  hand,  respondent  says  the  dangerous 
nature  of  the  pole  and  its  defective  guard  were  the  cause  of 
the  accident.  The  evidence  of  appellant  establishes  Enrightfs 
unfortunate  debauch  and  subsequent  clumsiness  of  manner, 
resulting  in  his  death.  Respondent  also  establishes  that  the 
pole-hole  was  insufficiently  guarded  by  railings.  The  evi- 
dence on  these  two  contentions  was  long  and  general, 
the  parties  having  agreed  to  dispense  with  the  speci- 
fic questions.  The  whole  evidence  was  laid  before  the 
jury,  contradictory  as  indicated.  The  jury  being  relieved 
from  the  necessity  of  stating  how  appellant  was  at  fault  or 
how  Enright  was  at  fault,  simply  assessed  the  damages  at 
$2,000.  In  despite  of  appellant's  argument  to  the  contrary, 
we  consider  the  added  expression  of  opinion  by  the  jury  to  its 
answers  to  the  effect  that  poles  should  not  extend  through 
more  than  one  storey,  to  be  simply  what  it  purports  to  be.  an 
expression  of  opinion,  directed  towards  the  avoidance  of  a 
possible  danger  to  life  in  the  equipment  of  fire  stations.  The 
verdict  stands  as  a  general  verdict  upon  the  issues  joined. 
In  dealing  with  an  application  to  have  that  verdict  set  aside, 
as  being  against  the  weight  of  the  evidence,  this  court  is 
guided  by  well-established  rules.  Thus  a  verdict  is  not  con- 
sidered to  be  against  the  weight  of  evidence,  unless  it  is  one 
which  the  jury,  viewing  the  whole  of  the  evidence,  could  not 
reasonablv  find.  Nor  is  it  sufficient  for  us  to  feel  that,  had 
the  case  been  tried  before  us,  without  a  jury,  we  would  have 
decided  it  differently.  This  court  stands,  as  regards  the  appli- 
cation to  set  aside  the  verdict,  in  the  position  of  an  appellate 
court.  In  the  report  of  the  decision  of  the  Privy  Council  in 
the  case  of  Mc Arthur  v.  Dominion  Cartridge  Co*,  will 
be  found  the  following  statement :  "  It  is  not  the  province  of 
the  court  to  re-try  the  question.  The  court  is  not  a  court 
of  review  for  that  purpose.  This  verdict  must  stand  if  it  is 
one  which  the  jury,  as  reasonable  men,  having  regard  to  the 
evidence  before  them,  might  have  found,  even  though  a  dif- 
ferent result  would  have  been  more  satisfactory  in  the  opinion 
of  the  trial  Judge  and  the  Court  of  Appeal " :  App  Cases, 
[1905]  p.  72.  Appellant  pretends  that  the  trial  Judge  left 
the  case  to  too  great  an  extent  in  the  hands  of  the  jury :  but, 
the  verdict  being  general,  there  were  no  findings  of  fact 
to  which  the  court  could  apply  the  law,  so  as  to  determine 
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whether  they  constituted  fault  involving  responsibility  on  the 
part  of  the  appellant  or  not.  On  the  whole,  we  cannot  say 
that  there  was  no  evidence  to  support  the  verdict  in  this 
.  ease.  Our  conclusion  is  that  the  appellant  has  failed  to  es- 
tablish that  the  verdict  is  one  which  the  jury,  viewing  the 
whole  of  the  evidence,  could  not  reasonably  find.  As  to  the 
amount  awarded,  $2,000,  we  find  nothing  in  the  record  to 
show  the  existence  of  improper  motives,  and  nothing  shows  us 
the  jurors  were  misled.  The  judgment  is,  therefore,  con- 
firmed, and  the  appeal,  together  with  the  application  thereon 
for  nonsuit  and  new  trial,  is  dismissed,  with  costs. 


QUEBEC. 

Court  of  Review.  April  29tii,  1907. 

LP]E  v.  LOGAN. 

Master  and  Servant  —  Injury  to  Servant  while  Engaged  in 
Master's  Work — Contract  Made  in  Quebec — Work  Done 
and  Injury  Sustained  in  New  lirunswick  —  Conflict  of 
Laws — Doctrine  of  Common  Employment. 

Telli.ek,  J. : — This  is  an  appeal  from  a  judgment  of  the 
Superior  Court,  rendered  on  the  24th  of  February,  1906, 
whereby  the  defendant  was  condemned  to  pay  to  the  plaintiff 
$2,8*i5  damages  for  personal  injuries  received  while  in  de- 
fendant's employ,  with  interest  and  costs.  The  facts  of  the 
case  are,  briefly,  as  follows: — 

The  defendant,  Captain  \V.  H.  Logan,  is  a  stevedore  and 
marine  superintendent  carrying  on  business  as  such  in  the 
port  of  Montreal,  Quebec,  during  the  period  of  navigation, 
and  in  the  port  of  St.  John,  X.B.,  during  the  winter  season. 
The  plaintiff,  Frank  Lee,  has  been  in  the  employ  of  the  de- 
fendant for  five  or  six  years,  as  head  foreman  of  his  stevedor- 
ing department,  that  is,  as  it  is  called  among  sea-faring  men, 
his  u  walking  boss."  The  plaintiff  worked  for  the  defendant 
in  Montreal  during  the  summer  of  1904.  Towards  the  close 
of  navigation  Leo  asked  Logan  if  he  would  need  him  at  St. 
John  during  the  winter.  Logan  was  not  at  the  time  quite 
sure,  and  told  Lee  that  he  would  see  about  it  later.  Subse- 
quently, that  is.  porhnp-  a  couple  of  weeks  after,  the  question 
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again  came  up  and  Logan  engaged  Lee  in  Montreal  to  go  to 
St.  John  as  his  heard  foreman  stevedore,  for  the  following 
winter.  A  slight  alteration  was  made  in  Lee's  wages,  'lhe 
terms  of  his  engagement  in  October,  1904,  under  which  he 
went  to  St.  John,  were  that  he  was  to  receive  sixty  cents  an 
hour,  while  at  work  on  a  ship,  but  was  to  have  nothing  during 
the  waits  between  ships.  The  work  in  Montreal  ended  abom 
the  2?th  of  November,  and  Lee  began  work  in  St.  John  about 
the  7th  of  December,  b^  discharging  the  first  ship  of  the  sea- 
son to  arrive  there.  Lee  continued  to  work  for  Logan  under 
the  terms  of  his  engagement  until  the  14th  of  February, 
1905,  when  the  accident  happened,  casing  liim  the  injuries 
which  gave  rise  to  this  action.  The  Superior  Court  has  found 
that  the  defendant  is  civilly  responsible  for  this  accident. 

The  steamship  Evangeline,  of  the  Fu mess- Withy  line, 
was  being  loaded  by  Logan  in  St.  John.  The  vessel  had  ar- 
rived a  few  days  before  and  had  been  discharged  by  Logan, 
with  the  exception  of  two  barrels  of  naphtha,  which  had  been 
carried  on  her  deck.  The  weather  was  wet  and  cold,  and, 
as  there  was  a  list  on  the  ship,  the  water  had  frozen  around 
the  barrels  on  the  deck  to  the  depth  of  perhaps  a  couple  of 
feet,  making  it  impossible  to  discharge  them  without  first 
cutting  away  the  surrounding  ice.  In  the  meantime  the  load- 
ing was  proceeding.  On  the  evening  of  the  13th  they  began 
to  load  barrels  of  oak  extract  into  a  small  tank  in  the  rear 
end  of  hatch  No.  2.  This  was  a  split  tank,  that  is,  it  was 
divided  into  two  compartments  by  an  iron  bulk  head.  A 
gang  of  men  were  working  in  each  tank,  stowing  away  the 
barrels  of  oak  extract  as  it  was  being  lowered  alternatively 
into  either  side  of  the  tank,  by  means  of  a  derrick  operated  by 
two  winches.  One  of  the  gangs  that  had  been  working  the 
night  before,  through  inexperience,  did  not  stow  the  oak  ex- 
tract properly.  When  they  began  to  work  in  the  morning, 
the  mate  of  the  vessel  discovered  this,  and  ordered  the  loading 
to  be  stopped  until  the  cargo  was  straightened  up.  1  ee  came 
round  at  this  moment,  and,  learning  what  the  trouble  was. 
went  down  into  the  hold  to  straighten  up  the  cargo  and  see 
that  it  was  properly  stowed.  It  seems  that,  while  this  was 
being  done,  no  barrels  of  oak  extract  would  he  received  in  that 
portion  of  the  tank. 

Although  the  plaintiff  was  in  charge  of  the  loading  and 
discharging  of  the  steamship  Evangeline,  the  employees  of 
the  defendant,  acting  under  instructions  from  the  head  fore- 
man of  another  department,  to  wit.  the  '"  eheckirg  "  depart- 
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ment,  took  it  upon  themselves  to  put  the  two  barrels  of 
naphtha,  above-mentioned,  ashore  during  the  enforced  wait, 
while  Lee  was  squaring  up  the  cargo  in  the  tank.  It  seems 
that  the  head  checker  was  anxious  to  get  these  barrels  ashore 
in  order  to  deliver  them  to  the  C.  P.  B.  Co.,  who  were  waiting 
for  them,  and  so  gave  orders  to  the  foreman  of  the  gang 
working  at  Xo.  2  hatch  to  put  them  ashore  as  soon  as  possible. 
The  foreman  repeated  the  orders  to  the  hatchman,  Best,  and 
the  winchman,  Howie,  to  put  them  ashore  "  the  first  chance 
the}7  got."  Consequently,  when  the  men  found  that  the 
stopping  of  the  loading  gave  them  the  opportunity  to  put 
the  naphtha  ashore,  they  obeyed  the  head  checker's  orders 
and  attempted  to  do  so. 

Xow,  the  barrels  of  naphtha  in  question  were  on  the  port 
side,  that  is  the  seaward  side  of  the  vessel.  The  men,  in  order 
to  unload  them,  swung  them  by  an  ordinary  sling,  in  such  a 
way  that  the  rope  passed  around  either  end  of  the  barrel.  In 
nautical  language  there  was  a  "  bight "  of  the  sling  at  both 
ends  of  the  barrel.  From  the  way  in  which  the  derricks  were 
rigged  up,  the  boom  could  not  be  swung  over  the  place  where 
the  barrels  of  naphtha  lay,  but  the  fall  was  taken  over,  and, 
when  the  winch  was  put  in  operation,  the  barrel  was  dragged 
across  the  deck  to  the  combings  of  a  hatch.  The  barrel  should, 
of  course,  have  been  dragged  sideways,  and  this  was  done  with 
the  first  one,  and  it  was  safely  landed  on  the  wharf.  The 
second  one,  however,  was  dragged  across  the  deck  to  the  comb- 
ings end  on.  The  winchman  saw  this  and  expected  the  hatch- 
man,  who  with  another  workman,  was  following  the  barrel, 
to  catch  it,  and  turn  it  around  when  it  reached  the  combings, 
so  that  it  would  go  over  the  hatch  "  bilge  "  on.  The  foreman, 
however,  did  not  do  this,  but  gave  the  signal  to  go  ahead,  and, 
although  Howie,  the  winchman,  realized  the  danger  of  at- 
tempting to  lift  this  barrel  across  the  open  hatch  head  on, 
let  the  winch  run,  and,  as  was  feared,  the  second  bight  of 
the  sling  caught  on  the  combings  of  the  hatch  and  was 
scraped  off,  allowing  the  barrel  of  naphtha  to  fall  out  of  the 
sling  into  the  tank  where  Lee  was  working.  It  happened  that 
Lee  had  justed  braced  himself  to  move  a  barrel  of  extract, 
when  his  ankle  was  caught  between  the  falling  barrel  of 
naphtha  and  another  barrel,  and  frightfully  crushed.  He 
was  taken  from  the  hold  in  the  sling,  and  after  a  prelim inary 
dressing,  sent  to  the  hospital  in  St.  John.  His  injuries  were 
po  severe  that  he  was  obliged  to  remain  in  the  hospital  until 
the  beginning  of  June,  during  which   time  he  underwent 
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three  6erious  operations.  He  then  came  to  Montreal,  where  he 
has  ever  since  been  under  the  care  of  physicians,  and  obliged 
to  submit  to  three  or  four  subsequent  operations,  and  has  not 
yet  been  able  to  return  to  work. 

These  facts  are  briefly  set  out  in  plaintiff's  declaration, 
who  charges  the  defendant  with  responsibility  for  the  injuries 
caused  to  him,  since  it  was  owing  to  the  fault,  negligence  and 
carelessness  of  his  employees  that  the  accident  happened.  The 
defendant  meets  this  charge  with  a  denial,  and  sets  up 
affirmatively  several  grounds  of  defence: 

1.  That  the  plaintiff  was  responsible  for  the  accident; 

(a)  Because  he  knew  that  the  naphtha  was  carried  as  a 
deck  load,  and  he  himself  had  given  directions  to  the  work- 
men to  unload  it. 

(b)  Because  he  failed  to  give  sufficient  and  proper  orders 
for  the  unloading  of  the  barrels;  and 

(c)  Because  he  failed  to  see  that  his  orders  were  properly 
carried  out. 

2.  That  the  plaintiff's  right  of  action  is  governed  under 
the  circumstances  by  the  law  of  the  province  of  New  Bruns- 
wick, and  the  plaintiff  has  no  right  to  recover  damages  from 
the  defendant  under  the  law  of  that  province; 

(a)  Inasmuch  as  the  plaintiff  was  the  superintendent  in 
charge  of  the  workmen,  and  his  own  negligence  and  care- 
lessness was  the  determining  cause  of  the  accident,  and 

(b)  Inasmuch  as  the  plaintiff  was  in  common  employment 
with  the  workmen  to  whose  fault  and  negligence  he  imputes 
the  accident. 

We  will  dispose  of  the  question  of  any  negligence  at 
once  by  saying  that  the  barrel  of  naphtha  was  very  care- 
lessly handled,  by  an  inexperienced  man,  with  no  foreman 
near  by  to  direct  the  operation.  On  this  point,  we  are  of 
opinion  that  the  judgment  a  quo  is  well  founded.  The  im- 
portant question  to  be  decided  in  this  case  is :  Does  the  law 
of  the  province  of  Quebec  or  that  of  New  Brunswick  govern  ? 

The  accident  happened  in  St.  John,  N.B.,  on  the  14th 
February,  1905.  The  defendant  argues  from  this  that  the 
plaintiff's  right  of  action  is  governed  by  the  law  of  New 
Brunswick.  The  plaintiff  maintains  that,  on  the  contrary, 
inasmuch  as  the  contract  of  hiring  under  which  he  went  to 
work  for  the  defendant  in  St.  John  had  been  made  in  the 
province  of  Quebec,  where  both  parties  are  domiciled,  the  law 
of  Quebec  governs  the  rights  and  responsibilities  of  the  par- 
ties in  the  premises. 
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The  leading  case  in  point  is  that  of  u  Dupont  v.  Quebec 
SS.  Co."  (R.  J.  Q.,  11  S.  C.  188),  in  which  the  Court  of 
Review,  unanimously  reversing  the  finding  of  the  Superior 
Court,  held  that  the  law  to  be  applied  was  that  of  the  province 
of  Quebec,  inasmuch  as  it  could  not  be  presumed  to  have  been 
the  intention  of  either  party,  when  entering  into  the  contract 
of  hiring,  that  the  terms  of  the  plaintiff's  engagement  or  the 
respective  rights  and  liabilities  connected  with  such  engage- 
ment and  the  services  to  be  performed  under  it,  should  be 
interpreted  or  affected  by  any  other  law  than  of  this  pro- 
vince, and  it  would  be  unreasonable  and  unjust  to  apply  any 
foreign  law  to  the  decision  of  this  cause,  by  reading  into  the 
contract  of  hiring  the  so-called  doctrine  of  "common  employ- 
ment/' 

The  facts  of  the  present  case  are  at  least  equally  strong 
as  those  upon  which  the  "  Dupont  "  case  was  based,  for  both 
the  plaintiff  and  the  defendant  are  domiciled  in  the  city  of 
Montreal,  and  it  was  in  Montreal,  according  to  the  testimony 
of  both  parties,  that  the  contract  of  hiring  was  made.  This 
is  certainly  a  Quebec  contract.  The  terms  were  fixed  in 
Montreal ;  the  rate  of  wage  and  the  character  and  quality  of 
employment  was  underst  <;d  between  the  parties  here  in  Mon- 
treal. It  was  understood  between  them  without  many  words 
having  passed,  because  the  plaintiff  had  been  employed  by 
Captain  Logan  on  somewhat  similar  terms,  for  a  long  time 
before.  What  then  was  the  intention  of  the  parties?  What 
is  the  presumption?  Is  it  not  that  they  intended  to  sub- 
ject themselves  to  the  law  which  was  their  own  law,  rather 
than  that  which  was  unknown  to  them  ?  We  cannot  read  into 
that  contract  the  implications  and  references  which  would  be 
drawn  from  a  New  Brunswick  contract. 

Does  the  responsibility  arise  from  the  contract  or  from  a 
quasi-delict?  I  am  of  opinion  that  it  arises  from  a  quasi- 
delict,  and,  therefore,  it  would  seem  that  the  law  of  New 
Brunswick  must  apply.  There  is  a  great  diversity  of  juris- 
prudence on  the  point.  The  writers  are  equally  divided  on 
the  question.  We  are  of  opinion  that  an  action  does  not 
arise  from  the  contract  only.  The  weight  of  opinion  in 
France  is  in  this  sense.  The  execution  of  the  contract  was 
in  New  Brunswick.  The  law  of  New  Brunswick  is  the  law 
of  England.  Defendants  claim  the  statute  of  1903  passed 
in  New  Brunswick  cannot  be  invoked  by  plaintiff,  because 
of  the  fact  that  the  word  "workman"  does  not  include  the 
word  "  foreman."     The  word  "  foreman  "  does  not  come  un- 
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der  the  word  "  superintendent,"  according  to  the  testimony. 
As  we  are  of  opinion  that  the  New  Brunswick  statute  of  1903 
cannot  be  applied  in  this  case,  we  must,  therefore,  decide  the 
pj  esent  case  on  the  English  doctrine  of  common  employment. 
This  doctrine  is  founded  on  the  principle  of  risk  of  employ- 
ment, which  brings  us  back  to  the  contract  entered  into  be- 
tween the  parties  at  Montreal,  where  the  principle  of  common 
employment  is  not  a  part  of  the  law  of  the  province  of  Que- 
bec. We  cannot  hold  a  contracting  party  as  bound  by  a  law  he 
is  not  presumed  to  know.  Therefore,  on  this  point  the  defend- 
ant is  responsible.  Coming  to  the  facts  of  the  case,  we  find 
the  head  checker  ordered  the  plaintiff  to  go  down  into  the 
hold  to  oversee  the  cargo,  which  had  been  badly  stored,  and 
while  he  was  in  the  hold  he  was  injured.  The  head  checker 
ordered  the  plaintiff  to  go  down  into  the  hold,  where  he  was 
not  obliged  to  go  in  the  ordinary  exercise  of  his  duties.  If 
there  had  been  a  foreman  in  charge  at  the  time  the  barrels 
in  question  were  moved,  there  would  not  have  been  an  acci- 
dent. The  batchman  was  negligent.  The  rules  of  the  port 
of  Montreal  require  a  foreman  at  the  hatchway  all  the  time. 

The  head  checker  had  the  right,  by  virtue  of  his  office,  to 
order  plaintiff  to  go  down  into  the  hold,  and  it  was  plaintiff's 
duty  to  obey.  We  find  no  error  in  the  judgment,  and  we  con- 
firm it  unanimously,  with  costs. 


QUEBEC. 

Court  of  Review.  April  29th,  1907. 

COHEN  v.  HANLEY. 

HAXLEY  v.  COHEN. 

Sale  of  Goods — Mistake  of  Purchaser  as  to  Articles  Purchased 
— Refusal  to  Accept — Misrepresentation. 

Tellier,  J.: — These  cases  were  united  for  the  purposes 
of  proof  and  come  before  us  on  an  inscription  in  review  of  the 
judgment  of  the  Superior  Court,  Montreal,  rendered  the  10th 
March,  190(5 ;  in  the  first  case  the  defendant  was  condemned 
to  pay  plaintiff  $1,700,  interest  and  costs;  in  the  other  case, 
the  action  was  dismissed  with  costs.     In  the  first  case,  the 
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plaintiffs,  pickle  and  vinegar  merchants,,  allege  they  sold  to 
defendant  a  certain  quantity  of  barrels  of  the  value  of  $1,700, 
under  the  following  contract,  dated  23rd  March,  1905: 

u  It  is  hereby  agreed  between  the  Crown  Vinegar  Com- 
pany and  T.  Hanley,  that  the  Crown  Vinegar  Company  agrees 
to  sell  and  T.  Hanley  to  purchase  and  take  delivery  of  one  lot 
of  barrels,  from  Halifax  (7  car  loads),  amounting  to  2,76$ 
barrels,  assorted  sizes,  in  the  condition  that  they  now  are  in, 
for  the  sum  of  seventeen  hundred  dollars  ($1,700). 

"(Signed)     Crown  Vinegar  Co., 

"  per  A.  Z.  Cohen, 
" ( Signed )     Thomas  Hanley." 

After  the  institution  of  the  action  on  the  6th  of  April, 
1905,  the  defendant  Thomas  Hanley  entered  a  counter  action 
against  the  said  firm,  the  Crown  Vinegar  Company,  for  a 
sum  of  $250,  alleging  that  the  said  Crown  Vinegar  Company 
induced  him  (Hanley)  to  buy  from  them  2,768  empty  bar- 
rels for  the  sum  of  $1,700,  to  be  delivered  in  Montreal;  that 
a  few  days  after  the  23rd  March,  1905,  date  of  the  sale,  the 
said  Cohen  et  al.,  began  to  deliver  a  certain  quantity  of  bar- 
rels, and  after  such  part  delivery,  the  said  Thomas  Hanley 
discovered  that  the  wood  used  in  the  manufacture  of  such 
barrels  was  not  of  the  best  American  oak,  to  wit,  white  oak, 
but  contrary  to  the  contract,  was  red  oak. 

Hanley  alleges  specially  that  it  was  agreed  by  the  contract 
that  the  said  barrels  would  be  of  the  best  American  oak,  and 
that  such  goods  made  of  red  oak  were  of  no  use  and  valueless 
to  him,  and  for  the  trade  in  general ;  that  he  had  been  fraudu- 
lently misled  by  the  Crown  Vinegar  Works,  who  represented 
to  him  at  the  time  of  the  signing  of  the  contract  that  the 
barrels  came  from  the  naval  yards  at  Halifax ;  that  they  were 
of  white  oak,  in  good  condition,  and  the  whole  was  advertised 
in  the  Star  newspaper  of  the  14th  of  January,  1905. 

The  damages  claimed  by  the  said  Thomas  Hanley  are 
mentioned  in  paragraphs  6  and  7  of  his  declaration,  and  in 
paragraph  9  he  tenders  the  quantity  of  barrels  that  had  been 
delivered  and  received  by  him. 

To  Cohen's  action,  Thomas  Hanley  pleaded  in  substance 
the  facts  alleged  in  his  declaration. 

A.  Z.  Cohen  et  al.  pleaded  to  the  action  of  Thomas  Han- 
ley, and  their  plea  is  also  in  substance  the  facts  alleged  in 
their  action.  The  judgment  maintained  Cohen's  action,  but 
dismissed  Hanley's.  The  proof  establishes  clearly  that  the 
judgments  must  be  reversed.     There  was  misrepresentation 
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on  the  part  of  Cohen  and  error  on  the  part  of  Hanley.  Ex- 
periments were  made  in  Court  to  establish  the  difference  be- 
tween the  white  oak  and  red  oak  barrels.  The  superiority  of 
the  former  for  the  purpose  of  holding  liquids,  the  purpose 
for  which  the  purchase  was  made,  was  manifest.  Red  oak 
barrels  have  no  sale  in  Montreal  and  are  only  suitable  for  very 
thick  liquids  or  dry  materials.  They  are  useless  for  any  other 
class  of  merchandise.  It  was  impossible  for  Hanley  to  as- 
certain sooner  than  he  did  whether  the  barrels  were  of  white 
or  red  oak.  One  of  Cohen's  witnesses,  a  man  with  25  years' 
experience,  was  unable,  from  eye  inspection,  to  determine 
whether  a  barrel  was  made  of  white  or  red  oak.  The  barrel 
has  to  be  tested.  Therefore,  as  there  is  no  market  whatever 
for  red  oak  barrels  in  Montreal  and  witnesses  sav  thev  are 
worth  nothing,  the  contract  must  be  set  aside,  not  for  hidden 
defect,  but  by  reason  of  error  as  to  the  substance  of  the  thing 
bought  by  him  on  the  part  of  Hanley.  Cohen,  although  he 
demanded  the  price  of  white  oak  barrels,  knew  lie  was  selling 
Hanley  red  oak  barrels,  and  this  contributes  misrepresenta- 
tion and  fraud  which  alone  would  have  been  sufficient  to 
vitiate  the  sale.     .Judgment  reversed  with  costs. 
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DEG HIRE  v.  ANDREWS,  BELL  &  CO. 

Sale  of  Goods  —  Damage  in  Transit  —  Place  of  Delivery — 
Collateral  Security — Consignee' a  Bight  to  Sue  when  Bills 
of  Lading  held  by  Bank. 

Tellier,  J.: — The  present  inscription  in  review  is  from 
a  judgment  of  the  Superior  Court,  Montreal,  Doherty,  J., 
rendered  8th  June,  1906,  dismissing  plaintiff's  action  as 
against  Fumes*,  Withy  &  Co.,  Ltd.,  and  condemning  the 
present  inscribing  defendants,  Andrews,  Bell  &  Co.,  to  pay 
$2,526.16,  with  interest  and  costs  of  suit. 

At  Montreal  on  the  28th  of  February,  1S99,  defendants, 
Andrews,  Bell  &  Co.,  sold  to  plaintiff  1,000  sacks  of  granu- 
lated sugar  at  $.3.90  per  100  lbs.,  to  be  delivered  on  the  wharf 
at  Montreal,  and  payable  fifteen  days  after  delivery.     The 
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sugar  in  question  was  to  come  from  Germany  during  the 
month  of  April,  or  about  the  1st  of  May,  1899,  and  the  plain- 
tiff gave  defendants,  Andrews,  Bell  &  Co..  a  letter  of  credit 
on  London,  on  which  they  eould  draw,  remitting  to  the  bank 
there  for  the  Hoehelaga  Bank  here,  the  bills  of  lading  for  the 
sugar.     On  the  11th  of  April,  1899,  1,000  bags  were  shipped 
from    Hamburg,    Germany,   on   board   the   steamship    May- 
flower, by  the  Hamburg  agents  of  the  owners,  and  the  bills 
of  lading  were  made  to  the  order  of  a  man  named  Gebruder 
III  man,  from  whom  they  had  received  the  sugar  in  good  order 
and  condition,  and  Ulman  endorsed  them  and  handed  them 
over  to  Andrews,  Bell  &  Co.,  who  in  turn  endorsed  them  and 
delivered   them   to  the   Clydesdale   Bank   in    London,   Eng., 
whence  they  were  sent  to  the  Bank  of  Hoehelaga.       On  or 
about  the  same  time,  the  defendants,  Andrews,  Bell  &  Co., 
drew  on  the  letter  of  credit  to  the  full  amount  thereof,  to 
wit,  £1,750  sterling.   The  Mayflower  arrived  at  Montreal  dur- 
ing the  first  part  of  May  with  the  1,000  sacks  on  board  seri- 
ously damaged  by  water,  and  at  the  request  of  the  defendants, 
Andrews,  Bell  &  Co.,  the  port  warden,  Archibald  Reid.  with 
two    experts,    Win.    G.    Goodhue,    named    by     defendants, 
Furness,  Withv  &  Co.,  Ltd.,  and  C.  P.  Hebert,  named  bv 
Andrews,  Bell  &  Co.,  made  an  examination  of  the  sugar  and 
found  that  73  bags  were  damaged  as  high  as  50  per  cent,  by 
sea  water,  which  got  into  the  hold  through  defective  rivets 
in  the  hull,  and  that  927  sacks  were  damaged  25  per  cent,  by 
rain  at  the  time  of  loading  in  Hamburg.     This  report  was 
signed  by  the  three  who  examined  the  sugar.     The  73  bags 
damaged  as  above,  to  an  extent  of  50  per  cent.,  represent 
16,352  lbs.,  at  4^c.  per  lb.,  making  $694.90.     The  damaged 
T.O  per  cent,  on  this  item  amounts  to  $347.46.  The  927  sacks 
or  bags  damaged   to  an   extent  of  25   per  cent,   represent 
207,648  lbs.  of  jmgar,  at  4%c.  per  lb.,  that  is  to  say,  $8,825.04, 
the  damage  on  this  item  at  25  per  cent,  amounting  to  $2,206.- 
26,  and  the  plaintiff  claimed  the  total  of  these  two  amounts, 
viz.:  $2,567.74  from  the  defendants,  Andrews,  Bell  &  Co.. 
and  the  Furness,  Withy  <y  Co.,  Ltd.,  jointly  and  severally,  as 
Furness,  Withv  &  Co.  were  the  charterers  of  the  Mavflower 
at  the  time  of  the  said  shipment  and  were  the  agents  of  the 
steamship  companies  whose  names  appeared  on  the  bills  of 
lading,  and  had,  as  plaintiff  alleged,  given  a  guarantee  to  the 
plaintiff  to  be  bound  equally  with  the  other  defendants,  An- 
drews, Bell  &  Co.     The  defendants  pleaded  separately,  but.  as 
the  judgment,  of  the  court  of  first  instance  maintained  plain- 
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t ill's  action  against  Andrews,  Bell  &  Co.,  and  dismissed  it 
with  regard  to  Furness,  Withy  &  Co.,  Ltd.,  and  as  plaintiff 
has  not  appealed  from  that  judgment,  while  Andrews,  Bell  & 
Co.  have  appealed,  the  Furness,  Withy  Company  are  not 
parties  to  the  case  in  review.  The  defendants,  Andrews,  Bell 
&  Co.,  pleaded,  admitting  the  allegations  of  fact  contained  in 
the  declaration,  but  denying  that  they  were  under  any  obli- 
gation to  see  to  a  complete  and  satisfactory  delivery  of  the 
said  sugar  and  especially  denying  any  responsibility  for  any 
loss  after  shipment  of  the  goods  and  delivery  of  the  bills  of 
lading  to  the  consignee  or  his  agents.  Defendants  admitted 
the  survey  by  the  port  warden  and  also  that  the  survey  had 
been  made  at  their  request,  but  they  specially  denied  that 
they  were  acting  in  their  own  behalf,  and  allege  that 
they  were  acting  on  behalf  of  the  Hochelaga  Bank,  the 
holders  at  the  time  of  the  bill  of  lading,  and  after  con- 
sultation with  the  bank.  Defendants  also  alleged  that  the 
bank  knew  and  recognized  the  position  as  taken  by  them  as 
above,  and  that  the  plaintiff  in  this  case  as  transferee  of  the 
bank,  had  no  greater  rights  than  the  bank.  The  defendants 
also  alleged  that  the  Bank  of  Hochelaga  had  taken  delivery 
of  the  sugar.  There  have  practically  been  but  two  questions 
argued  before  us,  namely: — 

1.  Was  the  sugar  at  the  risk  of  the  seller  until  delivery 
on  the  wharf  at  Montreal ;  in  other  words,  where  did  the  de- 
livery take  place? 

2.  Did  the  mere  fact  that  the  Bank  of  Hochelaga  was  at 
the  time  the  holder  of  the  bills  of  lading,  as  collateral  secur- 
ity for  advances  made  to  the  consignee,  the  present  plaintiff, 
deprive  him  of  the  interest  and  the  quality  necessary  to  take 
this  action? 

In  regard  to  the  first  question  as  to  where  delivery  must 
be  made  in  a  case  of  this  kind,  the  learned  trial  Judge 
was  right  in  holding  that  until  the  goods  were  landed  on  the 
wharf  at  Montreal,  they  were  at  the  risk  of  the  seller,  the 
defendants  herein,  and  that  the  defendants  had  not  car- 
ried out  their  contract  until  thev  had  delivered  the  whole 
quantity  on  the  wharf  at  Montreal  and  put  the  plaintiff  in 
default  to  accept  same.  That  they  did  not  deliver  the  whole 
quantity  contracted  for  was  their  loss  and  their  fault,  and 
they  are  responsible  in  damages  therefor.  This  was  a  sale 
of  goods  by  weight  and  not  in  the  lump,  because  the  quan- 
tity was  a  stated  number  of  pounds  at  a   stated   prici*   per 
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pound  and  not  a  consignment  at  so  much  for  the  whole  con- 
signment or  lot. 

2.  As  to  the  second  point,  did  the  mere  fact  that  the 
Bank  of  Hochelaga  was  at  the  time  holder  of  the  bills  of  lad- 
ing, as  collateral  security  for  advances  made  to  the  consignee, 
the  present  plaintiff,  deprive  him  of  the  interest  and  the 
quality  necessary  to  take  this  action.  The  plaintiff  had 
handed  over  to  the  Bank  of  Hochelaga,  as  security  for  ad- 
vances made  to  him,  the  bills  of  lading  in  connection  with  the 
sugar  in  question.  The  bank  was  not  the  proprietor  of  the 
sugar,  they  were  merely  in  the  position  of  a  lender,  having 
taken  security,  and  the  consignee  was  not  thereby  prevented 
from  exercising  any  rights  whatsoever  which  he  might  have 
in  relation  to  damages  incurred  in  regard  to  the  said  ship- 
ment of  sugar.  The  consignee,  plaintiff  herein,  was  at  per- 
fect liberty  at  any  time,  either  before  or  after  the  execution 
of  the  action,  to  pay  the  Bank  of  Hochelaga  any  claims  what- 
soever the  bank  might  have  had  against  him  in  regard  to  the 
said  sugar,  and  the  claim  of  the  bank  on  the  goods  became 
extinct.  The  claim  that  the  bank  had  was  at  most  only  a 
lien  or  a  right  to  be  paid  the  amount  owing  them  out  of 
the  proceeds  of  the  sugar,  but  they  did  not  pretend  and  could 
not  pretend  to  be  the  owners  of  the  sugar  in  such  a  way  as  to 
make  them  the  sole  parties  in  regard  thereto,  who  would 
have  any  rights  or  could  exercise  any  claims.  As  a  matter 
of  fact  the  bank  was  paid  off  in  full,  and  defendants  are 
not  well  founded  in  pretending  that  only  the  bank  could  sue 
for  damages  under  the  said  bill  of  lading.  Under  the  cir- 
cumstances the  judgment  is  unanimously  confirmed  with 
costs. 


QUEBEC. 

Cotrt  of  Review.  March  23rd,  1907. 

CITY  OF  MONTREAL  v.  BOUCHER. 

Principal  and  Surety — Official  of  Corporation — Negligence  of 
Superior  Official — Suppression  of  Facts. 

Charbonneau,  J.: — Action  on  a  security  bond  for  $500, 
furnished  bv  the  defendants,  brothers-in-law  of  Albert  Four- 
nier.  who  was  accountant  in  the  office  of  the  Recorder's 
Court.  The  bond  says:  "To  protect  it  (the  city)  against 
anv  deficiency  that  mav  be  found  in  the  accounts  of  Albert 
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Foui-nicr."  The  deficit,  as  found  in  July,  1903,  has  been 
established  beyond  question  at  the  sum  of  $2,134.10.  The 
defendants  plead:  1st,  That  the  security  bond  is  null  and 
void  because  the  city  withheld  certain  facts  which,  if  made 
known  to  them,  would  have  prevented  defendants  from 
becoming  sureties;  2nd,  That  the  negligence  of  the  depart- 
ments of  the  city  treasurer  and  of  the  city  auditor  was  the 
cause  of  the  deficit  which,  therefore,  should  be  borne  by 
plaintiff  itself.  The  defendants  pretend  that  they  did  not 
know  that  Fournier  was  an  accountant.  It  was  for  that 
purpose  that  the  bond  was  given,  and  it  is  so  stated  in  so 
many  words  in  the  bond  signed  by  defendants.  They  fur- 
ther pretend  that  the  city  knew  that  a  certain  insurance 
company  refused  to  continue  the  guarantee  bond  given  by 
it  in  favour  of  Fournier  because  Fournier  was  in  debt,  and 
that  they  had  not  been  made  aware  of  this.  This  decision 
is  contained  in  a  resolution  of  the  Finance  Committee  which 
permitted  Fournier  to  furnish  a  security  bond  signed  by 
private  persons  in  place  of  one  signed  by  the  company.  This 
was  a  public  document  to  which  defendants  could  have  had 
access  on  request.  With  respect  to  Fournier's  debts,  the 
city  could  not  be  presumed  to  know  it  any  more  than  the 
defendants.  Can  it  be  said  that  there  was  suppression  on 
the  part  of  the  city  of  fundamental  facts  essential  to  the 
sureties?  We  do  not  think  so.  As  to  the  other  point,  it 
does  not  appear  as  clear  to  me.  Fournier  received  the 
fines  paid  in  the  Recorder's  Court  by  delinquents  and  also 
received  fines  recovered  by  the  governor  of  the  jail.  He 
gave  receipts  from  a  stub-book  which  repeated  the  purport 
of  each  receipt  and  at  the  same  time  he  made  the  entries 
on  the  Court  records.  Besides  this,  he  kept  a  cash  book. 
He  was  in  a  word  an  employee  of  the  treasurer's  office.  The 
auditor's  department  had  control  of  his  books  according  to 
a  by-law  of  the  city.  This  audit  is  apparently  made  from 
time  to  time.  Every  evening,  Fournier  made  a  report  to  the 
treasurer's  office  and  got  a  receipt  for  it.  It  is  apparent 
that  if  the  employees  of  the  auditor's  office  had  checked  over 
Fournfler's  statements  day  by  day,  the  deficit  would  not 
have  assumed  the  proportions  it  did  and  forced  the  unhappy 
man  to  resort  to  suicide.  The  means  adopted  by  Fournier 
were  simple  and  easy  enough.  He  only  entered  in  his  report 
and  in  his  cash  book  a  part  of  the  moneys  received  and  on 
comparing  the  cash  book  with  the  records,  or,  more  easily 
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still,  the  stubs  of  the  receipt  bdok  with  the  records,  the 
deception  would  have  been  revealed.  It  is  clear  that  Chis 
work  could  not  be  done  every  day  (it  would  no  longer  be 
an  audit),  but  if  it  had  been  done  every  six  months,  accord- 
ing to  the  custom  of  the  auditor's  office,  the  deficit  would 
have  been  considerably  less.  The  audit  seems  to  have 
been  made  in  1902,  but  there  is  no  positive  proof  that 
one  was  made  in  January,  1903,  in  spite  of  the  fact  that 
the  audit  which  was  being  made  in  July,  1903,  and  which 
caused  Fournier  to  vanish,  was  intended,  from  orders  given, 
to  only  cover  the  period  from  January  to  July.  In  Janu- 
ary, 1903,  the  deficit  would  only  have  been  $400,  if  we  are 
to  judge  by  the  general  audit  made  after  Fournier's  disap- 
pearance. Basing  myself  on  this,  I  considered  myself  justi- 
fied in  concluding  that  the  defendants  should  not  be  held 
responsible  for  anything  more  than  that  amount.  But  the 
proof  shews  that  Fournier  sometimes  made  his  returns  a 
long  time  after  he  had  received  the  money.  So  that  it  is 
possible  that  after  January,  1903,  he  had  reduced  to  $410.75 
a  deficit  which  must  have  been  at  that  time  much  greater. 
Under  these  circumstances,  I  would  not  attempt  to  disturb 
the  judgment,  although,  in  principle,  I  cannot  say  I  am 
ready  to  hold  the  plaintiff  entirely  blameless  for  the  loss 
sustained  by  it,  since,  as  one  of  the  essential  and  principal 
conditions  of  the  contract  between  the  parties  was  that  the 
city  would  maintain  a  reasonable  and  efficient  control  over 
Fournier. 

Tait,  C.J.,  and  Hutchinson,  J.,  concurred. 


QUEBEC. 

Court  op  Review.  March  23rd,  1907. 

MIDDLETOX  v.  ALLARD. 
ALLARD  v.  MIDDLETON. 

Landlord  and  Tenant — House  infested  with  Vermin — 

Damages. 

Tait,  C.J.: — By  the  first  of  these  actions  the  plaintiff 
seeks  the  resiliation  of  a  lease  made  by  defendant  to  her 
of  a  house  situated  at  Lake  Side  and  known  by  the  name  of 
"  La  Favorite,"  for  the  term  of  five  months  and  a  half  from 
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the  1st  of  May,  1906,  at  the  sum  of  $500  for  that  period, 
payable  $100  on  the  first  day  of  each  month,  commencing 
the  1st  of  June,  and  she  also  asks  for  $400  damages  suffered 
by  her  for  reasons  which  will  be  hereafter  explained.  The 
premises  were  leased  for  the  purpose  of  being  used  as  a 
summer  hotel  or  boarding  house.  She  went  into  possession 
about  the  27th  of  April,  and  on  the  20th  of  June  following 
the  present  action  was  instituted  upon  the  ground  that  the 
house  was  so  infested  with  bugs  as  to  be  uninhabitable 
and  unfit  for  the  use  for  which  it  had  been  leased.  She 
recites  at  considerable  length  in  her  declaration  what  oc- 
curred after  she  took  possession;  the  discover}'  of  the  bugs, 
the  complaints  of  the  boarders  and  their  leaving,  her  in- 
ability to  lease  the  rooms,  the  step6  taken  to  try  to  rid 
the  premises  of  these  vermin  by  means  of  fumigation  and 
otherwise,  her  removal  from  the  house  to  Montreal  with 
her  family  and  boarders  for  several  days  while  the  fumi- 
gation was  going  on,  her  return,  the  insufficiency  of  the 
remedies,  her  protests,  and  the  impossibility  of  carrying 
on  her  business  as  a  boarding-house  keeper.  She  alleges 
that  defendant  knew  when  she  leased  her  the  premises  that 
they  were  so  infested  and  withheld  this  information  from 
her;  that  the  cost  of  moving  her  furniture  and  effects  out 
and  in,  amounted  to  $100;  that  it  would  be  impossible  for 
her  to  obtain  other  premises  for  the  balance  of  the  season 
and  that  her  damages  from  loss  of  business  would  amount 
to  $800,  making  in  all  $900,  which  she  reduces,  in  order  to 
save  costs,  to  the  sum  of  $400.  The  defendant,  while  ad- 
mitting the  lease,  denies  all  the  other  pretensions  of  the 
plaintiff,  and  says  that  she  secured  another  place  and  that 
she  suffered  no  damage  for  which  he  can  be  held  respon- 
sible. The  first  Court  set  aside  the  lease  and  granted  $188 
damages,  allowing  $98  for  the  expenses  of  moving  furniture 
and  effects,  including  the  piano,  $15  for  expenses  of  moving 
to  Montreal  during  the  fumigation  and  $75  for  loss  of 
business.  The  Court  found  amongst  other  things,  that  plain- 
tiff must  have  known  that  the  premises  were  infested  with 
these  insects  when  the  lease  was  passed  and  that  they  would 
become  uninhabitable  as  a  summer  boarding  house  when 
the  warm  weather  came  on.  It  is  not  my  intention  to  follow 
the  evidence  in  detail;  we  think  it  is  sufficient  to  justify  the 
finding  of  the  court.  The  house  could  not  be  used  as  a 
boarding  or  a  dwelling  house  and  the  plaintiff's  action  was 


146         THE  EASTERN  LAW  REPORTER. 

justified.  (Articles  1614  and  1641  C.  C.)  We  find  that  $98 
for  moving  expenses  is  a  somewhat  extravagant  charge, 
but  at  the  same  time  it  must  be  remembered  that  she 
moved  out  at  the  end  of  April,  at  the  most  expensive  time; 
in  fact,  one  of  defendant's  witnesses,  who  is  engaged  in  that 
business,  Mr.  Letourneau,  states  that  at  the  end  of  April 
and  beginning  of  May  they  get  almost  any  price  they  like 
to  ask,  and  it  costs  100  per  cent,  more  at  that  time  than 
at  any  other,  and  that  $3  an  hour  is  the  usual  rate;  this 
place  was  situated  about  13  miles  from  Montreal.  If  this 
item  stood  alone,  we  might  find  our  duty  to  reduce  it,  but 
in  taking  the  total  amount  of  damages  allowed,  $188,  it 
does  not  seem  to  us  to  be  excessive,  and  therefore  we  are 
not  disposed  to  change  the  judgment,  and  it  must  be  con- 
firmed. The  other  action  by  the  lessor,  Mr.  Allard,  was 
taken  on  the  21st  of  June,  the  day  after  the  lessee's  action, 
and  is  to  recover  $100  for  rent  of  these  premises  from  the 
month  of  May,  1906,  to  the  date  of  the  institution  of  the 
action  and  $400  for  damages  in  lieu  of  rental  for  the  balance 
of  the  lease.  It  is  accompanied  by  a  saisie-gagerie  en  expul- 
sion, and  was  met  by  a  plea  setting  up  her  action  and  alleg- 
ing that  she  never  had  the  enjoyment  of  the  premises, 
nor  their  use,  for  the  purpose  for  which  they  were  leased, 
and  all  the  other  facts  related  in  her  declaration  in  the 
first  suit.  The  judgment  under  review  dismissed  this  action 
as  unfounded.  We  think  this  should  be  confirmed  as  the 
plaintiff  did  not  conform  to  his  obligations  as  set  forth  in 
article  1612.  Both  judgments  are  therefore  unanimously 
confirmed,  with  costs. 

Mathieu,  and  Loranger,  JJ.,  concurred. ' 


PRINCE  EDWABD  ISLAND. 

Full  Court.  November  6th,  1906. 

WILSON  &  CO.  LIMITED  v.  FARQUHARSON. 

Sale  of  Goods — Principal  and  Agent — Order  Given  to  Com- 
mercial Traveller — Delivery  by  Steamer  Contemplated — 
Impossibility  of  Shipment  by  Steamer — Order  not  Accepted 
by  Principals. 

A.  J.  B.  Mellish,  for  appellants. 

F.  L.  Haszard,  K.C.,  for  respondent. 
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Sullivan,  C.J.: — This  is  an  appeal  from  a  judgment  of 
the  County  Court  of  Queen's  county,  in  favour  of  the  res- 
pondent for  $24.88  as  damages  against  the  appellants  for 
an  alleged  breach  of  contract  to  deliver  to  the  respondent 
a  quantity  of  wood  boards.  The  question  involved  is 
whether  such  contract  was  made. 

It  appears  by  the  evidence  that  the  appellant's  traveller, 
McDonald,  obtained  an  order  from  the  respondent  for  the 
goods  in  question.  He  made  at  the  time  a  memorandum 
of  the  order  for  transmission  to  the  appellants,  and  delivered 
a  copy  of  it  to  the  respondent.     It  read  as  follows: — 

From  the  J.  C.  Wilson  Co.  per  D.  B.  McDonald  delivered 
Charlottetown.     Terms  3%   30  days. 

3  tons  wood  board  Xo.  80 45.00  ton 

1  ton  wood  board  Xo.  100 45.00  ton 

Xov.  6,  '03.     Thank  vou. 

The  evidence  shews  that  the  understanding  between 
McDonald  and  the  respondent  was  that  the  goods  should  be 
shipped  by  steamer  from  Montreal  to  Charlottetown,  ami 
the  price  was  quoted  on  that  basis;  but  there  was  M)n:e 
doubt  expressed  then  as  to  whether  there  would  be  sufficient 
time  to  permit  of  their  being  despatched  by  the  final  trip 
of  the  steamer  that  autumn.  On  receipt  of  the  order  by 
the  appellants  it  was  ascertained  that  the  goods  could  not  be 
finished  in  time  for  the  last  trip  of  the  steamer,  and  it  was 
then  proposed  to  send  them  by  rail,  but  at  a  higher  price 
consequent  upon  that  more  expensive  mode  of  transit.  To 
this  proposition  the  respondent  did  not  accede;  and  the 
appellants  then  promptly  notified  the  respondent  that  they 
declined  to  fill  the  order. 

It  appeared  that  the  respondent  had  had  a  previous 
transaction  with  the  appellants,  and  it  also  appeared  in 
evidence  that  the  function  of  the  appellants'  traveller  was 
simply  to  take  orders  for  goods  subject  to  the  approval  of 
the  appellants. 

The  evidence  does  not  convince  me  that  the  appellants 
adopted  the  order  sent  to  them  by  their  traveller,  nor  that 
they  distinctly  agreed  to  deliver  the  goods  in  terms  of  it 
as  claimed  by  the  respondent.     In  these  circumstances,  I 
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am  of  opinion  that  there  was  no  contract  binding  upon  the 
appellants. 

The  appeal  will  therefore  be  allowed  with  cosis. 
Hodgson,  J.: — concurred  in  allowing  the  appeal. 

Fitzgerald,  J.: — This  is  an  appeal  from  the  County 
Court  of  Queen's  county,  in  the  above  cause,  in  which  the 
Judge  gave  judgment  for  the  respondent  for  $24.88,  being 
the  amount  he  assessed  as  damages  for  the  breach  by  the 
appellants  of  a  contract  he  held  had  been  entered  into 
between  the  parties  for  the  sale  of  a  quantity  of  wood  boards. 

The  simple  question  here  is,  was  there  any  such  contract, 
or  was  there  only  the  transmission  by  the  agent  of  the  com- 
pany here  of  an  order,  which  order  the  company  declined 
to  fill? 

The  evidence  satisfies  me  that  the  commercial  traveller 
of  the  appellants  solicited  and  obtained  an  order  from  the 
respondent  for  the  shipment  of  certain  goods,  leaving  with 
the  respondent  a  copv  of  the  order  in  these  words — (reading 

«). 

The  County  Court  Judge  found  that  this  agent,  McDon- 
ald, departed  from  the  usual  custom  of  commercial  travel- 
lers and  made  a  contract,  instead  of  soliciting  and  trans- 
ferring an  order  only.     I  think  he  is  in  error  in  this. 

The  telegram  and  letters  all  shew  that  the  agent  and  his 
principals  did  not  depart  from  their  usual  custom  in  this 
transaction,  and  that  when  they  (the  latter)  found  that 
they  could  not  deliver  by  steamboat  as  desired,  and  the 
respondent  declined  to  agree  to  shipment  by  rail,  they 
promptly  cancelled  the  order. 

T  see  no  evidence  of  an  agreement,  nor  of  any  ratifica- 
tion of  such,  as  found  by  the  County  Court  Judge. 

The  memorandum  or  copy  of  the  order  given  to  res- 
pondent is  nothing  more  than  a  copy  of  the  formal  order 
sent  by  the  agent  to  his  principals;  to  construe  it  as  evidence 
of  a  contract  is  to  wrest  from  language  its  ordinary  mean- 


ing. 
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It  further  appears  to  me  that  the  quotation  given  by 

the  agent  was  for  delivery  by  steamboat,  after  the  matter 

of  shipment  had  been  discussed  by  the  parties. 

• 
The  telegram  read  fairly  shews  no  so-called  ratification 

of  a*  contract,  but  only  a  willingness  to  fill  the  order  of 

their  traveller  if  possible,  and  if  not  by  steam,  by  rail  at 

a  higher  freight  rate. 

The  judgment  of  the  County  Court  Judge  is,  I  think, 
erroneous  and  the  appeal  will  be  allowed. 


t* 


PRINCE  EDWARD  ISLAND. 

Full  Court.  January  29th,  190? 

McMUHBEK  v.  JENKINS. 


Intoxicating  Liquors — Prohibit  ion  Act,  1900 — Conviction  by 
Stipendiary  Magistrate  —  Appeal  —  Constitutional  Law 
— Criminal  Law — Criminal  Procedure. 

E.  0.  Brown,  Neil  MeQuarrie,  K.C.,  with  him,  for  appel- 
lant. 

The  Attorney-General  of  Prince  Edward  Island  (A. 
Peters,  K.C.),  for  respondent. 

Sullivan,  C.J. : — This  is  an  appeal  from  a  conviction 
by  the  stipendiary  magistrate  for  Queen's  county,  of  the 
appellant,  for  a  breach  of  the  Prohibition  Act,  1900.  The 
first  rjuestion  for  decision  is  whether  an  appeal  lies.  Sub-sec. 
tion  2  of  s.  16  of  the  Prohibition  Act,  under  which  the  con- 
viction was  made,  enacts  that  "  no  appeal  shall  be  allowed 
from  any  conviction,  judgment  or  •  order  ...  to  any 
court  whatsoever." 

On  behalf  of  the  appellant  it  was  contended  that  the 
violation  of  a  statute  is  a  crime,  and,  under  s.  138  of  the 
Criminal  Code,  is  an  indictable  offence;  that  an  appeal  from 
a  conviction  for  the  violation  of  a  statute  is  a  matter  of 
criminal  procedure,  exclusively  within  the  legislative  auth- 
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ority  of  the  Federal  Parliament,  and  that  consequently  the 
enacting  of  sub-s.  2  of  s.  16  of  the  Prohibition  Act  was 
ultra  vires  the  Provincial  Legislature,  and  that  that  sub-sec- 
tion is  void. 

In  accordance  with  the  decision  of  the  Judicial  Commit- 
tee of  the  Privy  Council  in  Attorney-General  of  Manitoba 
v.  Manitoba  License  Holders'  Association,  [1902]  A.  C.  73, 
this  Court  held  in  In  re  Angus  McDonald,  that  the  enacting 
of  the  Prohibition  Act,  1900,  was  within  the  competency  of 
the  Provincial  Legislature,  the  subject  of  it  being  a  ftiatter 
"  of  a  merely  local  nature  "  in  the  Province,  and  the  Act  "not 
being  repugnant  to  any  Act  of  the  Parliament  of  Canada." 
Its  provisions  respecting  prosecutions  for  violations  of  it 
are  therefore  not  'procedure  in  criminal  matters"  over 
which  the  Dominion  Parliament  has  exclusive  jurisdiction, 
but  are  procedure  in  a  matter  over  which  the  Provincial 
Legislature  has  jurisdiction;  and  they  are  incidental  to  the 
enforcement  of  the  Provincial  Act  by  the  imposition  of 
punishment  by  fine,  penalty  or  imprisonment  under  sub-s. 
15  of  s.  92  of  the  British  North  America  Act,  1867. 

Section  138  of  the  Criminal  Code  provides  a  means  of 
punishment  for  the  wilful  violation  of  a  federal  or  of  a 
provincial  statute,  where  no  penalty  or  other  mode  of  punish- 
ishment  is  expressly  provided  by  law;  but  it  has  no  appli- 
cation to  a  case  like  the  present  one,  under  an  Act  which 
expressly  provides  a  penalty  and  mode  of  punishment. 


In  my  opinion,  sub-s.  2  of  s.  16  of  the  Prohibition  Act, 
1900,  which  prohibits  an  appeal  "  to  any  court  whatsoever," 
is  operative. 

This  appeal  will  therefore  be  dismissed  with  costs. 

Hodgson,  J. : — concurred. 

Fitzgerald,  J.: — This  is  an  appeal  from  the  decision 
of  the  stipendiary  magistrate  for  Queen's  county,  and  to 
reverse  a  conviction  made  by  him  of  the  appellant  for  breach 
of  the  Prohibition  Act,  1900. 

The  initial  question  to  be  decided  is,  does  this  appeal 
lie? 


McMVRRER  v.  JENKINS.  151 

Section  16  of  sub-s.  2,  of  the  Prohibition  Act,  under 
which  this  conviction  is  made,  enacts  that  "  no  appeal  shall 
be  allowed  from  any  conviction,  judgment,  or  order,  in  re- 
spect to  any  offence  against  this  Act,  to  any  court  whatso- 
ever." 

It  is  contended  however,  that  the  section  is  ultra  vires 
of  the  Provincial  Legislature,  on  the  ground  that  any  vio- 
lation of  this  statute  is  a  crime;  and  that  this  restriction  of 
an  appeal  is  a  matter  of  criminal  procedure,  and  therefore 
exclusively  within  the  legislative  authority  of  the  Federal 
Parliament. 

It  is  a  crime,  it  is  urged,  because  the  breach  of  this  Act 
for  the  prohibition  of  the  liquor  traffic  is  a  criminal  offence, 
and  because  s.  138  of  the  Code  makes  disobedience  to  any 
Act  of  any  legislature  in  Canada  an  indictable  offence. 

There  is  nothing  in  either  of  these  contentions. 

Since  the  decision  of  the  Privy  Council  in  Attorney-Gen- 
eral for  Manitoba  v.  Manitoba  License  Holders*  Association, 
this  Prohibition  Act  must  be  held  to  be  clearly  within  the 
competency  of  the  Provincial  Legislature  as  a  matter  of 
local  and  private  nature  from  a  provincial  point  of  view, 
and  as  the  measure  itself  is  not  repugnant  to  any  Act  of 
the  Parliament  of  Canada  dealing  with  the  subject  of  tem- 
perance. 

It  was  so  held  by  this  Court  in  1902:  In  re  Angus 
McDonald. 

The  breach  of  this  Act  is  not  therefore  a  crime  in  the 
sense  that  word  is  used  when  referring  to  the  criminal  law 
of  Canada,  over  which  the  Parliament  of  Canada  has  exclu- 
sive jurisdiction ;  and  consequently  the  provisions  in  it  regu- 
lating the  procedure  under  it  cannot  be  deemed  to  be  "  pro- 
cedure in  criminal  matters,"  also  alone  within  the  compet- 
ency of  the  Federal  Parliament.  They  must  be  deemed  to 
be  provisions  respecting  procedure  in  a  matter  over  which 
this  Province  has  legislative  authority  and  made  in  relation 
to  such  matter;  and  further  as  made  in  connection  with, 
and  incidental  to,  the  power  vested  in  this  Province  to  im- 
pose punishment  by  fine/penalty  or  imprisonment  for  the 
enforcement  of  all  legislation  within  its  legislative  authority. 
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As  to  s.  138,  it  is  only  operative  in  making  disobedience 
to  any  Federal  or  Provincial  Act  an  indictable  offence  where 
no  other  u  penalty  or  other  mode  of  punishment"  is  ex- 
pressly prescribed  by  law. 

There  is  no  such  omission  in  the  statute  before  us, 
nor  are  we  here  dealing  with  an  indictment  for  such  an 
offence,  were  there  such  omission. 

This  appeal  must  be  dismissed,  with  costs. 


PRINCE  EDWABD  ISLAND. 

Sullivan,  C.J.  July  3rd,  1906. 

i 

GAUDET  v.  HAYES. 

Ejectment — Documentary   Title — Hoot  of  Title   not  Shewn — 
No  Evidence  of  Ft^session  by  Plaintiff  or  Predecessors  in 

Title. 

F.  L.  Haszard,  K.C.,  for  plaintiff. 
J.  J.  Johnston,  for  defendant. 

Sullivan,  C.J. : — This  is  an  action  of  ejectment  to  re- 
cover possession  of  twelve  acres  of  land  situated  in  lot  36, 
Queen's  County.  Tlie  writ  was  issued  on  behalf  of  the 
plaintiff  on  1st  December,  1905.  The  evidence  for  the 
plaintiff  was  wholly  documentary.  It  consisted  of  a  deed 
of  conveyance,  dated  16th  August,  1888,  from  one  William 
McLean  to  one  Michael  Laverty,  a  mortgage  dated  27th 
August,  1888,  from  Laverty  to  Davis  and  others,  trustees; 
and  a  deed  dated  11th  March,  1905,  under  a  power  of  sale 
in  that  mortgage  from  Alex.  Cameron  and  another,  sur- 
viving trustees,  to  Gilbert  Gaudet,  the  plaintiff,  who,  it 
appeared,  bought  in  the  premises  as  solicitor  or  agent  of  the 
mortgagees.  There  was  no  evidence  offered  on  behalf  of 
the  defendant;  and  the  plaintiff  gave  no  evidence  of  posses- 
sion of  the  premises  at  any  time,  either  in  himself  or  in 
any  one  through  whom  he  claimed.  The  plaintiff's  counsel 
in  opening  his  case  admitted  that  the  defendant  was  and  is 
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in  actual  possession;  but  he  alleged  that  he  did  not  know 
when,  or  under  what  circumstances,  the  defendant  obtained 
such  possession.  Such  was  the  whole  case  as  presented; 
and  on  it  the  defendant's  counsel  submitted  that  the  plain- 
tiff was  not  entitled  to  a  verdict.  He  based  his  contention 
on  two  grounds.  First,  that  there  was  no  evidence  that 
McLean,  the  grantor  to  Laverty  under  the  deed  of  16th 
August,  1888,  was  at  that  time  or  had  ever  been  in  posses- 
sion of  the  premises.  Secondly,  that  the  sale  to  the  plaintiff, 
he  being  at  the  time  solicitor  or  agent  for  the  mortgagees, 
who  were  the  vendors,  was  inoperative  and  would  not  sup- 
port an  ejectment  by  the  plaintiff. 

The  first  ground  of  objection  is  in  my  opinion  sufficient 
to  effectually  dispose  of  this  case. 

The  question  is  whether  the  plaintiff  is  legally  entitled 
to  actual  possession,  not  whether  the  defendant  has  any 
title. 

In  Roe.  d.  Haldanc  v.  Harvey,  4  Burr.  2487,  tried  nearly 
a  century  and  a  half  ago,  Lord  Mansfield  laid  it  down  as  a 
position :  "  That  in  this  action — ejectment — the  plaintiff  can- 
not recover,  but  upon  the  strength  of  his  own  title.  He 
cannot  found  his  claim  upon  the  weakness  of  the  defendant's 
title.  For  possession  gives  the  defendant  a  right  against 
every  man  who  cannot  shew  a  good  title." 

The  law,  as  now  universally  received  and  recognized,  is 
that  the  fact  of  the  defendant  being  what  is  technically 
called  tenant  in  possession  of  itself  amounts  to  prima  facie 
proof  that  he  is  seised  in  fee,  or  otherwise  legally  entitled 
to  the  possession,  until  the  contrary  be  proved.  To  such 
an  extent  does  this  doctrine  obtain  that  it  has  been  held  in 
numerous  cases  that,  even  if  it  appear  by  the  evidence  that 
neither  party  is  entitled  to  possession,  but  that  the  right  is 
vested  in  some  third  person,  not  a  party  to  the  record,  the 
defendant  is  entitled  to  the  verdict:  See  Doe  d.  Wawn  v. 
Horn,  3  M.  &  W.  333;  Culley  v.  Doe  d.  Taylerson,  11  A.  & 
E.  1008;  Doe  d.  Lloyd  v.  Passingham.  6  B.  &  C.  305.  Tn 
Richards  v.  Richards,  15  East  294,  note  (a),  the  Court  held 
that  "  the  plaintiff  must  remove  every  possibility  of  title  in 
another  before  he  can  recover,  no  presumption  being  ad- 
mitted against  the  person  in  possession." 


154         THE  EASTERN  LAW  REPORTER. 

Now,  bearing  in  mind  the  propositions  of  law  that  I  have 
cited,  how  does  this  case  stand  with  regard  to  them? 

The  title  the  plaintiff  attempted  to  establish  commenced 
with  a  deed  from  McLean  to  Laverty,  dated  16th  August, 
1888 — less  than  18  years  ago — and  there  was  no  evidence 
given  that  McLean  was  then,  or  that  he  had  ever  been,  in 
possession.  If  it  had  been  proved  that  at  the  time  he  executed 
the  deed,  McLean  was  in  possession,  that  would  have  con- 
stituted a  prima  facie  case  calling  for  explanation  from  the 
defendant,  under  Doe  d.  Graham  Hall  v.  Penfold,  8  C.  &  P. 
536,  which  decides  that  proof  of  possession  of  a  grantor,  and 
of  a  conveyance  from  him  in  fee,  is  prima  facie  evidence 
that  at  the  time  of  such  conveyance  he  was  seised  in  fee. 
But  the  striking  fact  remains  that  in  this  case  no  evidence 
of  such  possession  was  given  for  the  plaintiff. 

Then,  again,  this  plaintiff  utterly  failed  to  remove  any 
possibility  of  title  in  another,  which  is  an  element  the  proof 
of  which  is  held  to  be  essential  in  ejectment  cases.  For 
anything  that  appeared  in  evidence,  the  defendant  may  be 
in  possession  under  a  deed  giving  him  an  estate  in  fee,  or 
under  a  devise  in  a  will,  or  as  a  tenant  under  a  lease,  either 
of  which  may  have  been  anterior  to  the  10th  August,  1888, 
when  the  plaintiffs  alleged  the  title  commenced;  or  the 
defendant  may  have  acquired  a  title  by  twenty  years'  adverse 
possession,  before  the  commencement  of  the  plaintiff's  suit. 

In  the  circumstances,  the  presumption:  of  law  is  in  favour 
of  the  defendant  who  is  admittedly  in  possession,  and  under 
the  law  on  the  evidence  adduced  he  is  entitled  to  a  verdict. 
I  therefore  find  a  verdict  for  the  defendant,  for  whom  judg* 
ment  will  be  entered. 


PRINCE  EDWARD  ISLAND. 

Fitzgerald,  J.  March,  1907. 

In  re  HUGH  MORRISON. 

Intoxicating  Liquors — Prohibition  Act — Prosecution  for  Of- 
fence —  Evidence  —  Witness  Refusing  to  Answer  on 
Ground  that  Answer  Might  Tend  to  Criminate  Him — Com- 
mittal for  Contempt —  Committal  for  Eight  Days  on  Ad- 
journment of  Hearing  for  Four  Days. 

J.  J.  Johnston,  for  prisoner. 
W.  A.  Weeks,  for  the  Crown. 
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Fitzgerald,  J.: — The  prisoner,  a  witness  in  a  prosecu- 
tion against  James  Kennedy  for  breach  of  the  Prohibition 
Act,  1900,  refused  to  answer  a  question  put  to  him  by  the 
stipendiary  magistrate  for  Prince  county,  on  the  ground 
that  his  answer  might  tend  to  criminate  himself. 

The  magistrate  adjourned  the  hearing  until  the  ?th 
March  instant,  and  committed  the  witness  to  jail  for  such 
refusal,  by  warrant,  ordering  his  detention  for  a  period  of 
time  covering  such  adjournment.  On  the  7th  of  March 
he  was  brought  before  the  magistrate,  and  put  on  the  stand 
at  such  adjourned  hearing,  and  again  refusing  to  answer, 
he  was  re-committed  by  the  magistrate  for  a  period  of  eight 
days.  The  magistrate,  however,  adjourned  the  hearing  un- 
til the  11th  March,  a  period  of  four  days. 

It  is  contended  that  the  prisoner's  detention  is  illegal  on 
two  grounds:  (1)  That  he  had  a  right  to  refuse  to  answer 
the  question  put  to  him,  as.  his  answer  might  tend  to  crimi- 
nate him,  on  a  charge  of  procuring  liquor  for  other  persons 
contrary  to  s.  2  of  the  Act,  6  Edw.  VII.  c.  20;  and  (2) :  That 
the  magistrate  had  no  power  to  adjourn  the  hearing  for  four 
days  and  commit  the  witness  for  eight  days. 

It  will  be  unnecessary  for  me  to  say  anything  as  to  the 
first  ground,  as  I  have  decided  to  make  the  rule  nisi  for  a 
habeas  corpus  absolute  on  the  second,  for  the  following 
reasons,  shortlv: 

Section  678  of  the  Criminal  Code  regulates  these  pro- 
ceedings, and  there  does  not  appear  to  be  any  reasonable 
doubt  as  to  its  interpretation.  Power  in  it  is  expressly 
given  to  the  trial  magistrate  where  a  witness  before  him 
refuses  to  testify  to  adjourn  the  hearing  for  any  period  not 
exceeding  eight  clear  days,  and  in  the  meantime  to  commit 
the  person  so  refusing  to  gaol,  etc.,  and  further  requires  the 
magistrate  to  bring  such  person  up  before  him  upon  such 
adjourned  hearing,  and  if  again  the  witness  refuses,  to  con- 
tinue such  adjournments  and  detention  u  until  the  prisoner 
consents  to  do  what  is  required  of  hi  in/* 

The  intention  is  plain,  to  commit  the  witness  during  the 
adjournment  or  adjournments,  and  to  keep  him  a  prisoner 
in  the  meantime  "  unless  he  sooner  consents  to  be  examined." 
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1  see  no  power  or  authority  in  the  magistrate  to  punish 
him  as  for  a  contempt  for  a  specified  period  of  time  and 
beyond  the  date  of  adjournment.  This  is  what  he  appar- 
ently has  done  in  this  case. 

Counsel  for  the  Crown  does  not  on  this  ground  oppose 
the  prisoner's  discharge,  but  asks  for  the  usual  order  pro- 
tecting the  magistrate  and  all  others  from  any  action  by 
reason  of  this  committal. 

The  order  will  be  made  for  the  prisoner's  discharge 
upon  terms  protecting  the  magistrate  and  others  as  asked. 


TH  i£ 


Eastern  Law  Reporter. 


Voi,.  III.  TORONTO,  JUNE  15,  1907.  No.  4 

PRINCE  EDWARD  ISLAND. 

Fitzgerald,  J.  March,  1907. 

IN  RE  HARTEL  SIMS. 

Intoxicating  Liquors  —  Prohibition  Act  —  Prosecution  for 
Offence  —  Witness  Refusing  to  Answer  —  Committal  for 
Contempt. 

J.  J.  Johnston,  for  prisoner. 
W.  A.  Weeks,  for  Crown. 

Fitzgerald,  J.: — The  above  applicant  was  also  a  wit- 
ness refusing  to  answer  in  the  same  prosecution  against 
James  Kennedy  referred  to  in  the  preceding  application. 

At  the  hearing  on  the  28th  February  last,  a  warrant  was 
issued  for  his  committal  for  eight  days.  For  some  unex- 
plained reason,  but  not  owing  to  any  act  or  fault  of  the 
witness,  he  was  not  arrested  until  the  5th  of  March  instant. 

When  the  Court  met  on  the  7th  of  March,  he  was  not 
brought  before  the  magistrate,  and  counsel  for  the  Crown 
admits  that  there  appears  no  reason  why  the  magistrate 
did  not  then  have  this  witness  brought  before  him. 

If  I  have  read  the  statute  aright,  the  detention  is  in- 
tended to  be  for  no  longer  a  period  than  the  time  between 
the  several  adjournments,  with  a  clear  provision  requiring 
the  prisoner  to  be  brought  up  upon  each  such  adjournment, 
in  order  that  he  may  have  an  opportunity  of  answering. 

In  this  case,  it  appears  to  me,  the  magistrate's  action 
is  only  another  mode  of  punishing  for  contempt,  by  imprison- 
ment for  a  specified  period  beyond  the  adjourned  hearing, 
and  is,  I  think,  equally  invalid. 

TOL.   III.   K.LR.    NO.    4—11 
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The  statute,  in  my  view  of  it,  purposely  safeguards  the 
witness  as  to  the  length  of  time  he  can  be  imprisoned,  viz., 
from  one  adjournment  to  another;  none  being  for  more 
than  eight  days,  and  each  fresh  imprisonment  being  upon 
a  continuing  refusal  to  testify. 

If  a  magistrate  can  so  issue  his  warrant  as  to  detain  a 
witness  over  an  adjournment  without  giving  him  an  oppor- 
tunity to  testify,  this  safeguard  is  gone,  and  the  purpose  of 
the  statute  is  defeated.  He  has  no  right  to  commit  a  wit- 
ness for  eight  days,  if  the  adjournment  is  for  a  shorter 
period  of  time,  and  if  through  no  fault  of  the  witness  he 
is  detained  in  prison  beyond  an  adjournment,  his  detention 
is  equally  illegal. 

The  prisoner  will  be  discharged  with  the  same  order 
protecting  the  magistrate  and  others. 


PRINCE  EDWARD  ISLAND. 

Sullivan,  C.J.  18th  April,  1907. 

MAGDALEN  ISLANDS  STEAMSHIP  COMPANY, 
LIMITED  v.  THE  SHIP  "  DIANA/' 

Ship — Collision — Ship  Overtaken  by*  Steamer — Pleading — 
Evidence — Preliminary  Act — No  Allegation  that  Ship  was 
"  an  overtaken  one"  nor  that  Steamer  had  no  Lights — 
Evidence  of  these  Facts  Admissible — Evidence  to  Contra- 
dict Plaintiff's  Preliminary  Act  Admissible  although  at 
Variance  with  Defendants9  Preliminary  Act — Vessel  "  Hove* 
to  " — Duties  of  Steamers  as  to  "  look  outs  " — Onus  of  Proof 
— Wrongdoer  aiding  other  Vessel  after  Collision  not  Enr- 
titled  to  Salvage. 

W.  S.  Stewart,  K.C.,  and  R.  E.  Harris  (of  the  Nova 
Scotia  Bar)  for  plaintiffs. 

Fred.  R.  Taylor  (of  the  New  Brunswick  Bar)  and 
Edward  S.  Dodge  (of  the  Massachusetts  Bar)  for  defendants. 

Sullivan,  C.J.: — These  actions  were  brought  by  the 
Magdalen  Islands  Steamship  Company,  Limited,  as  owners 
of  a  steamship  called  the  Amelia,  against  a  sailing  vessel 
called  the  Diana.     One  action  is  for  the  recovery  of  damages 
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in  respect  of  a  collision  which  took  place  between  the  Amelia 
and  the  Diana  on  the  26th  September,  1906,  in  the  Gulf  of 
St.  Lawrence,  and  the  other  action  is  on  a  claim  for  salvage 
remuneration  for  towing  the  Diana  from  the  place  of  col- 
lision to  Souris  in  Prince  Edward  Island.  There  is  a  counter- 
claim in  each  case  on  behalf  of  the  Diana,  for  damages 
occasioned  to  her  in  the  collision  by  the  Amelia.  By  con- 
sent of  the  parties,  the  actions  were  consolidated  undei 
an  order  of  the  Court  and  were  tried  as  one  cause. 

The  Amelia  was  of  the  burden  of  257  tons  gross  and 
103  tons  net,  her  length  over  all  was  145  feet.  She  was 
employed  in  carrying  mails,  passengers  and  freight  between 
Pictou,  Nova  Scotia,  and  the  Magdalen  Islands,  calling  at 
Souris  in  Prince  Edward  Island.  At  the  time  of  the  col- 
lision she  had  on  hoard  as  master,  Captain  Burns,  a  first 
mate,  Pride,  a  second  mate,  two  engineers,  three  firemen, 
four  sailors  and  a  wcnchman,  besides  a  purser,  steward  and 
cook;  and  she  carried  five  or  six  passengers.  She  was  at 
the  time  a  light  ship,  her  whole  cargo  consisting  of  a  couple 
of  hundred  bags  of  salt. 

The  Diana  was  a  fishing  schooner,  hailing  from  Glou- 
cester, Massachusetts.  Her  burden  was  123  tons  gross 
and  89  tons  net  register.  Her  length  over  all  was  103  feet 
J)  inches.  Her  crew  all  told  comprised  18  men  and  she  was 
in  charge  of  Captain  James  McLean.  At  the  time  of  the 
collision  she  was  engaged  in  seining  mackerel  off  the  coast 
of  Prince  Edward  Island. 

According  to  the  preliminary  act  of  the  plaintiff  the  col- 
lision took  place  at  2.55  o'clock  in  the  morning,  "  about  6 
miles  west,  south-west  from  East  Point  Light,"  and  accord- 
ing to  the  preliminary  act  of  the  defendant,  it  took  place 
at  about  2.45  o'clock  in  the  morning  "  about  7  miles  south, 
south-west  from  East  Point  Light."  In  support  of  the  plain- 
tiffs' view  as  to  the  place  of  the  collision  witnesses  from  the 
Amelia  testified  that  the  course  of  that  steamer  from  Entry 
Island  Light  in  the  Magdalen  Islands,  was  south  west  half 
south  until  East  Point  Light  bore  north  west  between  two 
and  three  miles  distant ;  that  this  course  was  then  changed 
to  west  half  south  and  that  the  pursuance  of  these  courses 
brought  the  Amelia  to  the  place  in  which  it  is  alleged  for 
the  plaintiffs  the  collision  occurred.  The  witnesses  in  sup- 
port of  the  view  put  forward  on  behalf  of  the  Diana  as  to 
the  place  of  collision  testified  partly  from  bearings  alleged 
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to  have  been  taken  at  the  time,  and  partly  from  observation 
and  their  knowledge  of  the  locality  in  which  they  had  been 
fishing.  There  are  elements  of  uncertainty  in  the  state- 
ments of  both  parties;  but  a  consideration  of  the  courses 
alleged  to  have  been  taken  by  the  Amelia  and  of  all  the 
evidence  adduced  on  the  point  leads  me  to  the  conclusion 
that  the  collision  took  place  about  5  mile6  south-west  from 
East  Point  Light,  and  about  3  miles  from  the  nearest  land. 
But  in  the  view  I  take  of  the  case  it  is  not  material,  even 
if  it  were  practicable,  to  arrive  at  a  closer  approximation  as 
to  the  place  in  which  the  vessels  came  in  contact. 

The  parties  practically  agreed  as  to  the  direction  and 
force  of  the  wind,  both  alleging  that  it  was  west,  north-west, 
the  plaintiffs  stating  that  it  was  a  moderate  breeze,  and  the 
defendants  that  it  was  about  4  knots  an  hour..  They  also 
substantially  agreed  that  there  was  no  sea.  As  to  the  state 
of  the  weather  it  is  alleged  in  the  plaintiffs'  preliminary 
act  that  it  was  "dark  but  fine"  and  in  the  defendants' 
preliminary  act  that  it  was  "clear  but  slightly  overcast, 
no  mist  or  fog."  There  was  some  discrepancy  among  the 
plaintiffs'  witnesses  on  this  head.  Painchaud,  a  passenger 
of  the  Amelia,  said  it  was  "  a  little  dark,"  but  that  he  saw 
the  loom  of  the  land,  and  saw  the  sails  of  the  Diana  50 
yards  away.  All  the  crew  of  the  Amelia  said  they  could 
not  see  the  land.  Theriault,  the  look-out,  said  he  saw  the 
sails  of  the  Diana  about  a  minute  or  a  minute  and  a  half 
before  the  collision,  which  according  to  the  rate  of  speed 
of  the  Amelia  would  give  the  distance  as  about  from  900 
feet  to  1,350  feet,  at  which  he  had  seen  them,  while  McLean, 
the  wheelman,  said  it  was  so  dark  he  could  not  see  from  the 
pilot-house  the  man  on  the  look-out,  a  distance  of  fifty  feet. 

The  witnesses  from  the  Diana  said  that  the  weather 
was  clear,  at  times  starlight,  with  some  clouds,  and  that  a 
vessel  even  without  lights  could  be  seen  from  half  a  mile 
to  a  mile  and  a  half  distant.  In  this  they  were  supported 
by  Captain  Gallant  and  his  first  officer  Skerry  of  the  schoo- 
ner "  James  A.  Gray/'  both  of  whom  testified  that  they  saw 
the  sails  of  the  Diana  at  a  distance  which  they  estimated 
at  from  a  quarter  of  a  mile  to  a  mile.  The  weight  of  the 
evidence  on  this  point  satisfies  me  that  it  was  at  least,  as 
some  of  the  witnesses  described  it,  "  a  good  night  for  seeing 
lights." 
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The  course  of  the  Amelia  was  west  half  south  and  her 
speed  was  between  nine  and  ten  knots  an  hour.  The 
Diana's  course  was  north,  north-west,  and  from  the  time 
she  ceased  fishing  in  the  evening  until  12  o'clock  midnight 
she  was  hove-to  on  the  starboard  tack,  under  mainsail,  fore- 
sail, jumbo,  and  jib,  with  the  jib  amidships,  the  jumbo  to 
windward,  the  wheel  hard  down  on  the  starboard  tack  with 
a  becket  on  one  of  its  spokes  to  keep  it  from  moving.  From 
12  o'clock  to  the  time  of  the  collision  she  was  on  the  port 
tack  with  the  same  sale,  the  jumbo  on  the  port  side  and 
the  helm  hard  down.  The  wind  moderated  obout  12  o'clock, 
and  from  that  hour  to  the  time  of  the  collision  the  speed 
of  the  Diana  was  from  half  a  knot  to  one  knot  an  hour. 

The  vessels  came  in  contact  by  the  stem  of  the  Amelia 
striking  the  Diana  on  her  starboard  bow  forward  of  the 
forerigging  opposite  the  windlass.  As  the  result  of  the 
impact  a  hole  was  broken  in  the  bow  of  the  Diana,  her  star- 
board light  was  crushed  in,  the  glass  broken  and  the  light 
extinguished.  The  stem  of  the  Amelia  was  also  broken 
and  other  damage  was  done  to  both  vessels. 

The  fault  or  default  attributed  to  the  Diana  is  set  forth 
in  the  plaintiffs'  preliminary  act  in  these  words:  "That 
the  schooner  had  no  lights,  and  no  attempt  was  made  to 
make  any  signal  or  draw  the  attention  of  the  steamer 
Amelia  to  her  position,  and  no  attempt  was  made  to  avoid 
the  collision;  and  the  said  schooner  violated  the  rules  and 
regulations  as  to  her  proper  navigation." 

In  opening  the  case  the  plaintiffs'  counsel  specified  no 
fault  or  default  against  the  Diana,  and  at  first  the  contro- 
versy appeared  to  be  whether  the  side  lights,  and  more 
especially  the  starboard  light,  of  the  Diana  were  properly 
placed,  and  were  burning  at  the  time  of  and  immediately 
prior  to  the  collision.  But  towards  the  conclusion  of  the 
case,  Mr.  Harris,  the  plaintiffs'  counsel,  stated  that  his  con- 
tention was  that  "in  approaching  the  Diana  there  was  no 
light  visible  to  those  on  board  the  Amelia,  and  that  that 
might  have  been  due  to  the  fact  that  there  was  no  starboard 
light  burning,  or  to  the  fact  that  the  Amelia  was  approach- 
ing the  Diana  \ipon  such  a  course — more  than  two  points 
pbaft  the  beam — as  to  preclude  the  Amelia  from  seeing 
the  starboard  light,  if  burning  on  board  the  Diana."  As 
to  the  port  light,  Pride,  the  mate  of  the  Amelia,  who  ex- 
pmined  it  after  their  arrival  in  Souris,  admitted  that  he 
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saw  nothing  wrong  with  it,  and  it  was  seen  from  the  Amelia 
burning  while  the  Diana  was  being  towed. 

Mr.  Dodge  argued  in  his  closing  address  for  the  defen- 
dants that  the  plaintiffs  were  precluded  from  setting  up  the 
case  that  the  Diana  was  an  overtaken  vessel  because  that 
wras  not  specifically  alleged  in  the  plaintiffs'  opening  nor  in 
any  of  the  proceedings;  that  the  point  should  have  been 
taken  at  the  earliest  possible  stage  of  the  case,  and  that 
the  general  allegation  in  the  plaintiffs'  preliminary  act  that 
the  Diana  had  no  lights  was  not  sufficiently  specific  to  em- 
brace the  plaintiffs'  contention.  But  inasmuch  as  it  does 
not  appear  that  the  defendants  were  in  any  way  misled  by 
the  statement  in  the  plaintiffs'  preliminary  act,  nor  by  the 
subsequent  proceedings,  and  as  it  does  not  appear  that  the 
allegation  in  the  plaintiffs'  preliminary  act,  giving  it  a  rea* 
sonable  construction,  was  calculated  to  mislead,  I  will  not 
give  effect  to  the  defendants'  objection,  but  will  proceed 
to  consider  the  plaintiffs'  contention  upon  its  merits.  That 
contention  is  resolved  into  two  questions: 

First — Was  the  starboard  light  of  the  Diana  burning? 
Second — If  it  was  burning,  was  the  Amelia  in  the  posi- 
tion of  an  overtaking  ship? 

It  appears  by  uncontradicted  evidence  that  the,  Diana 
was  sufficiently  manned  for  a  vessel  of  her  class;  that  she 
had  the  full  watch  that  is  usually  carried  by  Gloucester 
fishing  vessels;  that  her  side  lights  were  in  dimensions  the 
largest,  and  in  quality  of  the  best,  carried  by  vessels  of  her 
size;  that  they  were  properly  set  in  the  forerigging,  and 
so  fixed  as  to  throw  the  light  from  right  ahead  to  two  points 
abaft  the  beam  on  either  side,  and  of  such  a  character  as 
to  be  visible  at  a  distance  of  at  least  two  miles,  thus  meeting 
in  all  respects  the  requirements  of  the  rules  concerning 
lights.  They  were  never  known  to  have  gone  out,  nor  to 
have  given  any  trouble  in  keeping  them  burning.  Blondin, 
the  cook,  whose  duty  it  was  to  attend  to  the  lights,  testified 
that  he  cleaned,  trimmed  and  filled  the  lamps  on  the  day 
preceding  the  collision,  and  that  they  were  placed  in  their 
proper  positions  at  the  usual  time  that  evening;  that  at 
12  o'clock  that  night  he  saw  them  in  their  proper  places, 
the  green  light  on  the  starboard  side,  and  the  red  light  on 
the  port  side,  burning  brightly. 

McRae  and  Steele,  who  formed  the  watch  on  the  Diana 
from  2  o'clock  in  the  morning  \mtil  the  time  of  the  collision, 
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the  former  aft  at  the  wheel  and  the  latter  on  look-out  for- 
ward of  the  foremast  and  aft  of  the  windlass,  both  testified 
that  they  looked  at  the  lights  when  they  went  on  watch 
and  that  they  were  then  burning  brightly,  unobstructed  in 
any  way.  When  they  first  saw  the  light  of  the  Amelia  at 
from  15  to  30  minutes  after  2  o'clock,  thev  looked  at  their 

* 

lights  and  found  them  still  burning  brightly,  and  again 
within  a  few  minutes  of  the  collision,  or  as  McKae  expressed 
it,  "  about  a  minute  before  the  collision,  just  before  she 
(the  Amelia)  swung  down  on  top  of  us,''  they  could  see  by 
the  reflection  of  the  green  light  on  the  bulge  of  the  jib  that 
the  starboard  light  of  the  Diana  was  then  burning.  The 
starboard  lantern,  crushed  in,  with  the  glass  broken,  and 
containing  some  oil,  was  exhibited  in  Court,  and  according 
to  the  evidence  it  was  then  in  the  condition  in  which  it  was 
when  taken  from  its  proper  position  in  the  rigging  of  the 
Diana  at  Souris,  after  the  collision.  Some  pieces  of  the 
broken  glass  of  the  lamp  were  found  on  the  well  deck  of  the 
Amelia.  In  addition  to  this  testimony  there  is  the  corro- 
borative evidence  of  Captain  Gallant  of  the  schooner  "James 
R.  Gray/'  which  was  sailing  in  the  vicinity  on  her  way  to 
Pictou,  and  of  Skerry  the  mate  of  that  schooner,  both 
apparently  independent  and  disinterested  witnesses.  Short- 
ly after  2  o'clock  on  the  morning  of  the  collision  they  saw 
the  green  side  light  of  a  schooner,  which  the  evidence  shews 
was  the  Diana,  on  their  starboard  or  lee  bow,  and  about 
2  miles  distant.  Afterwards  thev  saw  the  schooner's  sails 
at  a  distance  of  from  a  quarter  mile  to  a  mile.  They  re- 
cognized her  as  an  American  fishing  schooner.  Then  they 
saw  the  mast-head  light  of  a  steamer  which  the  evidence 
proves  was  the  Amelia.  The  steamer  was  heading  upon 
the  schooner,  and  as  their  vessel  was  tacking  they  continued 
to  see  both  side  lights  of  the  schooner  until  they  became 
obstructed  from  view  by  the  steamer,  which  was.  Captain 
Gallant  said,  about  20  minutes  to  3  o'clock.  Shortly  after- 
wards they  saw  a  search  light  at  the  place  where  apparently 
the  steamer  and  the  schooner  came  in  contact.  The  evi- 
dence shews  that  a  search  light  was  used  by  the  steamer  just 
after  the  collision.  From  all  this  evidence  I  must  take  it 
to  be  established  as  an  undoubted  fact  that  the  Diana  car- 
ried the  proper  side  lights,  and  that  they  were  burning 
properly.     That  fact  is  proved  by  affirmative  evidence,  and 
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negatived  "by  no  evidence  whatever,  except  by  that  of  wit- 
nesses who  only  say  that  they  did  not  see  them. 

The  next  question  is  whether  the  Diana  was  an  overtaken 
vessel  under  article  24  of  the  regulations  for  preventing 
collisions  at  sea,  and  which  under  article  10  would  be  re- 
quired to  shew  from  her  stern  a  white  light  or  a  flare-up 
light. 

The  counsel  on  both  sides  were  agreed  that,  taking  the 
course  of  the  steamer  as  west  half-south  and  the  course  of 
the  schooner  as  north  north-west,  as  the  evidence  shews 
that  it  was,  with  the  steamer  heading  directly  for  the 
schooner,  the  Amelia  would  be  approaching  the  Diana  at 
an  angle  of  V/*  points  abaft  the  beam  of  the  Diana.  But 
as  it  appears  that  the  Amelia  was  passing  ahead  across  the 
course  of  the  Diana,  the  Diana  being  on  her  port  bow,  the 
Amelia  would  necessarily  approach  nearer  abeam  than  VA 
points.  The  contention  for  the  defendants  is  that  the  Amelia 
approached  the  Diana  about  abeam,  or  forward  of  abeam, 
and  that  that  is  in  substantial  agreement  with  the  allegation 
in  the  plaintiffs'  preliminary  act  that  the  Diana  "  would  be 
bearing  about  between  west  and  west  south-west  from  the 
steamer."  The  evidence  of  the  Diana's  watch  is  in  accord- 
ance with  this  view.  McRae  and  Steele  said  that  after 
viewing  and  considering  the  course  of  the  steamer  they 
concluded  she  would  cross  the  bow  of  the  Diana,  and  Steele 
paid  he  saw  "the  steamer's  light  3  miles  away  bearing  Y* 
point  forward  of  our  beam." 

The  evidence  of  Painchaud,  Pride,  Theriault  and  Cap- 
tain Burns  for  the  plaintiffs  tends  to  shew  that  the  Amelia 
was  approaching  the  Diana  at  about  a  right  angle,  which 
would  indicate  that  the  Amelia  was  approaching  the  Diana 
little,  if  any,  abaft  the  latter^  beam. 

Mr.  Hyndman,  the  nautical  assessor,  has  been  good 
enough  to  furnish  me  with  two  diagrams  exhibiting  the  po- 
sitions of  the  Amelia  and  the  Diana  according  to  their  courses 
as  proved,  and  the  rate  of  speed  of  the  Amelia,  at  a  quarter 
of  an  hour  before  the  collision,  and  at  one  minute  before 
the  collision,  respectively.  At  a  quarter  of  an  hour  before 
the  collision  the  two  vessels  were  about  two  and  a  quarter 
miles  apart.  The  Diana  was  half  a  point  on  the  port  bow 
of  the  Amelia  and  the  Amelia  was  one  point  abaft  the 
beam  of  the  Diana.  At  one  minute  before  the  collision  the 
Amelia  was  aboiit  900  feet  from  the  Diana,  and  the  Diana 
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was  two  degrees  on  the  Amelia's  port  bow.    The  Amelia 
was  then  half  a  point  abaft  the  beam  of  the  Diana. 

It  was  argued  for  the  plaintiffs  that  the  defendants 
were  precluded  from  shewing  at  the  trial  that  the  Amelia 
approached  the  Diana  forward  of  the  Diana's  beam,  as  in 
the  defendants'  preliminary  act  it  is  alleged  that  the  bear- 
ing of  the  Amelia  was  "a  little  abaft  the  starboard  beam" 
of  the  Diana.  I  do  not  agree  with  that  view.  The  evi- 
dence on  this  point  on  behalf  of  the  defendants  was  not 
offered  in  contradiction  of  the  defendants'  preliminary  act. 
but  was  intended  to  shew  that  the  Amelia  did  not  approach 
the  Diana  at  more  than  two  points  abaft  the  latter's  star- 
board beam,  which  was  the  question  raised  on  behalf  of 
the  plaintiffs,  and  any  evidence  tending  to  shew  that  the 
line  of  approach  of  the  Amelia  was  either  not  more  than 
two  points  abaft  the  Diana's  beam,  or  was  forward  of  her 
beam,  was  admissible  for  such  purpose. 

In  connection  with  this  branch  of  the  case  the  plaintiffs' 
counsel  argued  that  a  vessel  "hove-to"  with  her  helm  lashed 
down  is  liable  to  fall  off  until  her  sails  fill  and  then  come  up 
to  the  wind  until  her  sails  empty,  and  that  she  may  thus 
pursue  an  unsteady  course,  zig-zagging  from  one  side  to  the 
other  over  a  range  of  four  or  five  points.  That,  taking  the 
course  of  the  Amelia  to  be  west  half  south  and  the  course 
of  the  Diana  to  be  north,  north-west,  would  place  the 
Amelia  VA  points  abaft  the  beam  of  the  Diana.  That 
proceeding  on  these  courses,  if  the  Diana  came  up  more 
than  half  a  point  the  Amelia  would  lose  her  side  light, 
and  for  at  least  some  period  of  time  the  Diana  would  be  in 
the  position  of  an  overtaken  vessel.  Speaking  of  the  oc- 
casion in  question  and  of  the  conditions  then  existing,  the 
evidence  as  given  by  McRae  and  Steele,  who  formed  the 
watch  of  the  Diana  from  2  o'clock  to  the  time  of  the  col- 
lision, is  that  the  Diana  was  pursuing  a  steady  course  without 
any  noticeable  variation,  McRae  stating  that  she  might  vary 
a  quarter  of  a  point  each  way.  Captain  McLean  said  that 
when  he  had  occasion  to  observe  the  conduct  of  the  Diana 
shortly  after  12  o'clock,  she  was  not  coming  up  and  falling 
off  that  he  could  notice,  and  that  when  he  was  on  deck  again 
about  five  minutes  after  2  o'clock,  he  looked  a  couple  of 
minutes  and  did  not  see  any  variation.  On  the  latter  oc- 
casion he  looked  at  the  Diana's  compass,  and  saw  that  her 
course  was  north,  north-west. 
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This  positive  and  uncontradicted  testimony  as  to  .the 
manner  in  which  the  Diana  was  actually  proceeding  on  that 
occasion,  considered  apart  from  answers  to  questions  based 
upon  theories  as  to  what  vessels  uhove-to"  might  generally 
do,  or  be  expected  to  do,  or  even  as  to  what  the  Diana 
might  do  in  conceivably  different  circumstances,  does  not 
able  me  to  come  to  the  conclusion,  suggested  by  Mr.  Harris, 
that  the  Amelia  was  approaching  the  Diana  on  a  course  of 
more  than  two  points  abaft  the  latter 's  beam;  and  that  the 
Amelia  not  being  so  approaching,  the  Diana  was  not  an 
overtaken  vessel  under  article  24,  and  not  being  an  over- 
taken vessel  the  Diana  was  not  required  to  shew  from  her 
6tern  a  light  under  article  10,  nor  was  she  under  any  obli- 
gation to  shew  a  torch  or  make  any  other  signal.  The 
Eobert  Graham  Dunn,  102  Fed.  Rep.  652,  S.  C.  on  appeal, 
107  Fed.  Rep.  994;  The  Martha  B.  Wallace,  148  Fed.  Rep. 
94. 

Mr.  Harris  further  contended  that  the  mere  fact  of  be- 
ing "hove-to"  as  the  Diana  was,  and  continuing  in  that 
condition,  in  the  circumstances,  constituted  negligence  on 
her  part.  He  relied  chiefly  in  support  of  his  argument  on 
the  case  of  the  Transit,  3  Benedict  192,  decided  by  a  Judge 
of  a  district  court  of  the  United  States,  in  which  a  pilot- 
boat  which  was  "  hove-to "  with  her  helm  lashed,  and  d 
schooner  with  which  she  collided,  were  held  to  be  in  fault, 
the  pilot-boat  because  she  did  not  keep  a  steady  course.  Mr. 
Harris  also  sought  support  from  the  case  of  The  Haverton, 
31  Fed.  Rep.  563,  decided  by  a  Judge  of  the  circuit  court  of 
the  Eastern  District  of  the  State  of  Louisiana,  in  which  a 
pilot-boat  was  held  at  fault  among  other  things  in  not  taking 
precautions  "  by  way  of  unlashing  her  helm  and  calling  the 
watch  below  when  it  became  apparent  that  the  collision  was 
imminent."  Even  if  those  cases  were  binding  on  this  Court, 
which  of  course  they  are  not,  they  are  distinguishable  from 
the  case  at  bar. 

In  the  Transit,  as  stated  by  the  Court,  "  the  pilot-boat 
was  luffing  up  and  then  keeping  off,  her  luffing  up  being  to 
such  an  extent  as  to  cause  her  sails  to  shake,  and  her  falling 
off  being  to  the  extent  of  two  points,  and  when  she  fell  off 
and  went  ahead  her  course  would  be  for  the  port  quarter 
.  of  the  Transit,  and  when  she  luffed  up  she  would  shoot 
across  the  bows  of  the  Transit,  and  this  luffing  up  and  fall- 
ing off  by  the  pilot-boat  was  repeated  several  times  and 
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noticed  from  the  Transit  while  the  two  vessels  were  ap- 
proaching each  other.  Finally  when  the  two  vessels  were 
about  80  yards  apart  the  pilot-boat  took  another  luff  sharp 
across  the  bows  of  the  Transit.  The  Court  said :  "  It  was 
the  duty  of  the  pilot-boat  to  keep  her  course,  but  she  kept 
no  course  whatever. " 

In  the  Haverton,  the  pilot-boat  had  her  helm  lashed; 
all  hands  were  below  asleep  except  a  boy  who  was  on  the 
watch,  and  she  was  proceeding,  as  the  Court  said,  in  "  a 
happy  go  lucky  manner/' 

The  uncontradicted  evidence  in  the  case  at  bar  is  that 
the  Diana  was  not  "coming-to"  and  u  falling-off;"  but  on 
the  contrary  that  she  maintained  a  steady  course,  not  vary- 
ing at  any  time  more  than  half  a  point,  and  that  her  wheel 
was  made  fast  by  a  becket,  which  could  be  removed  in- 
stantly, and  that  besides  the  look-out  there  was  a  man  at 
the  wheel  ready  to  act  in  any  emergency.  Moreover,  in  this 
ease,  according  to  the  evidence,  it  never  became  apparent 
that  the  Diana  was  not  observed  by  the  Amelia,  nor  did  it 
become  apparent  to  those  on  board  the  Diana  that  a  colli- 
sion was  imminent  until  the  vessels  were  almost  in  the  very 
act  of  contact,  as  the  schooner's  watch  concluded  that  the 
steamer  would  pass  clear  of  the  schooner  until  she  suddenly 
veered  down  upon  her.  I  have  been  referred  to  no  case 
which  decides  that  navigating  a  vessel  "  hove-to"  with  her 
wheel  in  a  becket,  as  the  Diana  was,  unaccompanied  by  other 
conduct  or  conditions,  establishes  seamanship  of  so  faulty  a 
character  that  a  vessel  so  situated,  in  the  event  of  her  col- 
lision with  another  vessel,  shall  be  ipso  facto  held  to  blame. 
In  the  case  of  the  Transit,  and  the  Haverton,  it  was  held 
that  the  conduct  of  the  pilot-boats,  which  were  "  hove-to," 
contributed  to  the  collision;  in  the  former,  because  of  what 
the  Judge  designated  "  wild  manoeuvring,"  and  in  the  latter 
on  account  of  what  the  Court  called  "the  happy  go  lucky 
manner  "  in  which  the  pilot-boat  was  proceding.  No  such 
misconduct  has  been  proved  against  the  Diana. 

In  the  case  of  the  Barque  Brigitte  v.  Forward,  9  E.  C.  R. 
339,  it  was  contended,  as  in  this  case,  that  a  vessel  "  hove- 
to  "  with  her  helm  lashed  hard  down,  as  she  was  continually 
"  coming-to  "  and  "  falling-off  "  the  wind,  and  changing  the 
position  of  her  lights,  should  be  held  at  fault,  but  the  Court 
decided  that  as  her  conduct  did  not  contribute  to  the  colli- 
sion she  was  not  to  blame  simply  because  she  was  "  hove-to  " 
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with  her  helm  lashed  down.  The  alleged  fault  of  being 
"  hove-to,"  as  the  Diana  was,  does  not  relate  to  a  statutory 
rulp.  It  concerns  only  the  ordinary  rules  of  navigation,  as 
to  which  it  must  appear  not  only  that  there  was  a  fault, 
but  that  such  fault  did  in  fact  contribute  to  the  collision. 
See  the  Emily  B.  Maxwell,  96  Fed.  Rep.  999;  the  Colum- 
bian, 100  Fed  Rep.  991;  the  Nacoochee,  137  U.  S.  330. 

On  this  point  I  submitted  to  the  nautical  assessor,  as  a 
question  of  seamanship,  whether  in  his  opinion,  in  the  cir- 
cumstances of  this  case,  the  fact  that  the  Diana  was  "  hove- 
to"  as  described  in  the  evidence,  contributed  to  the  colli- 
sion, and  his  answer,  with  which  I  agree,  is  in  the  negative. 

A  further  contention  on  behalf  of  the  plaintiffs  was  that 
in  the  circumstances  the  Diana  should  have  done  something 
to  avert  the  collision,  as  provided  by  the  note  to  article  21, 
and  that  she  did  nothing.  Article  21  and  the  note  are  as 
follows : 

"  When  by  any  of  these  rules  one  of  two  vessels  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course  and  speed. 
Note. — When  in  consequence  of  thick  weather,  or  other 
causes,  such  vessel  finds  herself  so  close  that  collision  can- 
not be  avoided  by  the  action  of  the  giving-way  vessel  alone, 
she  also  shall  take  such  action  as  will  best  aid  to  avert  the 
collision." 

The  note  is,  it  appears  to  me,  wholly  inapplicable  in  view 
of  the  facts  of  this  case.  There  were  no  causes  here  indi- 
cating that  the  Amelia  could  not  have  avoided  the  schooner 
until  she  and  the  Diana  were  in  the  very  agony  of  collision. 
It  is  in  evidence  that  the  watch  on  board  the  Diana  had  care- 
fully viewed  the  approach  of  the  Amelia,  and  had  concluded 
that  she  would  pass  clear  across  the  bow  of  the  Diana,  about 
the  length  of  the  steamer  ahead  of  the  schooner,  until  the 
last  moment,  when  the  Amelia  veered  down  upon  the  Diana. 
I  am  also  of  opinion  that  there  were  no  special  circum- 
stances existing  which,  under  article  27  or  article  29,  made 
a  departure  from  the  usual  rule  necessary.  In  the  case  at 
bar,  a  change  of  course  or  other  action  by  the  Diana  would 
have  been  of  no  avail,  and  might  have  caused  a  worse  dis- 
aster than  that  which  occurred.  This  is  also  the  opinion  of 
the  nautical  assessor. 

The  reason  and  necessity  for  adhering  to  the  rule  that 
in  such  circumstances  a  sailing  vessel  should  keep  her  course 
are  thus  laid  down  by  Sir  James  Hannen  (afterwards  Lord 
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Hannen)  in  the  Highgate,  62  L.  T.  841 :  "  A  clear  rale  that 
a  sailing  vessel  is  to  keep  her  course  has  been  laid  down  and 
enforced  very  strictly,  it  being  thought  necessary  in  the 
interest  of  life  and  property  to  do  so.  It  is  therefore  only 
where  a  clear  case  of  necessity  for  departing  from  the  rule 
is  made  out  that  the  captain  of  a  vessel  can  excuse  himself 
for  not  following  the  rule.  ...  A  steamer  is  able  to 
manoeuvre  so  as  to  keep  out  of  the  way  of  another  vessel 
even  when  very  close  to  her.  .  .  .  How  is  a  sailing  ves- 
sel to  know  that  a  steamer  is  not  going  to  cut  it  fine,  or  to 
know  in  what  particular  direction  she  will  move  at  the  last 
moment?  The  guide  of  the  steamer's  action  is  the  pre- 
sumption that  the  sailing  vessel  will  keep  her  course." 

The  duty  of  the  Diana  was  to  keep  her  course  and  speed, 
and  the  evidence  shews  that  she  did  so.  But  her  action, 
even  if  her  course  was  unsteady,  had  no  influence  whatever 
upon  the  conduct  of  the  Amelia  and  could  have  had  no  ten- 
dency to  "  mislead  "  or  embarrass  her,  because,  according  to 
the  evidence  of  the  witnesses  on  behalf  of  the  plaintiffs,  the 
persons  on  board  the  Amelia  did  not  see  the  Diana  at  all 
until  the  two  vessels  were  so  close  together  that  effective 
measures  to  avoid  the  collision  could  not  be  taken.  The 
course  of  action  of  the  Diana  did  not  therefore  in  any  sense 
contribute  to  the  collision. 

Reverting  now  for  a  moment  to  the  manner  in  which  the 
Amelia  was  navigated  the  defendants'  preliminary  act 
charges  the  fault  or  default  attributed  to  her  as  follows:  (1) 
that  she  did  not  keep  out  of  the  way  of  the  Diana;  and  (2) 
that  she  had  no  sufficient  look-out. 

The  excuse  alleged  on  behalf  of  the  Amelia  for  not  keep- 
ing out  of  the  way  of  the  Diana  is  that  the  schooner  was  not 
seen  by  the  Amelia  until  it  was  too  late  to  avert  the  colli- 
sion. This  excuse  involves  the  sufficiency  of  the  Amelia's 
look-out  and  necessitates  a  consideration  of  the  conduct  and 
action  of  those  in  charge  of  the  Amelia  prior  to  and  about 
the  time  of  the  collision. 

On  the  night  preceding  the  collision  the  captain  of  the 
Amelia  was  ill,  and  for  some  time  until  just  prior  to  the  col- 
lision had  been  in  his  stateroom.  From  two  o'clock  in  the 
morning  until  the  time  of  the  collision,  Pride,  the  first  mate, 
was  in  charge  of  the  watch.  McLean,  a  sailor,  was  at  the 
wheel,  and  Theriault,  another  sailor,  was  the  look-out.  Up 
to  the  time  the  sails  of  the  Diana  were  seen,  Pride,  according 
to  the  evidence,  "was  in  and  out"  of  the  pilot-house,  and  it 
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does  not  appear  that  he  exercised  any  supervision  whatever 
over  the  look-out.  McLean  said  that  a  sufficient  look-out 
could  not  be  kept  from  the  pilot-house  where  he  was  at  the 
wheel,  6o  that  the  whole  duty  of  look-out  devolved  upon 
Theriault.  The  conditions  for  keeping  a  good  look-out  on 
the  Amelia  were  not  favourable  unless  the  persons  forming 
the  look-out  were  placed  very  near  the  stem.  Owing  to  the 
construction  and  trimming  of  the  steamer  there  were  many 
obstacles,  as  detailed  in  the  evidence,  calculated  to  obstruct 
the  view  of  even  a  careful  and  vigilant  look-out.  The  steamer 
was  at  the  time  practically  in  ballast,  and  the  nose  or  top 
of  the  stem  projected  high  in  the  air,  owing  to  the  weight 
of  the  engines  and  boiler  at  the  stern.  The  top  of  the  stem 
was  14$  feet  above  the  water.  The  starboard  light  of  the 
Diana  was  only  13  feet  above  the  water,  so  that  the  steamer, 
even  if  trimmed  on  an  even  keel,  would  have  the  top  of  her 
stem  one  and  a  half  or  two  feet  higher  than  the  side  light 
of  the  Diana.  Around  the  whole  of  the  top  gallant  fore- 
castle deck  there  was  a  rail  about  2$  feet  high,  supported 
by  stanchions,  with  rods,  filling  in  the  intervening  space. 
On  the  top  of  this  deck  was  the  windlass,  which  was  alleged 
to  be  about  %\  feet  high,  about  the  same  number  of  feet  in 
diameter,  and  it  was  about  six  feet  from  the  stem.  Theri- 
ault said  that  while  he  was  look-out  he  remained  abaft  the 
windlass,  and  that  some  time  after  he  went  on  look-out  he 
left  the  top  gallant  forecastle  deck  without  the  knowledge 
of  the  officer  of  the  watch,  and  went  to  the  well  deck,  10 
feet  below,  where  he  engaged  in  coiling  a  hawser.  He  esti- 
mated that  he  was  occupied  in  coiling  the  hawser  about  two 
minutes.  When  questioned  on  cross-examination  whether 
he  left  the  top  gallant  forecastle  deck  again  after  he  had 
coiled  the  hawser,  and  before  he  saw  the  Diana's  sails,  his 
first  answer  was  that  he  had  not  done  so,  but  he  concluded 
by  saying,  "  I  don't  remember/'  and  "  I  think  I  didn't" 
Painchaud,  the  passenger  who  was  moving  about  the  deck, 
did  not  know  that  any  one  was  on  the  top  gallant  forecastle 
deck  on  look-out  until  Theriault  went  aft  "  to  show  the  sails 
to  the  mate;"  neither  did  McLean  at  the  wheel  see  Theri- 
ault until  the  latter  went  aft.  When  Theriault  reported 
"  sails  ahead/'  Pride  at  the  pilot  house  asked  him  which  way 
the  vessel  was  going.  He  answered  that  he  did  not  know, 
he  could  see  no  lights.  Theriault  then  went  aft  over  the 
flying  bridge  on  the  starboard  side,  crossed  over  the  deck  in 
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front  of  the  pilot-house  from  starboord  to  port,  and  found 
Pride  outside  the  pilot-house,  on,  as  he  said,  the  port  side. 
Pride  and  McLean,  however,  said  that  Pride  was  on  the  star- 
board side.     Theriault  said  he  went  aft  k4  to  show  the  mate 
where  the  sails  were."     Pride  then  started  to  go  forwani, 
to   see   for  himself.     Theriault   proceeded   ahead    of    him, 
cros.-ed  the  deck  again  in  front  of  the  pilot-house  from  port 
to  starboard  and  passed  forward    over    the    Hying    bridge. 
He  went  forward  to  a  place  on  the  rail  on  the  port  side  of 
the  steamer,  and  on  reaching  that  place  he  saw  the  cabin 
lights  of  the  Diana  shewing  out  through  the  skylight,  or 
through  the  after  companion-way,  and  he  stated  that  the 
schooner  was  then  "  not  more  than  a  length  off."     He  then 
shouted  to  Pride  that  he  saw  a  white  light  and  that  he 
thought  the  vessel  was  at  anchor.     In  the  meantime  Pride 
had  gone  forward  over  the  flying  bridge  to  the  after  part  of 
the  top  gallant  forecastle  deck,  from  which  place  he  saw  the 
jib  and  foresail  of  the  Diana,  but  he  did  not  see  the  lights 
from  her  cabin.     He  then,  and  not  until  then,  shouted  to 
McLean  to  "  starboard  the  wheel,"  thinking  that  he  could 
go  under  the  stern  of  the  schooner,  and  then  he  went  aft 
to  the  pilot-house.     On  reaching  the  pilot-house  he  turned 
round  and  saw  the  lights  from  the  cabin  of  the  Diana;  then 
he  and  the  wheelman  began  to  turn  the  wheel  down  to 
u  port."     Soon  after  the  look-out  had  first  reported  sails, 
Painchaud  saw  them  and  called  out :  "  It  is  a  vessel,  1  see 
the  sails."     He  was  standing  on  the  port  side  of  the  steamer, 
and  he  said  she  was  then  pointing  between  the  Diana's  fore- 
mast and  mainmast.     About  this  time  Captain  Burns  came 
up  from  his  stateroom,  which  was  on  the  deck,  10  feet  below 
the  pilot-house  deck.     He  came  up  a  stairway  which  con- 
tained many  steps,  and  went  on  deck  on  the  port  side,  went 
forward  to  the  port  door  of  the  pilot-house,  asked  the  mate 
about  the  position  of  the  wheel,  was  told  that  it  was  c<  port/' 
ordered  it  hard  aport,"  went  up  the  steps  to  the  bridge  on 
top  of  the  pilot-house,  crossed  over  to  the  telegraph  and 
rang  it  to  the  engine  room  to  reverse  the  engine  "  full  speed 
astern."     He  stood  there  ringing  the  order  repeatedly.     It 
does  not  appear  that  the  engines  moved  astern  before  the 
blow  of  the  collision  was  felt  in  the  engine  room  by  the 
engineer. 

I  have  recited  this  evidence  in  detail,  somewhat  tedious 
detail,  because  it  is  the  account  as  given  by  themselves  of 
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the  conduct  of  the  look-out,  and  of  the  other  persons  who 
acted  on  board  the  Amelia,  on  the  occasion  in  question.  I 
will  now  consider  it  with  regard  to  the  law  bearing  upon 
the  questions  raised;  and  first  respecting  the  look-out. 
Several  cases  have  been  cited  to  me  on  the  question  of  look- 
out, and  both  sides  have  referred  to  and  relied  upon  the  case 
of  the  Ottawa,  3  Wallace  268.  That  case  is  typical  of  the 
other  cases  on  the  subject  and  I  accept  it  as  containing  a 
concise  and  comprehensive  statement  of  the  law.  In  it  the 
law  is  thus  laid  down  by  the  Supreme  Court  of  the  United 
States :  "  Steamers  are  required  to  have  constant  and  vigi- 
lant look-outs  stationed  in  proper  places  on  the  vessel  and 
charged  with  the  duty -for  which  look-outs  are  required. 
They  must  be  actually  employed  in  the  performance  of  the 
duty  to  which  they  are  assigned.  They  must  be  persons 
of  suitable  experience,  properly  stationed  on  the  vessel, 
and  actually  and  vigilantly  employed  in  the  performance  of 
that  duty.  Proper  look-outs  are  competent  persons  other 
than  the  master  and  helmsman,  properly  stationed  for  that 
purpose  on  the  forward  part  of  the  vessel,  and  the  pilot- 
house in  the  night  time,  especially  if  it  is  very  dark,  and 
the  view  is  obstructed,  is  not  the  proper  place.  Look-outs 
stationed  in  position  where  the  view  forward  or  on  the  side 
,  to  which  they  are  assigned,  is  obstructed,  either  by  the  lights, 
sails,  rigging  or  spars  of  the  vessel,  do  not  constitute  a 
compliance  with  the  requirements  of  the  law,  and  in  general, 
elevated  positions  such  as  hurricane  deck,  are  not  so  favour- 
able situations  as  those  more  usually  selected  on  the  forward 
part  of  the  vessel  near  the  stem.  Persons  stationed  on  the 
forward  deck  are  nearer  the  water  line  and  consequently 
are  less  likely  to  overlook  small  vessels  deeply  laden,  and 
more  readily  ascertain  their  exact  course  and  movement/' 

The  evidence  that  I  have  recited  shows  that  Theriault 
was  not  stationed  as  near  the  stem  of  the  steamer  as  he 
might  have  been,  and  that  there  were  obstructions  in  the 
way,  and  other  difficulties  owing  to  the  construction  and 
trimming  of  the  vessel  that  might  well  have  prevented  his 
seeing  the  Diana's  lights.  Besides,  it  appears  from  his  own 
evidence  that  he  did  not  give  his  constant  and  undivided 
attention  to  his  duties  as  look-out.  He  admitted  that  he 
was  absent  for  some  time,  during  which  period  there  was 
no  look-out;  and  when  asked  whether  he  had  been  absent 
again  before  he  saw  the  Diana's  pails,  the  final  result  of  his 
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evidence  was,  as  he  expressed  it  himself,  "I  don't  remember/' 
and  "  I  think  I  didn't/'    Although  in  his  direct  examination 
he  said  he  kept  a  good  look-out,  he  appeared  in  cross-examin- 
ation to  be  somewhat  in  doubt  as  to  whether  or  not  he  was 
absent  again  between  the  occasion  of  his  coiling  the  hawser 
and  his  seeing  the  Diana's  sails.     His  evidence  therefore 
falls  short  of  distinct  and  positive  testimony  that  he  kept 
a  good  look-out,    If   he    had   kept    a    good   look-out,  even 
if  the  Diana  had  no  lights,  he  ought  to  have  seen  her  sails, 
light  coloured  as  they  were,  at  a  distance  of  from  a  quarter 
of    a   mile    to    a    mile    off,  as    did    Captain    Gallant    and 
Skerry;  and  if  he  had  seen  the  sails  at  that  distance  there 
need  not  have  been  a  collision.     The  plaintiffs'  counsel  ad- 
mitted that  even  if  the  Diana  had  been  "  coming-up  "  and 
'*  falling-off "  to  an  extent  that  would  place  the  steamer 
occasionally  more  than  two  points  abaft  the  Diana's  beam, 
it  would  be  only  at  intermittent  periods   that  her  lights 
would  be  shut  out  from  the  steamer's  view;  and  it  is  evident 
that  even  in  that  event  they  would  be  visible  at  intervals, 
constituting  about  half  the  time.     The  diagram  drawn  by 
the  nautical  assessor  shews  that  a  quarter  of  an  hour  before 
the  collision,  when  the  vessels  were  two  and  a  quarter  miles 
apart,  the  Amelia  was  only  one  point  abaft  the  Diana's  beam, 
and  that  one  minute  before  the  collision,  when  about  900 
feet  apart,  the  Amelia   was    only  half   a   point   abaft   the 
Diana's  beam.     Yet  the  evidence  for  the  plaintiffs  is  that  at 
no  time  were  the  side  lights  of  the  Diana  seen  by  those  on 
board  the  steamer.     The  Amelia  struck  the  Diana  well  for- 
ward of  the  Diana's  starboard  light,  and  even  then,  accord- 
ing to  the  evidence,  those  on  board  the  steamer  did  not  see 
the  starboard  light  of  the  schooner.     There  is  evidence  that 
there  were  night-glasses  on  the  steamer,  but  it  does  not  ap- 
pear to  have  occurred  to  the  mind  of  anyone  on  board  of  her 
to  use  them,  although  the  steamer  was   going   at   her   full 
speed  over  a  locality  which  the  evidence  shews   was    much 
frequented  by  fishing  craft. 

It  appears  to  me  that  the  Amelia  was  inadequately 
manned.  McLean,  who  was  at  the  wheel,  was  in  my  opinion 
too  young  and  inexperienced  for  the  task.  lie  gave  his  age 
as  nineteen  years  and  in  appearance  he  was  a  mere  lad. 
Theriault  was,  it  appears  to  me,  also  too  young  and  inex- 
perienced for  the  duty  which  he  was  supposed  to  perform  as 
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look-out.  It  is  true  that  he  gave  his  age  as  twenty-one  years» 
but  he  presented  a  much  more  boyish  appearance  than  that 
age  would  indicate.  His  experience  on  a  steamer  was  of  less 
than  one  month's  duration,  and  in  that  period  he  seems  to 
have  been  employed  at  various  duties  from  which  he  would 
derive  no  knowledge  tending  to  qualify  him  as  an  efficient 
look-out.  Applying  the  reasonable,  rules  stated  in  the 
Ottawa  to  the  present  case,  it  appears  to  me  that  the  allega- 
tion contained  in  the  defendants'  preliminary  act,  namely 
that  the  Amelia  had  no  sufficient  look-out,  is  fully  estab- 
lished. 

The  absence  of  an  efficient  look-out  has  been  held  to  be 
prima  facie  fault  on  the  part  of  a  steamer  in  collision: 
Genessee  Chief  v.  Fitzhugh,  12  Howard  443;  Steamboat  New 
York  v.  Rea,  18  Howard  223 ;  S.  S.  Cape  Breton  v.  Richelieu 
and  Ontario  Navigation  Co.,  36  S.  C.  R.  564. 

A  vessel  without  a  sufficient  look-out  has  the  burden  cast 
upon  her  of  proving  that  the  absence  of  such  look-out  did 
not  contribute  to  the  collision :  The  Great  Republic,  23  Wal- 
lace 20;  The  Pilot  Boy,  115  Fed.  Rep.  873. 

"Every  doubt  as  to  the  performance  of  the  duty  (of 
look-out),  and  the  effect  of  non-performance,  should  be  re- 
solved against  the  vessel  sought  to  be  inculpated  until  she 
vindicates  herself  by  testimony  conclusive  to  the  contrary," 
per  Swayne,  J.,  in  The  Ariadne,  13  Wallace  475.  See  also 
The  Oregon,  158  U.  S.  186;  The  Lyndhurst,  92  Fed.  R.  681. 

In  this  case  under  the  law  as  thus  stated,  the  burden  was 
cast  upon  the  plaintiffs  of  proving  that  the  absence  of  a  suf- 
ficient look-out  did  not  contribute  to  the  collision :  that  bur- 
den has  not  been  removed  by  any  evidence  adduced  on  behalf 
of  the  Amelia:  I  must  therefore  hold  that  the  absence  of 
such  look-out  did  contribute  to  the  collision. 

It  was  contended  on  behalf  of  the  defendant  that  besides 
violating  article  20,  which  required  the  steamer  to  keep  out 
of  the  way  of  the  sailing  vessel,  the  Amelia  also  violated 
article  23,  which  is  that  "every  steam  vessel  which  is  directed 
by  these  rules  to  keep  out  of  the  way  of  another  vessel  shall* 
on  approaching  her,  if  necessary,  slacken  her  speed  or  stop 
or  reverse." 

When  Theriault  saw  and  reported  the  Diana's  sails  he 
and  Pride  should  have  remained  at  their  posts,  each  attend- 
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ing  to  his  own  duties,  instead  of  losing  precious  time  in  eon 
versing  and  traversing  the  steamer  backwards  and  forwards 
over  a  distance  of  from  50  to  60  feet,  looking  for  lights.  If 
they  had  remained  at  their  posts,  and  if  Pride  had  acted 
promptly  even  from  the  inside  of  the  pilot-house,  the  colli- 
sion might  have  been  avoided.  In  the  pilot-house  there  were 
no  means  of  communicating  with  the  engineer,  nor  of  oper- 
ating the  steam  steering  gear,  there  was  only  the  hand  wheel. 
The  Amelia  was  constructed  with  an  upper  bridge  on  top  of 
the  pilot-house,  and  upon  that  bridge  were  the  engine  tele- 
graph and  the  steam  steering  wheel.  It  can  hardly  be 
doubted  that  the  Amelia  was  designed  to  be  commanded 
from  the  bridge  on  top  of  the  pilot-house,  and  not  from  the 
inside  of  the  pilot-house.  If  Pride  had  been  upon  the  upper 
bridge  and  had  acted  quickly,  it  is  hardly  open  to  doubt  that 
he  could  with  the  aid  of  the  steam  steering  gear  have  steered 
the  Amelia  clear  of  the  Diana  by  going  either  to  starboard 
or  to  port.  As  it  was,  notwithstanding  the  inexcusable  de- 
Jay  and  confusion  which  occurred  before  any  decisive  action 
was  taken,  and  then  by  changing  from  "hard  a  starboard" 
to  "hard  a  port,"  and  ultimately,  after  Captain  Burns  had 
reached  the  upper  bridge  and  had  taken  charge  of  the  steam 
steering  gear,  to  "full  speed  astern,"  the  Amelia  according  to 
evidence  given  in  her  behalf  was  brought  from  a  position 
heading  for  a  place  between  the  masts  to  a  position  in  which 
she  struck  the  Diana  well  forward  of  the  foremast  on  the 
starboard  bow.  Had  she  swung  a  few  feet  further  she  would 
have  avoided  the  schooner  altogether. 

When  the  sails  of  the  Diana  were  first  seen  from  the 
Amelia  it  was  evident  that  there  was  "risk  of  collision." 
The  "necessity"  defined  by  Lord  Watson  in  The  Ceto,  14 
App.  Cas.  at  p.  68(5,  then  existed.  It  had  then,  or  should 
have  then,  "become  apparent  to  the  eye  that  if  they  con- 
tinued to  approach  they  would  in  all  likelihood  either  shave 
close  or  collide." 

Theriault  said  that  about  a  minute  or  a  minute  and  a 
half  elapsed  from  the  time  he  reported  the  sails  of  the  Diana 
until  the  collision,  but  judging  from  what  took  place  on 
board  the  steamer  as  detailed  in  evidence,  I  should  conclude 
that  the  time  was  longer  than  a  minute  and  a  half.  The 
steamer  was  passing  through  the  water  at  a  speed  of  about 
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900  feet  a  minute,  and  even  if  the  time  was  only  a  minute 
and  a  half  the  vessels  would  be  between  1,300  and  1,400  feet 
apart  when  the  Diana's  sails  were  first  observed:  In  The 
Emmy  Haase,  L.R.  9  P.D.  81,  where  somewhat  similar  evi- 
dence regarding  time  was  given,  Butt,  J.,  in  giving  judgment* 
said:  "we  are  unable  to  accept  the  story  that  half  a  minute 
only  elapsed  between  the  time  when  the  red  light  of  the 
Mulgrave  was  seen  and  the  time  of  the  collision.  We  think 
the  time  must  have  been  longer,  and  therefore  the  Emmy 
Haase  is  to  blame  for  not  stopping  and  reversing  before  she 
did/'  And  then  he  said:  "I  may  add  that  compliance  with 
the  rule  at  the  very  moment  when  danger  becomes  apparent 
is  not  necessary ;  for  a  man  must  have  time  to  consider 
whether  he  should  reverse  or  not.  The  Court  is  not  bound 
to  hold  that  a  man  should  exercise  his  judgment  instantane- 
ously; a  short*  but  a  very  short,  time  must  be  allowed  for 
this  purpose." 

Now  allowing  "a  short,  but  a  very  short,  time/'  to  the 
officer  in  charge  of  the  Amelia  to  consider  whether  he  should 
reverse  or  not — although  in  his  case  it  does  not  appear  that 
any  of  the  time  consumed  was  devoted  to  that  purpose — it. 
seems  to  me  that  there  were  both  time  and  space  sufficient 
to  have  enabled  the  officer  in  charge  of  the  steamer,  by 
promptly  and  properly  acting,  to  so  manoeuvre  his  ship  as  to 
avoid  the  collision,  instead  of  that  he  did  what  Lord  Bram- 
well  condemned  in  The  Ceto,  14  App.  Cas.  689,  "he  specu- 
lated instead  of  making  sure  by  stopping  and  reversing." 
See  also  The  State  of  California,  49  Fed.  Hep.  172. 

The  nautical  assessor  whose  opinion,  as  a  question  of 
seamanship,  I  asked  as  to  what  could  have  been  accomplished 
in  the  circumstances  By  a  competent  seaman  in  command  of 
the  Amelia  to  avert  the  collision,  assures  me  that  he  is 
convinced  that  had  Pride,  the  mate  of  the  Amelia,  been  in 
his  proper  place  as  officer  of  the  watch,  on  the  bridge  near 
the  telegraph,  when  the  report  "sails  ahead"  was  made  by 
Theriault,  the  look-out,  and  had  then  telegraphed  to  reverse 
the  engines,  no  collision  would  have  taken  place.  The 
nautical  assessor  further  says  that  the  report  "sails  ahead" 
and  not  "lights  ahead"  should  have  shown  the  mate,  and 
ought  to  have  shewn  any  competent  seaman,  that  his  position 
was  one  of  great  peril,  which  necessitated  the  immediate  re- 
versing of  the  engines. 
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1  further  asked  the  nautical  assessor  whether  in  his 
opinion  there  was  anything,  other  than  stopping  and  rever- 
sing his  engines,  that  the  officer  in  command  of  the  Amelia 
could  have  done  to  avoid  the  collision,  and  he  confidently 
tells  me  that  he  is  firmly  of  opinion  that  had  the  mate  of 
the  Amelia  kept  his  helm  "  hard  a  starboard/'  the  steamer 
would  have  gone  astern  of  the  Diana,  and  there  would  have 
been  no  collision,  and  he  further  says  that  his  opinion  is 
that  if  the  helm  of  the  Amelia  had  been  promptly  put 
"  hard  a  port "  and  kept  there,  there  would  have  been  no 
collision.  I  entirely  agree  with  the  answers  of  the  nautical 
assessor  to  the  questions  submitted  to  him,  and  in  so  far 
as  these  answers  are  based  upon  elements  of  fact  they  are 
fully  warranted  by  the  evidence  adduced. 

But  Mr.  Harris  argued  on  behalf  of  the  plaintiffs  that 
the  provisions  of  article  23  were  not  available  to  the  defend- 
ants because  the  breach  of  that  article  is  not  specially 
charged  as  such  in  the  defendants'  preliminary  act.  It  is 
charged  in  the  defendants'  preliminary  act  in  general  terms, 
that  the  Amelia  did  not  keep  out  of  the  way  of  the  Diana, 
and  article  23  only  directs  how  that  shall  be  done  on  ap- 
proaching the  other  vessel,  namely,  if  necessary,  by  slack- 
ening her  speed,  or  by  stopping  or  reversing.  It  is  simply 
a  mode  of  keeping  out  of  the  way,  and  is,  it  appears  to  me, 
included  in  the  allegation  in  the  defendants'  preliminary 
act.  In  The  Bougainville,  L.  R.  5  P.  C.  316,  keeping  out  of 
the  way  is  thus  defined  by  the  Court :  "  What  getting  out 
of  the  way  is  must  depend,  of  course,  on  the  circumstances 
of  each  particular  case.  It  may  be  by  porting,  it  may  be 
by  starboarding,  it  may  be  by  stopping." 

Apart,  however,  from  the  regulations,  it  would  be  negli- 
gence in  a  steamship  which  failed  to  slacken  her  speed,  or 
to  stop,  or  reverse,  if  such  manoeuvre  were  "  necessary  "  to 
avoid  collision;  and  article  23  appeors  to  be  little  more  than 
a  declaration  of  the  law  in  this  respect:  Marsden  on  Col- 
lisions at  Sea,  5th  ed.,  p.  416;  and  see  The  Birkenhead,  3  W. 
Rob.  75.  See  also,  per  Lord  Halsbury,  L.C.,  in  The  Ceto, 
14  App.  Cas.  at  p.  673;  and  per  Lord  Bramwell,  ibid,  p.  689. 

The  plaintiffs  can  only  be  relieved  from  liability  under 
article  20,  and  under  the  law  as  declared  in  article  23,  by 
shewing  that  the  collision  was  caused  by  inevitable  accident 
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or  by  the  culpable  negligence  of  the  Diana,  neither  of  which 
propositions  has  the  plaintiffs  proved.  The  law  on  this 
point  is  thus  stated  by  the  Court  in  the  case  of  The  Carroll, 
8  Wallace  302 :  "  The  steamer  was  required  to  keep  out  of 
the  way,  slack  her  speed,  or  if  necessary,  stop  and  reverse 
.  .  .  .  As  the  steamer  did  not  keep  out  of  the  way,  and 
as  the  collision  did  occur,  the  steamer  is  prima  facie  liable, 
and  can  only  relieve  herself  by  shewing  that  the  accident 
was  inevitable,  or  was  caused  by  the  culpable  negligence  of 
the  schooner/'  See  also  The  Nacoochee,  137  U.  S.  330; 
The  Oregon,  18  Howard  570. 

The  Amelia  did  not  keep  out  of  the  way  of  the  Diana, 
and  as  the  collision  occurred  through  the  negligence  of  those 
in  charge  of  the  Amelia  in  failing  to  take  the  necessary 
measures  to  avoid  it,  the  plaintiffs  are  liable  for  the  steam- 
er's non-compliance  with  article  20,  and  with  the  law  as  de- 
clared in  article  23. 

It  was  finally  contended  by  Mr.  Dodge  that  in  any  event 
the  faults  of  the  steamer  Amelia  were  so  gross  that  the  rule 
adopted  by  the  Supreme  Court  of  the  United  States  should 
be  followed  and  applied  to  her.  That  rule  is  thus  stated  in 
the  City  of  ISTew  York,  147  U.  S.  72:  "Where  fault  on  the 
part  of  one  vessel  is  established  by  uncontradicted  testimony, 
and  such  fault  is,  of  itself,  sufficient  to  account  for  the 
disaster,  it  is  not  enough  for  such  vessel  to  raise  a  doubt 
with  regard  to  the  management  of  the  other  vessel.  There 
is  some  presumption  at  least  adverse  to  its  claim,  and  any 
reasonable  doubt  with  regard  to  the  propriety  of  the  conduct 
of  such  other  vessel  should  be  resolved  in  its  favour." 

Again  in  the  Umbria,  166  U.  S.  404,  the  rule  is  thus  set 
forth :  "  Indeed,  so  gross  was  the  fault  of  the  Umbria  in 
this  connection,  that  we  should  unhesitatingly  apply  the 
rule  laid  down  in  the  City  of  New  York,  147  U.  S.  72,  and 
the  Ludwig  Holberg,  157  U.  S.  60^'  that  any  doubt  regarding 
the  management  of  the  other  vessel,  or  the  contribution  of 
her  faults,  if  any,  to  the  collision  should  be  resolved  in  her 
favour." 

And  later  in  the  Victory,  and  the  Plymouth,  168  U.  S. 
410,  Chief  Justice  Fuller  propounds  the  rule  thus:  "As 
between  the  vessels,  the  fault  of  the  Victory  being  obvious 
and  inexcusable,  the  evidence  to  establish  fault  on  the  part 
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of  the  Plymothean  must  be  clear  and  convincing  in  order 
to  make  a  case  for  apportionment." 

As  I  have  already  fully  reviewed  and  considered  the  faults 
and  defaults  of  the  steamer  Amelia,  it  is  unecessarv  to 
recur  to  them  under  this  head. 

I  have  given  to  this  case  the  fullest  possible  consider- 
ation, and  the  conclusion  at  which  I  have  arrived  is  that  the 
steamship  Amelia  is  alone  to  blame  for  the  collision. 

The  only  remaining  question  is  concerning  the  plaintiffs' 
claim  for  salvage  remuneration.  One  of  the  consequences 
of  negligence  causing  collisions  is  that  the  wrongdoer  cannot 
recover  salvage  remuneration  for  services  rendered  to  the 
ship  with  which  he  has  been  in  collision:  Cargo  ex  Capilla, 
L.  B.  1  A.  &  E.  356 ;  the  Ettrick,  6  P.  D.  127 ;  the  Glenaber, 
L.  R.  3  A.  &  E.  534;  Marsden  on  Collisions  at  Sea,  5th  ed. 
p.  280.     I,  therefore,  allow  no  salvage  remuneration. 

The  result  is  that  finding  as  I  do  the  steamship  Amelia 
alone  to  blame  for  the  collision,  I  condemn  the  plaintiffs 
in  damages  to  the  defendants  with  costs,  and  decree  accord- 
ingly. The  amount  of  such  damages  will  be  assessed  in 
the  usual  way  by  the  registrar,  assisted  by  one  or  two 
merchants. 


QUEBEC. 

Demers,  J.  April  13th,  1907. 

ATTORNEY-GENERAL  OF  QUEBEC  v.  McMANAMY. 

Water  and  Watercourses — Navigable  River — Floatable  River — 
Use  for  Rafts  and  Timber — Grant  of  Land  on  Each  Side — 
Erection  of  Dam  by  Grantees  and  Use  of  Water — Subse- 
quent Grant  of  Bed  of  River  to  Other  Grantees — Scire 
Facias  to  Re  voice  Secmd  Patent. 

Demers,  J. : — The  British  American  Land  Company  have 
owned  for  upwards  of  fifty  years  lots  5  and  fi  in  the  14th, 
and  lot  6  in  the  13th,  range  of  Ascot:  and  lot  21  in  the 
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loth  and  lot  21  in  the  17th,  range  of  Orford,  the  banks  of 
Little  Lake  Magog  and  of  the  River  Magog  being  in  these 
lots  for  upwards  of  two  miles. 

Twenty-four  years  ago  the  British  American  Land  Com- 
pany built  a  dam  across  the  Biver  Magog  from  lot  6  of  the 
14th  range  of  Ascot  to  the  lot  21  of  the  7th  range  of  Orford, 
and  since  that  date  have  been  in  public  and  uninterrupted 
possession  thereof.  And  since  that  date  have  controlled 
also  the  water  powers  on  the  River  Magog. 

The  defendants,  who  are  two  of  the  aldermen  of  Sher- 
brooke, in  order  to  put  an  end  to  this  control,  inquired 
from  the  Provincial  Government  as  to  whether  the  bed  of 
the  River  Magog  belonged  to  the  Government  or  to  the  land 
company. 

The  Government,  after  having  made  an  examination 
into  original  concessions,  contracts  of  the  British  American 
Land  Company  with  other  industrial  companies  in  Sher- 
brooke, and  also  into  the  navigability  and  floatability  of  the 
River  Magog,  issued  letters  patent  in  favour  of  the  defend- 
ants in  trust  for  the  City  of  Sherbrooke,  granting  unto 
them,  for  the  price  of  $2,000,  the  bed  of  the  River  Magog 
for  a  length  of  three  miles  thereof. 

The  land  company  thereupon  petitioned  the  Government, 
and  obtained  permission  to  institute  the  present  proceedings 
under  scire  facias. 

This  proceeding  is  based  on  Articles  1303  and  1304  of 
the  Revised  Statutes  of  the  Province  of  Quebec,  and  also 
on  Article  1007  of  the  Code  of  Civil  Procedure,  and  sets 
up  the  allegations,  first,  of  fraud;  second,  of  error;  third, 
anterior  letters  patent;  fourth,  that  the  River  Magog  is 
neithor  navigable  or  floatable. 

The  defendants  filed  an  inscription  in  law  against  certain 
allegations  of  the  plaintiffs'  declaration,  under  which  they 
invoked  that  they  had  been  in  actual  possession,  and  had 
constructed  the  dam  in  question,  and  had  made  contracts 
with  the  public. 

The  proof  establishes  that  the  only  act  of  possession 
made  by  the  land  company  is  the  construction  of  the  dam 
in  question,  and  the  passing  of  certain  contracts  with  in- 
dustrial companies  at  Sherbrooke. 
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The  Court  holds  that  these  allegations  are  not  well 
founded. 

Article  2213  of  the  Civil  Code  declares  that  public  lands, 
and,  in  general,  immovables,  forming  a  part  of  the  public 
domain,  are  imprescriptible.  Besides  if  they  were  pres- 
criptible,  they  would  not  be  except  by  thirty  years  under 
Article  2242.  So  far  as  contracts  which  they  may  have 
passed  with  other  companies,  and  to  the  dependencies  which 
may  appertain  thereto,  they  could  only  give  rise  to  a  claim 
for  indemnity.  The  fact  also  must  not  be  lost  sight  of  that 
the  land  company  has  had  sufficient  time  within  which  to 
be  reimbursed  a  larger  sum  than  it  has  been  called  upon 
to  lay  out.  See  on  this  point  In  re  Provincial  Fisheries, 
26  S.  C.  R.  550.  Defendants'  inscription  in  law  is  therefore 
maintained  with  costs. 

The  defendants  also  pleaded  a  general  defence,  and  at 
the  hearing  raised  the  following  four  questions: 

1st.  There  was  neither  fraud  nor  error  on  the  part  of  the 
Government,  consequently  scire  facia**  does  not  lie. 

2nd.  The  Attorney-General  cannot  have  the  letters 
patent  set  aside  without  tendering  back  the  $2,000,  the  price 
paid  by  the  defendants. 

3rd.  The  British  American  Land  Company  has  no  title 
to  the  bed  of  the  River  Magog,  whether  this  river  is  navi- 
gable or  not.  Its  title  extends  only  as  far  as  the  banks  of 
the  River  Magog. 

4th.  The  River  Magog  is  a  navigable  and  floatable  river. 
1.  Was  there  fraud  or  error,  and  if  not,  does  scire  facias 
lie  in  the  present  case  ? 

It  is  certain  that  the  Government  have  made  no  proof  of 
any  fraud  on  the  part. of  the  defendants.  The  latter  com- 
menced their  negotiations  by  an  inquiry  at  the  Department 
whether  the  British  iVmeriean  Land  Company,  according  to 
its  letters  patent,  was  proprietor  of  the  bed  of  the  River 
Magog. 

The  Government,  in  order  to  decide  this  question,  sent 
its  inspector  in  order  to  get  certain  information. 

The  inspector  says  that  he  examined  the  original  letters 
patent,  that  he  examined  the  bed  of  the  river,  that  he  ex- 
amined the  contracts  made  between  the  land  company  and 
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certain  companies  in  Sherbrooke,  and  that  it  was  after 
making  all  these  examinations  that  he  reported  to  the 
Government  recommending  the  issue  of  the  letters  patent. 
It  is  evident  that  there  was  no  fraud  in  this  connection. 

The  defendants  say  that  the  Government  decided  that 
the  River  Magog  was  floatable  within  the  meaning  of  Article 
400  of  the  Civil  Code,  and  that  if  there  was  any  error,  it  was 
an  error  in  law,  for  which  there  is  no  recourse. 

In  connection  with  these  pretensions  the  defendants 
cite  the  case  of  Fonseca  v.  Attorney-General  of  Canada,  17 
S.  C.  R.  655. 

The  defendants  also  cite  the  case  of  Casgrain  v.  Wilson, 
decided  by  the  Court  of  Appeal,  3  R.  0.  (C.  A.)  141.  In 
this  case  it  was  held  as  follows :  "  The  Superior  Court  has 
authority  to  set  aside  letters  patent  only  in  case  of  fraud, 
error  as  to  name  or  description,  or  mistake  as  to  facts.  The 
Court  will  not  sit  in  appeal  in  such  a  matter,  upon  the  legal 
opinion  of  an  Attorney-General,  or  upon  the  exercise  of 
judgment  or  discretion  by  the  responsible  officers  of  the 
Crown,  where  no  fraud  or  error  is  shown." 

We  would  have  no  difficulty  in  following  this  decision 
of  the  Queen's  Bench  if  the  question  was  really  one  of  dis- 
pute between  the  Government  and  the  purchaser,  but  it 
seems  to  us  beyond  dispute  that  if  the  British  American 
Land  Company  have  an  anterior  title,  the  decision  of  the 
Attorney-General  does  not  affect  them. 

Another  case  cited  on  this  point  was  the  case  of  Regina 
v.  Adams  (in  review).  This  judgment  of  the  Court  of  Re- 
view, which  was  reversed  by  the  Court  of  Queen's  Bench, 
was  confirmed  by  the  Supreme  Court,  31  S.  C.  R.  220.  See 
also  Foster  on  Scire  Facias,  p.  12 ;  "  It  lies  when  the  Queen, 
by  her  letters  patent,  doth  grant  by  several  letters  patent 
one  and  the  self  same  thing  to  several  persons,  for  the  first 
patentee  to  repeal  the  subsequent  letters  patent/' 

The  Government  will  be  bound  by  the  decision  of  one 
of  its  officers,  but  such  decision  cannot  bind  a  third  pafrty. 
If  the  Government  issues  letters  patent  to  the  detriment 
of  a  third  party,  it  would  be  an  immoral  contract.  It  seems 
to  us  evident,  therefore,  that  it  must  be  held  that  the  sub- 
ject who  invokes  anterior  letters  patent,  invokes  a  right 
which  is  "propre"  to  himself,  and  that  he  has  evidently 
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the  right  to  invoke  the  error  which  may  have  been  com- 
mitted to  his  prejudice. 

This  first  ground  of  defence  consequently  is  not  well 
founded  so  far  as  the  British  American  Land  Company  is 
concerned. 

2.  Was  the  plaintiff  obliged  to  offer  back  with  his  action 
the  $2,000  paid  by  the  purchasers  to  the  Government? 

This  point  was  not  raised  by  the  pleadings,  but  defend- 
ants urged  it  at  the  hearing  as  a  question  of  law. 

Under  our  jurisprudence  a  party  cannot  succeed  in 
having  a  contract  set  aside  without  tendering  back  the  valu- 
able consideration  that  has  been  received.  See  Connecticut 
Fire  Ins.  Co.  v.  Kavanagh,  in  the  Supreme  Court  of  Canada. 
The  point  raised  in  the  Kavanagh  case  is  not,  however,  the 
same  as  in  the  present  one,  as  in  the  Kavanagh  case  it  was 
a  question  of  resiliation,  but  in  this  case  it  is  a  question  of 
nullity.  I  am  of  opinion  that  this  defence  cannot  avail 
against  the  plaintiff's  action  inasmuch  as  the  land  company's 
title  was  anterior  to  that  of  the  defendants,  and  if  they  are 
correct  in  their  pretensions,  the  letters  patent  should  be 
set  aside  with.out  their  being  obliged  to  tender  back  the 
$2,000. 

3.  The  third,  and  most  important  question  is,  was  the 
British  American  Land  Company,  under  its  title,  proprietor 
of  the  land  under  the  Kiver  Magog,  or  to  the  banks  only  of 
the  said  river? 

It  seems  that  many  people  are  of  the  opinion  that  if  the 
river  is  neither  navigable  or  floatable,  it  necessarily  belongs 
to  the  adjoining  proprietors.  This  is  not  the  opinion  of 
Pothier  (Propriete)  jSTo.  164. 

Article  400  of  our  Civil  Code  is  as  follows:  "Roads  and 
public  ways  maintained  by  the  state,  navigable  and  floatable 
rivers  and  streams  and  their  banks,  the  sea-shore,  lands 
reclaimed  from  the  sea,  ports,  harbours,  and  roadsteads, 
and  generally  all  those  portions  of  territory  which  do  not 
constitute  private  property,  are  considered  as  being  depen- 
dencies of  the  crown  domain." 

We  cannot,  however,  come  to  the  conclusion  that  rivers 
which  are  not  floatable  and  navigable  cannot  belong  to  the 
Government.     What  the  Article  means  and  intends  to  say 
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is,  that  navigable  and  floatable  rivers  necessarily  belong  to 
the  Crown. 

The  letters  patent  produced  by  the  plaintiff  establish 
that  the  Crown  was  in  1801  and  1803  the  sole  proprietor  of 
the  River  Magog.  Has  the  Crown  since  that  time  expressly 
abandoned  this  right?  Has  it  made  an  implied  abandon- 
ment of  this  river?  This  is  a  question  of  intention  which 
we  must  examine. 

It  was  submitted  at  the  argument  that  the  leters  patent 
could  not  be  restricted  by  the  terms  of  the  proclamation 
erecting  the  townships  of  Ascot  and  Orford.  See  37  Su- 
preme Court  Reports  577,  and  4  American  and  English  En- 
cyclopedia of  Law,  p.  793.  According  to  these  authorities 
we  must  endeavour  to  arrive  at  the  intention  of  the  parties 
by  an  examination  of  their  titles. 

In  order  to  properly  understand  this  particular  case  it 
is  necessary  that  a  certain  amount  of  information  be  given 
about  the  locality  itself. 

The  River  Magog,  at  one  time  called^  by  many  the  River 
St.  Francis,  and  by  others  designated  the  outlet  of  Lake 
Memphremagog,  or  the  outlet  of  Little  Lake  Magog,  is  16 
to  18  miles  long,  out  of  which  we  must  take  5  miles,  the 
length  of  Little  Lake  Magog.  From  Little  Lake  Magog  to 
Sherbrooke  its  length  is  about  10 J  miles.  About  one-half 
a  mile  below  Little  Lake  Magog  the  British  American  Land 
Company  built  a  dam,  the  one  in  question  in  this  cause. 
Three  miles  below  this  is  the  Nagle  bridge,  to  which  point 
there  is  a  drop  of  about  thirty  feet. 

It  is  this  stretch  of  river  bed  from  Little  Lake  Magog 
to  the  Nagle  bridge  which  the  defendants  have  acquired 
by  letters  patent.  This  is,  therefore,  the  part  of  the  river 
that  is  in  litigation. 

From  the  Nagle  bridge  to  the  Paton  dam  in  the  City  of 
Sherbrooke  is  about  six  miles,  and  from  the  Paton  dam  to 
the  River  St.  Francis  about  three-quarters  of  a  mile.  Over 
this  last  part,  from  the  Paton  dam  to  the  St.  Francis,  the 
fall  is  about  100  feet,  and  it  is  evident. that  so  far  as  the 
last  part  of  the  river  is  concerned  it  is  neither  navigable  nor 
floatable,  "a  buches  perdues."  We  have,  therefore,  to  de- 
termine whether  the  part  from  Little  Lake  Magog  to  the 
Paton  dam  is  floatable. 
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This  part  of  the  Province  of  Quebec  was  never  ceded  to 
the  seigneurs,  and  has  always  formed  a  part  of  the  public 
domain. 

The  River  Magog  flows  between  the  townships  of  Orf ord 
and  Ascot,  which  townships  were  surveyed  in  1801  and 
1803. 

By  letters  patent,  dated  the  loth  May,  1801,  we  find 
that  Samuel  Holland,  civil  engineer  for  the  Province  of 
Quebec,  was  charged  by  the  Government  with  the  surveying 
of  a  certain  territory  described  as  follows :  "  A  certain  tract 
of  our  waste  land  situate,  lying  and  being  in  the  District 
of  Montreal  in  said  Province,  bounded  on  the  north  by  the 
tract  of  the  public  waste  lands  commonly  called  the  town- 
ship of  Brompton,  on  the  south  by  the  township  of  Bolton, 
on  the  west  by  the  township  of  Stukely,  on  the  east  by  the 
westerly  bank  of  the  outlet  from  Lake  Memphremagog" — 
this  being  the  township  of  Orf  ord. 

The  letters  patent  give  us  in  detail  Mr.  Holland's  opera- 
tions. He  commenced  by  erecting  a  post,  which  was  marked 
"A"  on  the  blank  exhibit  D.  6,  on  the  bank  of  the  Little 
Lake  Magog.  "  Beginning  by  erecting  a  post  standing  upon 
the  westerly  bank  of  a  small  lake  of  the  said  outlet  of  Lake 
Memphremagog,  and  which  terminates  by  a  post  which  we 
havemark  ed  "D"  to  a  post  standing  on  the  south-west  bank 
of  the  River  St.  Francis." 

It  is  true  that  he  continues  to  say,  "  along  the  several 
courses  of  the  said  river  St.  Francis  and  the  several  courses 
of  the  outlet  from  Lake  Memphremagog  as  it  winds  and 
turns  to  the  place  of  the  begining."  But  it  must,  not  be 
lost  sight  of  that  at  the  place  "A"  the  post  is  planted  on 
the  banks  of  a  lake  which  is  navigable  for  about  5  miles, 
and  that  at  the  locality  "D"  it  was  the  River  St.  Francis, 
a  river  which  is  evidently  floatable.  It  seems  to  us,  there- 
fore,  evident  that  the  letters  patent  define  the  township  of 
Orf  ord  as  bounded  "  by  the  westerly  bank  of  the  outlet  of 
Lake  Memphremagog,"  and  that  that  fact  is  not  contra- 
dicted by  the  subsequent  description.  If  there  was  any 
doubt  on  this  point,  the  letters  patent  relative  to  the  town- 
ship of  Ascot  would  certainly  quiet  it. 

These  letters  patent  are  dated  1803.  The  surveyor  was 
Joseph  Bouchette,  the  famous  publisher  of  the  geography 
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of  Canada.  The  letters  patent  begin  by  giving  us  a  general 
outline  of  the  township  of  Ascot.  He  was  charged  with  the 
surveying  of  the  following  described  tract:  "  A  certain  tract 
of  our  waste  land  situate,  lying  and  being  in  the  District 
of  Three  Rivers,  in  our  said  Province,  bounded  on  the  north 
by  the  township  of  Stoke,  on  the  south  by  a  tract  of  our 
waste  land  commonly  called  the  township  of  Hatley  and  the 
township  of  Compton,  on  the  east  by  the  township  of  Eaton, 
and  on  the  west  by  the  easterly  bank  of  the  River  St.  Fran- 
cis." It  will  be  remarked  that  the  easterly  boundary  is 
not  the  township  of  Orford,  which  had  already  been  sur- 
veyed, but  "  the  easterly  bank  of  the  River  St.  Francis." 

So  far  as  Bouchette  is  concerned,  the  River  St.  Francis 
and  the  River  Magog  were  one  and  the  same  river. 

Bouchette  commenced  in  the  same  way  as  Holland  did, 
as  follows :  "  Beginning  at  a  post  on  the  easterly  bank  of  the 
River  St.  Francis  in  the  township  of  Stoke  at  a  post  marked 
'  D'  standing  on  the  division  line  on  the  bank  of  the  Lake 
Skaswaninepus  or  the  River  St.  Francis,  and  thence  along 
the  banks  of  the  said  Lake  Skaswaninepus  and  the  River 
St.  Francis  as  it  winds  and  turns  to  the  place  of  beginning." 
Besides  this  the  description  of  each  of  the  lots  is  given, 
and  for  each  of  these  lots,  5  and  6  in  the  13th  range,  and 
5  in  the  14th  range,  the  description  is  invariably  the  same, 
'■'  beginning  at  a  post  standing  on  the  banks  of  Lake  Skas- 
waninepus," or,  "  beginning  at  a  post  standing  on  the  banks 
of  the  River  St.  Francis,"  and  invariably  terminates  as 
follows :  "  until  intersected  by  the  Lake  Skaswaninepus," 
or,  "until  intersected  by  the  River  St.  Francis,"  as  the 
case  may  be,  and  from  thence  along  the  banks  of  the  said 
lake  or  said  river  to  the  place  of  beginning. 

We  have  also  the  plans  of  Bouchette  and  Holland,  and 
according  to  these  plans  it  appears  that  the  River  Magog 
does  not  form  parts  of  the  townships  of  Orford  and  Ascot. 

The  letters  patent  produced  by  the  plaintiff  are  dated 
January,  1818,  and  thereunder  the  Crown  gave  to  W.  B. 
Felton,  amongst  other  lands,  lot  5  of  the  14th  range  of 
Ascot  conformably  to  the  letters  patent  of  1803.  The  des- 
cription of  lot  5  is  not  given  for  the  very  good  reason  that 
this  description  is  in  the  letters  patent  of  1803.  The  letters 
patent  of  lot  6  are  not  produced,  but  we  may  presume  that 
thev  were  similar  to  those  which  were. 
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In  1830  this  same  Felton  also  received  a  title  to  lot  6 
of  the  13th  range  of  Ascot,  and  his  sister,  Eliza,  of  lot  21 
in  the  ?th  range  of  Orford. 

Is  there  any  reason  for  supposing  that  the  Government 
wished  to  give,  or  did  give,  more  than  these  lots,  and  that 
Felton  had  the  intention  of  acquiring  more  than  these  lots? 

This,  it  seems  to  us,  is  very  difficult  to  believe,  but  the 
British  American  Land  Company  allege  that  they  bought 
from  Cunningham  on  the  19th  of  January,  1855,  lots  5  and 
6  of  the  14th  range  of  Ascot,  and  lot  6  of  the  13th  range. 

The  title  of  the  British  American  Land  Company  is  in 
accordance  with  the  letters  patent  from  the  Government, 
and  in  effect  they  state  as  follows :  "  To  the  south-west 
corner  post  on  the  shore  of  the  Lake  Magog,  thence  along 
the  lake's  shore  to  the  outlet  of  the  lake,  thence  down  the 
southerly  side  of  the  river  (outlet  of  the  lake)."  It  also 
makes  use  of  the  same  expression  as  to  lot  6  of  the  13th 
range,  u  to  the  south-west  corner  post  on  the  shore  of  the 
Magog  River."  The  plaintiff  contends  that  these  expres- 
sions are  equivalent  to  saying  that  the*  lots  were  bounded 
by  the  river,  and  on  this  point  has  cited  the  remarks  of 
Mr.  Justice  Gwynne  in  the  case  of  Queen  v.  Robertson, 
6  S.  C.  R.  93.  The  letters  patent  in  that  case,  however, 
made  use  of  other  terms.  They  say,  "  bounded  by  the  river." 
On  this  point  see,  also,  4  American  &  English  Encyclopedia 
of  Law,  2nd.  ed.,  pp.  830,  831. 

It  seems  to  me,  therefore,  that  the  British  American 
Land  Company  never  had  any  intention  of  acquiring  more 
than  their  auteurs  had,  to  wit,  either  the  bed  of  Little  Lake 
Magog,  or  the  bed  of  the  River  Magog,  but  it  might  be  said 
that  so  far  as  lot  6  of  the  14th  range  is  concerned,  the 
British  American  Land  Company  have  a  title.  They  ac- 
quired these  lots  from  Cunningham,  but  according  to  the 
description  their  property  only  goes  as  far  as  the  bank  of 
the  river. 

The  letters  patent  which  they  pleaded  transferred  to 
them  "  All  that  parcel  or  tract  of  land  situate,  lying  and 
being  in  the  township  of  Ascot,  containing  by  measurement 
78  acres,  be  the  same  more  or  less,  which  said  parcel  or 
tract  of  land  may  be  otherwise  known  as  follows,  that  is  to 
say:  lot  number  6  in  the  14th  range  of  the  township  of 
Ascot  aforesaid,  the  same  being  a  broken  and  irregular  lot 
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of  nearly  triangular  figure,  bounded  on  the  north  west  by 
the  outlet  of  Lake  Memphremagog,  to  the  east  by  the  13th 
range,  and  to  the  south  by  lot  number  5  in  the  said  14th 
range/' 

If  the  British  American  Land  Company  had  only  this 
title  to  invoke  the  Court  would  perhaps  come  to  the  con- 
clusion that  its  property  extended  to  such  an  extent  as  to 
include  the  river  itself.  Against  this,  however,  we  have, 
first,  the  contrary  intention  of  the  Crown  as  shewn  by  its 
letters  patent  and  concessions  to  the  auteurs  of  the  British 
American  Land  Company:  second,  the  British  American 
Land  Company  knew  that  they  had  no  right  to  the  river, 
and  if  they  wished  to  acquire  it,  it  was  necessary  that  it  be 
specially  mentioned:  third,  the  first  description  of  these 
lots  includes  the  interpretation  that  the  land  company  is 
the  proprietor  of  the  river. 

The  above  extracts  and  references  shew  that  the  river 
is  not  in,  or  a  part  of,  the  township.  Under  these  circum- 
stances it  was  necessary  that  it  should  be  stipulated  in  the 
letters  patent  that  the  bed  of  the  river  itself  was  trans- 
ferred. 

In  the  United  States,  and  it  is  advisable  that  we  take 
into  account  the  jurisprudence  of  that  country,  we  find 
(26  American  &  English  Encyclopedia  of  Law,  237)  that 
*'  no  part  of  the  public  domain  is  sold  before  being  surveyed, 
and  when  the  survey  has  been  had,  it  is  conclusive  in  all 
matters  relative  to  a  sale,  with  regard  to  all  persons,  the 
Government  itself  amongst  others." 

The  laws  of  our  country  do  not  prohibit  such  a  sale 
before  a  survey  is  made,  but  the  survey  having  been  made, 
it  seems  to  us  that  there  is  the  same  reason  to  hold  that 
the  sale  or  concession  does  not  go  further  than  the  survey 
itself. 

Article  1019  of  the  Civil  Code  savs:  "In  cases  of  doubt, 
a  contract  is  interpreted  against  him  who  has  stipulated 
and  in  favour  of  him  who  has  contracted  the  obligation/' 

Article  1020  gives  another  rule  of  interpretation:  "How- 
ever general  may  be  the  terms  in  which  a  contract  is  expres- 
sed, it  includes  only  those  things  with  reference  to  which 
it  appears  that  the  parties  wish  to  contract." 

Under  these  circumstances  it  was  necessary  that  it  be 
mentioned  that  the  transfers  or  concessions  were  not  only 
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of  the  lot  of  land  of  the  township  of  Ascot,  but  that  they 
comprised  also  the  bed  of  the  river.  This  principle  is  al-o 
stipulated  by  Articles  1213  and  1214  of  the  Civil  Code. 

The  Court  finds  that  the  plaintiff  fails  upon  this  point. 

4.  Is  the  Kiver  Magog  a  navigable  or  floatable  river? 

Even  though  we  might  arrive  at  the  conclusion  that  the 
titles  of  the  British  American  Land  Company  do  not  des- 
cribe its  property  as  being  bounded  u  by  the  banks  "  of  the 
river,  the  present  action  cannot  be  maintained  unless  the 
Court  arrives  at  the  conclusion  that  the  River  Magog  is 
neither  navigable  nor  floatable:  see  25  S.  C.  R.  116.  As  a 
matter  of  fact,  this  is  the  question  upon  which  almost  all 
the  proof  has  been  made  in  the  present  case. 

In  his  factum  the  plaintiff  says  that  the  only  serious 
question  which  presents  itself  for  solution  in  this  case,  is, 
"  Was  the  Magog  Kivor  floaiabie  when  th«  original  letters 
patent  issued  at  various  dates  up  to  1869  ?  " 

What  rivers  should  be  placed  amongst  those  called 
navigable  and  floatable?  The  Code  does  not  tell  us.  Bau- 
dry-Lacantinerie,  Des  Biens,  No.  174  says:  "Navigable  and 
floatable  rivers  are  the  public  highways,  says  Pascal.  A 
floatable  river  is  one  which  without  being  suitable  for  navi- 
gation, can  be  used  to  transport  wood  by  floating.  In  this 
respect  we  have  two  different  kinds  or  species  of  floating, 
the  floating  with  '  trains  or  radeaux/  which  is  effected  when 
the  wood  has  been  bound  together  to  be  transported  from 
one  place  to  another,  in  such  a  manner  as  to  form  a  raft, 
and  floating  '  k  buches  perdues/  which  take  place  when  each 
separate  piece  of  wood  is  floated  by  itself." 

This  definition  conforms  also  to  that  given  by  Jousse. 

Floating  by  rafts  takes  place  when  the  pieces  of  wood 
cut  in  different  sizes  are  bound  together  the  one  with  the 
other,  and  are  floated  down  the  river  as  forming  one  body. 
(Proudhon  No.  45).  Floating  k  buches  perdues  takes  place 
when  we  put  into  a  river,  piece  by  piece,  sticks  of  wood 
intended  for  heating  purposes,  in  order  to  float  them  down 
the  river.  See  Gaudry,  Du  Domaine,  No.  12;  see  also  de- 
cision of  the  Privy  Council  in  case  of  Bell  v.  Corporation  of 
Quebec,  5  App.  Cas.  84,  and  on  p.  93  the  passages  cited 
from  Paviel:  see  also  Dalloz  Rep.  tit.  "Eau"  No.  39. 
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What  do  these  definitions  mean  unless  it  is  that  it  is 
necessary  in  order  that  a  river  be  navigable  that  it  serve 
not  for  a  passage  or  highway  for  any  individual,  but  as  a 
passage  or  highway  for  the  public  in  general.  See  remarks 
of  the  Lords  of  the  Privy  Council  cited  in  Attorney-General 
v.  Fraser,  27  S.  C.  R.  587,  and  also  the  opinion  of  Dorion,  J., 
cited  in  the  same  case. 

To  my  mind,  the  opinion  of  Dorion,  J.,  is  perfectly  in 
accord  with  the  text  of  Article  400  C.  C,  and  with  tfie 
doctrine  of  our  law.  The  Privy  Council  certainly  did  not 
wish  to  give  any  other  definition  that  that  given  by  the 
authors  cited  by  them.  (See  25  Quebec  Official  Reports,  p. 
121.) 

We  arrive,  therefore,  at  the  conclusion  that  floatable 
rivers  are  those  which  are  used  or  may  be  used  by  the 
public  as  a  highway. 

The  plaintiff  has  cited  the  case  of  the  Canadian  Electric 
Co.  v.  Tanguay,  28  Jurist  157,  in  which  the  River  Chaudiere 
is  discussed.  We  find  that  this  decision  is  entirely  opposed 
to  the  plaintiff's  pretensions. 

The  fact  that  it  appears  by  the  proof  that  the  River 
Ma^rog  was  used  in  1869  for  the  floating  of  rafts  is  most 
effective  refutation  of  the  theories  of  the  plaintiff.  In  the 
case  of  Bell  v.  Corporation  of  Quebec,  7  Q.  B.  R.  109,  the 
same  question  came  up  before  Dorion,  J. 

In  the  present  case  the  following  facts  have  been  proved: 
Before  the  construction  of  the  company's  dam,  row  boats 
ascended  and  descended  this  river.  As  Mr.  Davidson,  the 
company's  commissioner,  says,  "  Fishermen  used  to  go  up 
the  river,  pole  up,  but  only  with  great  difficulty;  there  wa* 
verv  swift  current  there  at  the  outlet  of  the  lake." 

• 

Thifc  part  of  the  river,  therefore,  was  used  for  the  pur- 
poses of  navigation. 

It  is  said  that  this  navigation  was  not  practicable.  This 
objection  cannot  be  made  when  you  come  to  apply  it  to  the 
floatabilitv  of  the  river. 

• 

From^Little  Lake  Magog  to  the  Paton  dam,  a  length  of 
about  nine  miles,  the  part  of  the  river  which  is  in  question, 
wood  was  floated  during  many  years  by  rafts.  There  were 
also  brought  down,  from  Lake  Magog  to  Sherbrooke,  railway 
ties  and  dimension  lumber  for  the  construction  of  houses 
and  other  buildings  in  Sherbrooke.     The  wood  was  sawn  at 
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the  Nagle  mill,  and  for  many  years  brought  down  the  river 
in  this  way.  A  wharf  was  built  at  Sherbrooke,  and  a  wood 
yard  was  rented  from  the  British  American  Land  Company 
by  Nagle.  There  was,  therefore,  evidently,  a  continuous 
use  by  the  public  of  this  river  as  a  highway,  and  not  merely 
isolated  cases  of  such  usage. 

To  this  proof  answer  is  made  that  the  rafts  which  were 
brought  down  the  Magog  were  not  really  rafts.  The  size 
of  the  rafts  which  were  used  does  not  matter,  since  what 
we  wish  to  know  is,  was  the  river  utilized  by  the  public  as 
a  highway. 

The  plaintiff  has  produced  photographs  which  represent 
according  to  his  pretensions,  what  rafts  really  are.  These 
photographs  produced  by  the  plaintiff  do  not  represent 
rafts.  They  represent  trains  of  wood  which  may  have  been 
floated  down  the  St.  Lawrence  and  Ottawa  Eivers,  and  are 
made  up  of  hundreds  of  rafts. 

The  structures  represented  in  these  photographs  are  not 
such  rafts  as  are  spoken  of  by  the  authors  cited.  No  stream 
could  float  them.  They  have  to  be  transported  down  the 
streams  by  steam  power. 

The  plaintiff  further  says  that  to  float  wood  down  the 
Eiver  Magog  in  this  way  was  expensive,  and,  from  a  tinan- 
rial  point  of  view,  impracticable.  According  to  this,  the 
question  would  not  be  as  to  whether  merchandise  or  products 
have  for  years  been  transported  by  boats  or  rafts,  but  to 
decide  if  such  transportation  has  resulted  in  a  profit  for 
those  engaged  in  the  business.  Plaintiff  intimates  also 
that  one  of  the  reasons  of  Nagle's  failure  in  business  was 
because  he  used  this  method  of  transporting  his  wood.  On 
the  other  hand,  however,  those  who  did  make  use  of  the 
River  Magog  in  such  a  way  ought  to  be  better  judges  than 
we  are.  Perhaps  they  did  not  in  those  days  have  good  roads, 
or  any  railway  facilities,  and  as  a  matter  of  fact  the  men 
of  the  times  in  question  ought  to  have  known  whether  it 
paid  or  not.  Here  again  we  apply  to  the  theories  of  the 
plaintiff:  This  river  was  used  as  a  highway  for  the  trans- 
porting of  commerce,  and  it  was  so  used  because  it  was 
then  the  most  advantageous  that  could  be  used.  This  ought 
to  have  resulted  profitably,  and  no  witness  has  come  forward 
and  sworn  that  such  use  did  not  result  profitably. 

According  to  our  opinion  the  conclusion  is  this,  the 
public  before  1869,  and  afterwards,  made  use  of  the  River 
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Magog  as  a  public  highway  for  the  transporting  of  square 
and  sawed  wood.  As  a  consequence  the  British  American 
Land  Company  cannot  pretend  to  have  acquired  the  right  to 
the  bed  of  the  River  Magog,  especially  since  it  has  since 
disposed  of  its  properties  along  the  river  for  agricultural 
purposes. 

The  plaintiff  admits  that  the  question  is  to  determine 
whether  the  River  Magog  was  or  was  not  navigable  in  1869. 
We  have  not  to  consider  whether  since  the  building  of  the 
company's  dam  the  river  may  now  be  navigable.  See 
Dalloz,  Rep.  tit.  "  Voirie  par  eau,"  No.  53,  cited  by  the 
Privy  Council  in  the  Bell  case.  See  also  Carpentier,  Reper- 
toire verbo  rivieres,  No.  715. 

The  Court  arrives,  therefore,  at  the  conclusion  that  the 
British  American  Land  Company  had  no  title  to  the  bed  of 
the  River  Magog  and  that  this  river  is  a  floatable  river,  and 
the  writ  of  scire  facias  is  dismissed. 
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NOVA  SCOTIA. 

Full  Court.  May  4th,  1907. 

MASSEY-HARRIS  CO.  v.  ZWICKER. 

Principal  'and  Agent — Contract  to  Sup  pip  Goods  to  Agent — 
Proviso  against  Liability  for  Damages  for  Non-delivery — 
Repugnancy — No  Definite  Order  for  Goods. 

Appeal  from  the  judgment  of  Graham,  E.J.,  reported  2 
E.  L.  R.  59,  in  favour  of  defendant  on  his  counterclaim,  for 
damages  for  failure  to  deliver  farming  machinery  and  im- 
plements according  to  contract,  argued  on  the  25th  of  March, 
1907,  before  Meagher,  Russell,  and  Longley,  JJ. 

H.  Mellish,  K.C.,  and  J.  B.  Kenny,  for  appellants. 
W.  B.  A.  Ritchie,  K.C.,  and  A.  Roberts,  for  respondents. 

Russell,  J.: — I  have  some  doubt  whether  the  principle 
which  the  learned  trial  Judge  cites  from  Sheppard's  Touch- 
stone applies  to  the  contract  in  question  here.  In  Parsons 
on  Contracts  a  case  is  cited  without  criticism  where  £  prom- 
issory note  was  made  and  on  the  back  was  endorsed  a  con- 
dition that  the  maker  should  only  be  required  to  pay  it  at 
his  convenience.  The  Court  held  that  the  note  and  the 
indorsement  were  all  one  instrument,  and  therefore  there 
was  no  obligation  except  an  obligation  of  honour:  Barnard 
\.  Cushing,.4  Met.  230.  The  case  seems  however  not  to 
bo  in  line  with  In  re  State  Fire  Insurance  Co.,  32  L.  J.  C. 
P.  300,  cited  on  the  argument,  and  I  find  little  help  in  the 
references  to  the  subject  in  the  text  books.  Assuming  the 
principle  to  be  applicable  to  this  contract  and  the  clause 
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about  damages  to  be  void,  I  think  it  was  necessary  for  the 
defendant  to  have  given  a  definite  order  before  he  could 
put  the  plaintiffs  in  default.  The  agreement  constitutes,  I 
think,  an  outstanding  offer  by  the  company,  to  furnish  such 
goods  as  shall  be  ordered,  and  when  goods  are  ordered  the 
offer  becomes  as  to  such  goods  a  contract.  But  the  order 
cannot  change  the  offer  into  a  contract  without  being  de- 
finite, and  here  there  was  no  definite  quantity  of  goods 
ordered.  There  was  therefore  no  contract  for  the  breach  of 
which  the  defendant  could  counterclaim  for  damages. 

Meagher,  J.,  read  an  opinion  allowing  the  appeal. 
Longley,  J.,  concurred. 


NOVA  SCOTIA. 

Drysdale,  J.  April  22nd,  1907. 

SMITH,  TYRER  &  CO.  v.  ZWICKER  &  SONS. 

Principal  and  Agent — Sale  •  of  Goods  on  Commission — Ad- 
vances by  Agent  —  Agent  Entitled  to  Recover  by  Action  — 
Not  Limited  to  Lien  on  Goods. 

Action  to  recover  a  balance  claimed  for  advances,  tried 
before  Drysdale,  J. 

R.  H.  Murray,  for  plaintiffs. 
V.  J.  Paton,  for  defendants. 

Drysdale,  J. : — In  this  case  the  plaintiffs  seek  to  recover 
$132.74,  balance  due  for  advances  alleged  to  be  made  by  them 
as  agents  for  and  on  account  of  defendants. 

The  plaintiffs  carry  on  the  business  of  wood  and  commis- 
sion agents  at  Liverpool  and  Halifax — in  the  former  place 
under  the  name  of  Smith  &  Tyrer,  and  in  the  latter  under 
the  name  of  Smith,  Tyrer  &  Co. 

Plaintiffs  alleged  that  defendants  entrusted  them  with 
certain  lumber  to  be  forwarded  and  sold  on  defendants'  ac- 
count on  their  usual  terms  as  commission  agents;  that  they 
acted  in  disposing  of  the  goods  solely  as  defendants'  agents; 
that  at  the  time  the  goods  were  sKipped  plaintiffs  made  an 
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advance  thereon;  that  owing  to  a  decline  in  the  market  and 
from  other  causes  the  stuff  shipped  realized  less  than  was 
expected;  and  that  plaintiffs  advanced  more  than  was  re- 
alized from  the  shipment.  For  this  advance,  after  deducting 
the  amount  received  with  the  account  sales,  this  action  is 
brought.  The  defendants  meet  this  demand  in  their  plead- 
ings by  saying  in  effect  that  plaintiffs  were  not  defendants' 
agents  to  dispose  of  raw  lumber  on  defendants'  account,  but 
that  a  sale  of  the  goods  was  made  in  the  first  instance  by 
defendants  to  plaintiffs,  and  this  was  the  only  issue  sub- 
mitted. I  find  on  this  issue  in  favour  of  the  plaintiffs.  On 
looking  at  the  correspondence  and  considering  all  the  evi- 
dence submitted,  jL  am  of  opinion  that  defendants  fail  to 
establish  a  sale  to  plaintiffs  of  the  goods  shipped.  All  the 
dealings  in  connection  with  this  shipment  seem  to  me  to 
point  conclusively  in  the  direction  of  plaintiffs'  contention. 

Counsel  for  defendants  contended  that  even  if  this,  issue 
were  found  for  plaintiffs,  still  they  could  not  recover  because 
they  were  del  credere  agents,  and  it  was  said  that  such  an 
agent  has  as  his  only  remedy  a  lien  on  the  goods  and  cannot 
recover  for  any  advances  he  happens  to  make  beyond  the 
proceeds  that  may  be  realized  from  the  sale.  This  conten- 
tion is  not  well  founded.  It  is  based  on  a  text  book  state- 
ment of  the  effect  of  Graham  v.  Ackroyd.  When  this  case 
is  examined,  it  will  be  found  that  where  a  factor  makes 
advances  he  has  a  personal  remedy  against  his  principal  aa 
well  as  a  lien  on  the  funds  in  his  hands,  and  that  this  is  the 
same  whether  the  factor  has  or  has  not  a  del  credere  com- 
mission, the  only  difference  being  that  where  he  has  a  del 
credere  commission  he  canot  sue  the  principal  for  advances 
which  are  covered  by  the  price  of  the  goods,  that  price  being 
warranted  to  the  principal  by  the  guarantee  arising  ou*  of 
the  commission.  Here  the  principal  gets  the  benefit  of  the 
total  proceeds,  and  I  think  the  agent  has  a  right  to  recove* 
as  against  his  principal,  the  advances  made  after  deducting 
the  amount  realized  from  the  sale  of  the  goods. 

When  the  account  sales  was  put  in.  or  during  the  trial, 
counsel  for  defendants  objected  that  the  London  disburse- 
ments were  not  proven,  but  I  do  not  think  that  is  necessary 
on  the  issues  raised  in  this  action.  If  this  were  a  defence 
based  on  agency,  and  for  an  account  or  charging  the  agent 
with  improper  handling  of  the  goods  and  issues  raised  there- 
on, plaintiffs  no  doubt  would  th^n  require  a  commission  or 
evidence  from  their  Liverpool  office.  .  But  as  the  action  is 
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framed,  and  the  only  issue  raised  by  the  pleadings  is  sale 
or  no  sale  to  plaintiffs,  I  am  of  opinion  it  was  not  incumbent 
on  plaintiffs  in  this  action  to  prove  the  London  disburse- 
ments. There  will  be  judgment  for  plaintiffs  for  $132.74 
with  costs. 


NOVA  SCOTIA. 

Full  Court.  May  4th,  1907. 

SMITH  v.  BOUTLIER. 
Trespass — Cattle  Straying  from  Highway — Defective  Fences. 

Appeal  by  plaintiffs  from  the  judgment  of  Longley,  J., 
reported  2  E.  L.  R.  212,  in  an  action  to  recover  damages  for 
injuries  done  by  defendant's  cow  to  growing  crops.  It  was 
alleged  that  plaintiffs'  property  was  enclosed  by  a  good  and 
sufficient  fence  and  that  the  cow,  known  to  defendant  to  be 
a  fence-breaker,  unlawfully  broke  and  entered,  etc.  A  plea 
was  added  at  the  trial  setting  up  a  custom  to  allow  cattle 
to  go  at  large'  and  to  maintain  fences  against  them. 

W.  F.  O'Connor,  and  J.  L.  Barnhill,  for  appellants. 
J.  B.  Kenny,  for  respondent. 

Graham,  E.J. : — This  action  has  been  brought  to  recover 
damages  because  the  defendant's  cow  at  Smiths  Point  was 
in  May,  1906,  at  least  two  months  after  the  decision  in 
Dickey  v.  Gordon,  39  X.  S.  R.  311,  at  larg*  *pon  a  road  in 
disregard  of  the  common  law,  and  perceiving  there  was 
something  to  cat  inside  went  through  the  gate  into  the 
plaintiffs'  field  and  injured  some  vegetables.  The  plain- 
tiffs alleged  that  the  field  was  enclosed  with  a  good  and  suf- 
ficient fence. 

The  defendant  claims  that  the  district  is  not  a  closed 
district,  that  the  cow  was  on  a  road  which  led  to  a  piece  of 
vacant  land  where  the  cattle  of  the  inhabitants  of  Smiths 
Point  pastured  in  common,  and  because  the  plaintiffs'  gate 
or  fence  was  not  a  "  lawful  fence  "  under  the  statute,  the 
cow  wandered  through  it  into  the  field. 

He  also,  apparently  feeling  the  insufficiency  of  that  de- 
fence in  consequence  of  the  decision  of  this  Court  in  Dickey 
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t.  Gordon,  set  up  in  his  pleadings  a  custom  and  prescription 
for  the  inhabitants  of  Smiths  Point  to  have  their  cattle 
pasture  in  that  vacant  land,  there  being  no  fence  around  it 
except  that  of  the  common  law,  an  invisible  line,  and  to 
wander  to  and  from  it  along  the  road,  and  also  a  prescrip- 
tion in  favour  of  the  cattle,  or  rather  the  inhabitants  of 
Smiths  Point,  requiring  the  plaintiffs  to  fence  along  the 
highway  to  keep  the  cattle  out  of  their  fields. 

It  appears  that  the  people  of  Smiths  Point,  it  is  now 
called  Tantallon,  have  the  peninsula  pretty  much  to  them- 
selves. There  is  a  road  running  from  the  post  road  to  the 
point  of  Smiths  Point  about  a  mile  long.  And  these  people, 
about  eleven  families,  live  on  that.  They  have  patches  of 
three  or  four  acres  each  (the  plaintiffs  and  one  other  of  them 
3^  acres  each),  which  they  cultivate  notwithstanding  the 
stones,  and  they  keep  these  patches  fenced  in  summer.  The 
plaintiffs  raised  as  much  as  two  and  one-half  tons  of  hay 
besides  the  vegetables  they  bring  to  market  in  Halifax. 
They  planted  four  bushels  of  potatoes  one  year.  And  for 
pasture,  for  each  keeps  a  cow  and  some  more  than  one  (the 
plaintiffs  keep  a  horse  instead),  these  people  all  pasture 
their  cattle  in  common  in  the  "  woods  "  or  "  barrens  "  at  one 
end  of  the  peninsula,  and  this  road  that  I  speak  of  leads 
from  the  point  to  that.  That  has  been  the  practice  for  a 
long  time. 

I  quote  from  the  evidence:  Joseph  Smith,  a  witness  for 
the  plaintiffs,  says :  "  I  let  my  cow  go  at  large  down  there — 
everyone  does  that.  It  is  the  custom,  and  has  been  for  a 
great  many  years — as  long  as  I  can  remember.  It  is  not  a 
closed  district.  My  memory  goes  back,  in  some  things,  fifty 
years.  It  has  been  the  custom  since  I  was  born — sixty-three 
years.  People  have  kept  their  property  fenced  down  there, 
all  the  time.  We  turn  our  cattle  out  at  large  in  the  sum- 
mer. We  turn  them  out  in  the  street,  and  let  them  go  into 
the  woods.  The  woods  are  a  quarter  of  a  mile  from  our 
house.  After  they  get  off  the  peninsula  they  are  in  the 
woods.  Sometimes  we  drive  them,  and  sometimes  we  do  not. 
fThey  generally  make  their  way  there  themselves." 

The  male  plaintiff  says:  "Most  of  the  people  down 
there  have  a  cow.  They  pasture  their  cows  in  the  common 
— across  in  the  woods  we  call  it." 

George  Smith,  a  witness  for  defendant,  says:  "I  live  at 
Tantallon,  next  to  plaintiffs.  I  have  been  living  there  sixty- 
five  years  last  Friday.     Live  about  one  hundred  and  fifty 
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yards  from  the  plaintiffs'  place.  I  have  no  cattle  at  pres- 
ent. At  the  present  day  we  call  it  Smiths  Point;  it  used  to 
be  called  '  Wynaught's.'  It  covers  from  the  post  road  over 
the  road  in  question.  It  is  called  '  Smiths  Point/  It  was 
never  asked  to  be  made  a,  closed  district.  I  think  there  are 
about  eleven  families  there.  The  custom,  or  the  rule  was, 
that  every  man  made  a  fence  across  his  own  piece  of  prop- 
erty, along  the  street.  When  he  put  his  cattle  out  in  the 
spring  of  the  year  he  had  no  place  to  put  them  except  on  the 
street.  They  went  browsing.  If  some  man's  cattle  came 
and  broke  down  my  fence,  I  had  to  go  and  drive  the  cattle 
out  and  put  the  fence  up.  The  custom  was  to  allow  the 
cattle  to  go  at  large  on  the  road,  and  to  keep  the  fences  up, 
to  keep  the  cattle  out;  that  has  been  the  custom  as  long  aa 
I  can  remember;  that  has  been  the  practice.  I  was  bred, 
born  and  brought  up  there;  and  it  has  been  my  home  ever 
since.  Plaintiffs  followed  this  custom  while  they  had  cat- 
tle. They  let  their  cattle  go  at  large.  We  turned  the  cattle 
out  on  the  street  and  let  them  go  at  large.  The  height  of 
the  plaintiffs'  fence  along  the  road  is  somewhere  about  three 
and  a  half  feet,  and  their  gate  is  about  the  same  height.  It 
was  a  pole  fence.  It  is  the  practice  down  there  to  have 
fences  around  properties  that  are  cultivated.  There  is  a 
fence  all  along  the  main  road.  We  turn  the  cattle  on  the 
main  road  and  they  go  where  they  like.  We  turn  them  on 
the  main  road  for  the  purpose  of  going  to  the  barrens.  There 
is  always  a  little  feed  along  the  sides  of  the  main  road.  From 
St.  Margaret's  Bay  to  Peggy's  Cove  the  cattle  are  on  the 
road  in  the  summer,  but  in  the  winter  time  they  keep  them 
closed  up." 

It  is  not  clear,  but  I  think  that  this  road  is  not  what 
would  be  called  a  public  highway.  This  is  the  evidence: 
"  The  people  of  Smiths  Point  built  this  road,  and  have  al- 
ways maintained  it  themselves,  without  any  Government 
aid." 

To  the  Court:  "  It  has  not  been  a  part  of  the  road  system 
by  the  Municipal  Council." 

To  Mr.  Barnhill :  "  We  do  statute  labour  on  it." 

As  the  statute  empowers  the  authorities  to  permit  people 
in  circumstances  like  those,  instead  of  performing  the  stat- 
ute labour  on  the  highway  to  perform  it  upon  their  own  road 
leading  to  the  highway,  this  is  probably  not  a  public  high- 
way. But  I  think  that  this  circumstance  does  not  affect  the 
common  law  question,  which  requires  the  defendant  to  show 
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that  the  caw  in  the  circumstances  was  lawfully  on  the 
toad. 

The  learned  trial  Judge  has  given  judgment  for  the  de- 
fendant, holding  that  the  fence  was  not  a  lawful  fence. 
Nous  avon8  change  tout  cela. 

I  think  that  this  case  is  on  all  fours  with  the  case  of 
Dickey  v.  Gordon,  since  affirmed  in  the  Supreme  Court  of 
Canada.  It  appeared  in  that  case  that  the  legislature  and 
the  municipality  had  made  elaborate  provisions  to  enable 
the  inhabitants  of  a  district  to  make,  under  a  local  option 
by-law,  a  "  closed  district "  of  it.  That  is  a  by-law  author- 
ized to  be  made  by  R.  S.  c.  73,  s.  13,  u  to  prevent  the  running 
at  large  on  any  public  street,  square,  common  or  other  pub- 
lic grounds  within  such  municipality  (or  portion  of  a  muni- 
cipality to  be  set  off  by  boundaries)  of  any  animals/'  There- 
after the  district  was  to  be  treated  as  a  "  closed  district." 
Or  to  use  the  language  of  R.  S.  c.  93,  ss.  15  and  23,  a  by-law 
by  which  "  animals  are  not  allowed  to  run  at  large  on  any 
public  street,  square,  common  or  other  public  grounds." 
In  such  a  district  an  animal  found  at  large  in  any  public 
street,  etc.,  or  in  any  field  having  strayed  into  the  same 
from  any  public  street,  might  be  impounded  or  the  owner 
proceeded  against  for  the  damage  as  in  other  districts  not 
closed  "  whether  (and  this  was  the  important  distinction) 
the  same  (i.e.,  the  field),  is  enclosed  by  a  fence  or  not." 

I  refer  to  R.  S.  c.  93,  ss.  15,  23,  24,  and  the  by-laws. 

The  district  in  that  case  was  supposed  to  be  a  closed  dis- 
trict, but  owing  to  invalidity  in  the  by-law  it  was  not. 

And  the  fence  along  the  highway  through  which  the 
cattle  entered  upon  the  land  was  not  up  to  the  statutory 
requirements  of  those  fences  in  districts  not  closed,  which 
arc  required  to  be  four  feet  six  inches  high.  The  cattle 
were  impounded  in  the  pound  of  the  district,  of  course  on 
the  supposition  that  it  was  a  closed  district.  There  was  a 
common  law  action  against  the  owner  of  the  cattle  for  tres- 
pass by  the  cattle,  and  a  counterclaim  by  the  defendant 
against  him  for  the  alleged  illegal  impounding.  But  it  was 
held  that  these  terms  were  relative  terms;  that  a  district 
not  closed  was  really  a  closed  district  at  common  law;  that 
a  closed  district  was  only  one  that  was  more  closed  than  a 
district  that  was  not  closed. 

Mr.  Justice  Russell  says  (and  his  opinion  was  affirmed 
on  appeal),  at  page  359:  "An  open  district  then  is  one  in 
which,  while  owners  of  cattle  are  not  suffered  to  depasture 
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the  highway,  and  cattle  found  trespassing  on  private  lands 
fenced  on  the  highway  or  unfenced  may  be  distrained  by 
the  occupants,  the  distress  can  only  be  taken  under  the 
strict  and  narrow  limitations  of  the  common  law,  and  dealt 
with  in  the  manner  defined  by  the  old  common  law  writers, 
or  if  the  land  is  fenced  along  the  road,  then  under  the  pro- 
visions of  the  statute. 

A  closed  district  is  one  in  which  prohibitory  and  preven- 
tative regulations  have  been  made  by  the  municipal  council 
in  which  there  may  be  special  provisions  varying  essentially 
from)  those  applicable  to  the  rest  of  the  municipality  for 
the  institution  of  a  public  pound  to  be  assessed  for  upon 
all  the  ratepayers  of  the  district  in  which  the  offence  of 
having  an  animal  at  large  may  be  defined  more  strictly  than 
in  other  districts  not  so  set  off,  in  which  the  animals  taken 
as  a  distress  may  be  sold  if  unclaimed,  in  which  damages 
occasioned  by  trespassing  animals  may  be  assessed  in  the 
manner  provided  by  the  by-law,  which  may  be  altogether 
different  from  and  much  more  advantageous  than  the  mode 
of  ascertainment  provided  by  the  general  law/' 

I  refer  to  R.  S.  c.  93,  ss.  18,  20,  and  24,  as  to  the  statu- 
tory remedies. 

Taking  this  for  our  guide  if  there  is  not  a  sufficient  fence 
the  common;  law  remedies  are  open  because  the  plaintiffs 
have  not  shewn  that  the  cow  was  lawfully  on  the  road  at 
common  law.  It  is  true  that  we  are  cautioned  to  make  a 
judicious  use  of  that  decision. 

Mr.  Justice  Idington  says :  "  We  go  only  so  far  as  neces- 
sary for  the  disposition  of  this  appeal.  This  case  has  raised 
such  a  wide  field  of  most  interesting  discussion  that  it  seems 
well  not  to  let  anyone  assume  that  the  decision  necessarily 
determines  the  effect  of  any  of  those  statutes  when  applied 
to  other  conditions  than  those  involved  here."  But  the 
learned  trial  Judge  in  this  case  has  been  entirely  too  cau- 
tious, he  has  not  followed  the  decision  at  all.  This  is  really 
a  stronger  case  than  that  one.  The  cow  was  not  only  worse, 
but  the  fence  was  better  in  this  case.  Whether  the  fence  was 
lawful  or  not,  it  was  apparently  more  lawful  than  the  cow. 
The  learned  Judge,  if  he  did  not  wish  to  follow  the  decision 
oi  this  Court  in  Dickey  v.  Gordon,  might  have  distinguished 
this  case. 

In  several  States  of  the  Union  a  cow  like  that  would  have 
been  held  to  be  "  unruly  "  and  therefore  outside  of  the  pale 
of  the  statute,  and  left  to  the  mercy  of  the  common  law; 
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and  as  Lord  Ellenborough  said  in  Kerr  v.  William,  2  Starkie 
34;  "It  is  difficult  to  struggle  with  the  common  law." 

The  worst  that  can  be  said  about  the  fence,  or  rather  the 
gate  here,  is  that  it  was  not  four  and  one-half  feet  high,  and 
that  its  hook  was  not  effective.  This  is  the  evidence  of 
George  Smith,  who  describes  it  with  great  exactness.  He 
tays :  "  There  was  a  staple  driven  into  the  post  of  the  gate, 
and  there  was  a  staple  driven  in  the  post,  of  the  fence,  with 
a  hook,  and  in  hooking  this  hook  the  point  of  the  hook 
never  hooked  into  the  staple;  if  you  gave  the  gate  a  little 
tap  the  gate  would  fall  over.  The  hook  did  not  go  out  into 
the  staple  on  the  post." 

It  was  very  different  in  the  case  of  the  cow.  Albert 
Smith  says :  "  She  hooked  the  gate  open,  I  saw  her  do  it. 
She  put  her  head  into  it,  and  hooked  the  hooks  open  and 
carried  the  gate  in  on  her  horns." 

The  latter  seems  to  have  been  much  more  effective  and 
proportionately  more  unlawful.  I  am  afraid  that  since 
that  decision,  cattle  being  at  large  even  in  a  district  not 
closed,  is  so  great  an  offence  that  they  cannot  in  this  pro- 
vince be  treated  as  "  free  commoners,"  to  use  the  language 
of  some  of  the  American  cases,  but  must  be  severely  dealt 
with  as  trespassers  and  fit  subjects  for  the  common  law  im- 
pounding or  an  action  of  trespass  in  a  court  of  common  law. 

The  Smiths  Point  people  when  they  changed  the  name 
of  the  place  to  Tantallon,  should  have  reversed  their  prac- 
tice. Each  one  should  have  acquired  a  patch  of  the  woods 
and  barrens,  say  40  acres  ofi  it,  for  his  cow,  fenced  it  in  and 
sent  some  one  each  morning  and  evening  to  personally  con- 
duct the  animal  to  and  from.  Then  if  the  people  from 
Peggy's  Cove  to  Magaret's  Bay  would  only  do  the  same  they 
need  not  fence  the  three  or  four  acres  of  cultivated  land. 
And  if  the  animal  only  ate  "  snatchingly  "  and  "  sparingly  " 
from  the  fields  along  this  road  the  common  law  would  be 
vindicated. 

By  the  common  law  cattle  may  lawfully  be  driven  along 
the  highway  without  subjecting  the  owner  of  them  to  any 
liability  for  their  casual  trespasses  upon  adjacent  uninclosed 
land  when  they  stray  from  the  road  as  they  are  driven  along 
and  raptim  et  sparsim  crop  the  herbage,  if  the  owner  is 
guilty  of  no  negligence  and  makes  reasonable  efforts  to  re- 
capture them:  Com.  Dig.  Trespass  583  D;  Dovaston  v. 
Payne,  2  Sm.  L.  C.  157 
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As  to  the  custom  pleaded:  The  plaintiffs  now  having  no 
cow  of  their  own,  dispute  this  custom.  They  have  no 
dilemma  to  fear  on  that  score  and  so  they  take  high  ground. 

I  think  that  this  custom  is  too  uncertain.  It  is  only  a 
habit  and  not  local  at  all.  It  prevails  in  other  places  in 
many  of  the  districts  not  closed  by  by-law,  where  there  are 
areas  of  land  which  have  been  granted  and  burned  over  and 
are  not  worth  fencing,  but  afford  pasturage.  At  least  that 
was  so  before  Dickey  v.  Gordon  had  decided  that  it  was  un- 
lawful. 

But  the  claim  of  prescription  for  the  inhabitants  of 
Smiths  Point  to  have  the  plaintiffs  fence  their  land  against 
cattle  going  at  large  on  this  road  is  now  preposterous  and 
only  shows  the  desperate  straits .  to  which  they  have  been 
driven.  There  could  be  no  grant  to  inhabitants.  To  what 
estate  does  this  right  attach?  The  plaintiffs  and  the  inhabi- 
tants are  not  adjoining  proprietors.  And  the  form  of  the 
writ  of  curia  claudenda,  now  unfortunately  obsolete,  will 
show  that  it  was  only  used  to  compel  another  to  make  a 
fence  or  wall  which  he  was  bound  to  make  between  his 
land  and  the  plaintiff's. 

In  Fowler  v.  Sanders,  Cro.  Jac.  446,  it  is  said:  "  The  de- 
fendant confesses  it  to  be  an  highway,  but  he  saith  that  the 
town  of  Coggeshal  is  an  ancient  hill  wherein  all  the  inhabi- 
tants there  having  ancient  houses  used  time  whereof,  etc., 
to  lay  logs  in  waste  places  of  the  said  way  before  their  doors 
for  their  fence  leaving  sufficient  passage  for  chariots,  horse- 
men, footmen,  etc."  It  was  held  "  secondly,  that  the  pre- 
scription to  make  a  nuisance  is  not  good  for  it  is  against  law 
to  prescribe  in  such  a  manner.  Thirdly  this  prescription  for 
the  inhabitants  is  not  good." 

In  Dempster  v.  Cleghorn,  2  Dow's  Pari.  Reports  64,  Lord 
Eldon  said,  "  He  regretted  the  existence  of  the  necessity  to 
''end  this  case  back  again,  but  it  was  a  strong  thing  to  say 
that  all  who  chose  to  do  so  might  play  at  golf  on  a  man's 
ground,  and  for  that  purpose  destroy  all  the  produce  which 
it  was  best  calculated  to  yield,  and  prevent  its  being  used 
for  those  ends  to  which  alone  it  could  be  applied  beneficially 
for  the  owner  (ie.,  keeping  rabbits).  If  it  were  posMble  to 
feed  black  cattle  there,  he  had  before  observed  that  if  these 
golf  balls  got  into  what  they  occasionally  left  behind  them 
they  would  be  in  a  worse  scrape  than  if  they  got  into  a  rab- 
bit scrape." 
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In  Dewell  v.  Sanders,  Cro.  Jac.  471,  the  Court  said:  "If 
it  were  a  common  nuisance  neither  the  lord  of  the  manor  nor 
tne  parson  could  erect  a  dovehouse  more  than  any  other  free- 
holder. For  none  can  prescribe  to  make  a  common  nuisance 
because  it  cannot  have  a  lawful  beginning  by  license  t>r 
otherwise,  being  an  offence  against  the  common  law." 

The  appeal  must  be  allowed.  The  defendant  will  have 
to  pay  the  female  plaintiff  the  damages  assessed  contin- 
gently by  the  Judge,  viz.,  eight  dollars,  and  1  suppose  all  the 
costs.  The  appeal  book  contains  thirty  pages  and  I  fear  that 
the  costs  will  make  Smiths  Point  to  him,  as  in  Swiveller's 
case,  a  closed  district  as  it  was  never  closed  before. 

Meagher,  and  Russell,  JJ.,  concurred  in  allowing  the 
^appeal. 


NEW  BRUNSWICK. 

Full  Court.  February  16th,  1907. 

CORMIER  v.  ARSINEAU. 

Husband  and  Wife — Money  Paid  by  Husband  to  Wife  as  Con- 
sideration for  Barring  Dower — Horse  Purchased  by  Wife — 
Seizure  by  Husband's  Creditor. 

Appeal  by  the  defendant  from  the  judgment  of  tthe 
County  Court  of  Kent  in  an  action  of  trespass  and  conver- 
sion for  the  wrongful  taking  of  a  mare,  argued  before  Tuck, 
C.J.,  Hanington,  Barker,  Landry,  and  McLeod,  JJ.,  on 
the  16th  of  February,  1907. 

The  plaintiff  was  a  married  woman  living  with  her  hus- 
band. The  husband  gave  a  mortgage  on  his  farm  for  $200, 
the  plaintiff  joining  in  the  mortgage  to  release  her  dower. 
The  husband  gave  $100  of  the  advance  to  the  plaintiff, 
this  being,  as  he  swore,  in  accordance  with  an  agreement 
made  with  her  if  she  would  join  in  the  conveyance.  There 
was  no  evidence  as  to  the  value  of  the  farm.  With  the 
$100  thus  received  by  the  plaintiff,  a  mare  was  bought. 
This  mare  was  seized  and  sold  under  an  execution  issued 
by  the  defendant  Cormier  on  a  judgment  obtained  by  ^^ 
against  the  plaintiff's  husband.  For  this  seizure  and  sale 
this  action  was  brought,  and  was  tried  before  Judge  Wells 
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and  a  jury  in  the  Kent  County  Court.  Judge  Wells  in  hjs 
charge  told  the  jury  that  "  under  the  circumstances,  being 
a  transaction  between  husband  and  wife,  you  should  scru- 
tinize it  most  carefully  and  keenly,  and  you  should  consider 
not  only  all  the  evidence,  but  all  the  circumstances,  and  un- 
less the  evidence  and  the  circumstances  convince  you  that 
the  transaction  was  bona  fide  you  should  find  for  the  defend- 
ant.",  A  verdict  wos  given  for  the  plaintiff  for  $100. 

J.  D.  Phinney,  K.C.,  for  the  defendant,  cited  McKinnon 
v.  Gillard,  9  O.  W.  H.  77,  at  page  85;  Forrest  v.  Lay- 
cock,  18  Grant  611;  and  White  v.  Bastide,  15  Grant  546. 

W.  B.  Chandler,  K.C.,  for  the  plaintiff,  was  not  called 
upon  to  argue. 

The  Court  dismissed  the  appeal,  holding  that  the  money 
having  been  paid  to  the  wife  by  her  husband  to  secure  her 
execution  of  a  mortgage  of  lands  of  which  she  was  dowable, 
under  an  agreement  that  she  was  to  receive  one-half  of  the 
money  advanced,  was  not  money  received  by  a  wife  from 
her  husband  during  coverture  within  the  meaning. of  the 
qualifying  part  of  s.-s.  2,  of  s.  4  of  c.  78  (Married  Women's 
Property  Act),  C.  S.  1901*;  and,  as  the  Judge  had  been  care- 
ful to  point  out  all  the  facts  and  circumstances  that  might 
be  considered  as  throwing  suspicion  on  the  bona  fides  of  the 
transaction  between  the  plaintiff  and  her  husband,  and  as 
the  jury  by  their  finding  must  have  considered  the  trans- 
action an  honest  one,  the  transaction  could  not  be  impeached 
as  a  fraud  against  the  husband's  creditors;  that  the  money 
was  the  wife's  and  the  property  purchased  with  it  was  hers. 


NEW  BRUNSWICK. 

Pull  Court.  April  19th,  1907. 

MILMORE  v.  TOWN  OF  WOODSTOCK. 

Trespass — Boundaries  —  Evidence  —  Presumptions — Jury — 
Challenge  io  the  Array — Sheriff  a  Ratepayer  in  Defendant 
Municipality. 

Motion  to  set  aside  the  verdict  entered  for  the  plaintiff 
at  the  trial,  and  for  a  nonsuit,  or  for  a  new  trial,  or  for 
reduction  of  damages,  argued  in  Hilary  Term,  1907,  before 
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Tuck,  C.J.,  Hanington,  Landry,  Barker,  McLeod,  and 
Gregory,  J  J. 

D.  Mullin,  K.C.,  for  plaintiff. 

A.  B.  Connell,  K.C.,  and  J.  C.  Hartley,  for  defendant. 

The  judgment  of  the  Court  was  delivered  by  Tuck,  C.J. : 
— This  cause  was  tried  before  Mr.  Justice  Gregory  at  the 
Circuit  Court  for  the  County  of  Carleton  in  October,  1906. 

Before  the  jury  was  sworn  the  counsel  for  the  defendant 
challenged,  in  writing,  the  array  of  the  panel,  on  two 
grounds,  first,  because  William  A.  Hayward  is  sheriff  of  the 
County  of  Carleton,  and  is  also  a  resident  and  ratepayer  of 
the  Town  of  Woodstock  (the  defendant),  and  therefore  is 
not  impartial  and  qualified  to  summon  and  empanel  the  jury; 
and  that  Albion  R.  Foster,  the  coroner  by  whom  the  jury 
was  summoned  and  empanelled,  is  the  deputy  of  William 
A.  Hayward,  and  the  deputy-sheriff  of  the  County  of  Carle- 
ton, and  therefore  is  not  impartial  and  qualified  to  summon 
the  jury.  And  further  that  no  writ  of  venire  was  delivered 
to  Albion  R.  Foster,  as  such  coroner,  authorizing  him  to 
summon  and  empanel  the  jury, 

To  this  challenge  the  plaintiff  demurred,  and  was  al- 
lowed to  add  the  following  suggestion  to  the  record ;  "  And 
the  plaintiff  suggests  that  William  A.  Hayward,  sheriff  of 
the  County  of  Carleton,  being  a  ratepayer  of  the  Town  of 
Woodstock,  is  disqualified  from  summoning  a  jury  in  this 
cause ;  therefore  let  a  jury  be  summoned  by  one  of  the  coro- 
ners of  the  County  of  Carleton  to  try  the  issues  joined  in 
this  cause." 

1  take  it  for  granted  that  the  jury  to  try  the  issues 
joined  in  this  cause  was  summoned  by  Albion  R.  Foster  upon 
receiving  proper  notice.  I  arrive  at  this  conclusion  from 
the  written  challenge  and  the  suggestion  and  the  notice  to 
him  hereinafter  mentioned.  It  was  admitted  that  Albion 
R:  Foster  is  a  coroner  for  the  County  of  Carleton,  and  is 
neither  a  resident  nor  a  ratepayer  of  the  Town  of  Wood- 
stock. The  learned  trial  Judge  gave  judgment  for  the  plain- 
tiff on  the  challenge  to  the  array,  and  in  doing  so,  I  thinlt 
he  was  within  his  right.  Being  deputy  of  the  sheriff  did 
not  make  Albion  R.  Foster  partial  nor  disqualified.  I  may 
add  that  the  jury  was  summoned  upon  an  order  issued  and 
signed  by  the  clerk  of  the  cimiits,  under  the  authority  of 
s.  18  of  the  Jury  Act,  C.  S.  1903,  c.  126,  and  according  to 
form  "B." 
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The  trial  then  proceeded,  and  resulted  in  a  verdict  ror 
the  plaintiff  for  twenty-five  dollars. 

This  action  is  brought  for  trespass  to  land  situate  on  the 
corner  of  Regent  and  Richmond  Streets  in  the  Town  of 
Woodstock.  Regent  Street  runs  by  the  post  office  to  the 
River  Saint  John,  and  the  lot  in  question  runs  in  depth 
along  Richmond  Street.  The  plaintiff's  claim %  is  that  the 
defendants  acting  through  its  official,  Mr.  Lindsay,  street 
commissioner  of  the  Town  of  Woodstock,  in  the  year  1902, 
took  part  of  the  corner  of  her  lot,  situate  on  the  corner  of 
Regent  and  Richmond  Streets.  The  plaintiff's  property  is 
leasehold.  The  original  lease  was  made  by  one  Morehouse 
and  his  wife  to  Samuel  Freeman  in  1838,  for  nine  hundred 
*nd  ninety-nine  years,  at  a  rent  reserved  in  the  lease.  After 
divers  /mesne  assignments,  the  leasehold  became  vested 
in  the  plaintiff  in  1900.  For  some  years  prior  to  1896,  this 
lot  was  occupied  by  Mrs.  Milmore's  (the  plaintiff)  mother, 
Mrs.  Jordan,  as  owner.  And  it  is  claimed  by  the  plaintiff 
that  about  the  year  1892,  Mrs.  Jordan's  husband,  without 
any  authority  from  his  wife,  moved  back  the  fence,  which 
had  previously  been  on  the  corner  of  the  lot,  some  twelve 
feet;  that  Mrs.  Jordan  at  the  time  expressed  dissatisfaction 
with  the  act  of  her  husband,  and  did  not  approve  of  it,  or 
acquiesce  in  it.  The  fence  remained  in  that  position  down 
to  the  time  the  property  came  into  the  possession  of  Mrs. 
Milmore  in  1900,  for  a  little  time  afterwards.  In  the  spring, 
however,  of  1902,  Mrs.  Milmore  gave  directions  to  her  ten- 
ant who  was  then  occupying  the  place  to  put  the  fence 
back  where  it  originally  was  so  as  to  take  in  the  twelve  feet. 
Mr.  Searle,  the  tenant,  put  the  fence  out,  and  the  plaintiff 
(as  she  claims)  received  a  notice  from  the  town,  requesting 
her  to  put  the  fence  back  again,  otherwise  she  would  be 
prosecuted  at  law  for  obstructing  the  street.  She  decided 
to  put  the  fence  back  and  gave  instructions  to  Mr.  Searle 
to  that  effect;  and  he  did  put  it  back  exactly  where  it  had 
been,  that  is  a  distance  of  twelve  feet.  It  was  then  (it  is 
claimed)  that  Mr.  Lindsay,  then  being  street  commissioner 
for  the  Town  of  Woodstock,  came  along,  and  gave  Searle 
directions  as  to  where  the  fence  would  have  to  be  placed. 
He  (Lindsay)  drove  a  bolt  down  some  five  feet  back  on  Re- 
gent Street,  from  where  the  fence  had  previously  been,  and 
said  that  the  fence  would  have  to  be  run  from  that  point 
in  a  direct  line  to  a  post  on  the  other  corner.  Lindsay,  it 
is  said,  told  Searle  to  take  the  fence  down  from  where  he 
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was  putting  it,  and  put  it  five  feet  further  back.  Searle,  act- 
ing* upon  directions  of  Lindsay,  the  servant  of  the  town,  did 
so,  and  put  the  fence  five  feet  further  back.  Mrs.  iMilmore 
protested  against  this  being  done,  but  without  avail.  The 
plaintiff  claims  that  she  is  entitled  to  the  twelve  feet  in  addi- 
tion to  the  strip  of  her  land  taken  by  the  orders  of  the 
street  commissioner,  Lindsay,  in  1902.  That  is,  she  claims 
about  seventeen  feet  on  Richmond  Street,  extending  the 
whole  depth  of  the  lot  on  Richmond  Street. 

This  motion  is  to  set  aside  the  plaintiff's  verdict,  and 
enter  a  nonsuit,  or  for  a  new  trial  or  for  a  reduction  of 
damages. 

The  evidence  in  the  case  is  conflicting.  It  was  left  to  the 
jury,  without  any  written  questions  for  them  to  answer,  to 
find  for  the  plaintiff  or  for  the  defendant;  and  their  ver- 
dict was  for  the  plaintiff,  with  damages  assessed  at  twenty- 
five  dollars. 

Several  grounds  are  put  forward  why  a  nonsuit  should  be 
granted.  One  is  that  the  plaintiff  is  bound  by  the  descrip- 
tions given  in  the  deeds  and  leases  as  to  distances  in  the  ab- 
sence of  proof  as  to  the  boundary  of  the  road,  and  this 
being  so,  the  plaintiff's  title  and  possession  must  stop  at  a 
distance  of  279  feet  from  Main  Street,  and  there  is  no  proof 
of  any  trespass  or  taking  beyond  that  distance.  But  there 
is  evidence  to  shew  that  the  plaintiff  and  her  predecessors 
in  title  had  possession  of  the  strip  of  land  taken  by  the 
defendant  for  a  period  of  years  beyond  the  time  of  living 
memory;  and  the  town  has  given  no  evidence  as  to  bound- 
aries of  Richmond  Street,  or  the  road  which  was  there, 
or  at  the  time  the  description  of  the  plaintiff's  lot  first  refer- 
red to  that  road,  that  is  the  description  in  the  assignment 
from  Samuel  Freeman,  Jr.,  to  Aaron  Howes,  dated  14th 
October,  1846.  I  think  there  is  no  evidence  that  the  town 
authorities,  before  they  took  the  land  in  possession  of  the 
plaintiff,  took  any  steps  to  assert  rights  over  the  land  in 
question,  which  had  been  enclosed  without  hindrance  for  so 
many  years.  Surely  this  affords  not  only  a  strong  presump- 
tion, but  leads  one  to  the  irresistible  conclusion  that  this 
piece  of  land  formed  no  part  of  the  highway  known  as  Ricn- 
mond  Street.  I  can  find  no  evidence  that  the  street  ever 
took  in  this  strip  of  land  taken  off  by  order  of  Lind.^.y, 
say  five  feet,  down  to  the  iron  bolt  which  he  drove. 

Next  it  is  argued  that  there  is  no  evidence  whatever 
outside  of  the  report  of  Mr.  Stone,  the  town  surveyor,  and 
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of  the  town  committee  of  the  boundaries  of  Richmond  and 
Regent  Streets,  and  under  the  declaration  and  the  documen- 
tary evidence  put  in,  the  burden  of  proof  is  upon  the  plain- 
tiff to  shew  where  the  boundaries  of  these  streets  were. 
I  differ  entirely  from  this  contention. 

If  it  was  necessary  at  all,  in  view  of  the  plaintiff's  pos- 
session for  so  many  years  to  shew  the  boundaries  of  those 
streets,  the  burden  of  proof  was  on  the  defendant  and  not 
on  the  plaintiff. 

Again,  it  is  said  that  there  is  no  evidence  whatever  as  to 
the  possession  of  any  portion  of  Richmond  Street;  and  that 
the  plaintiff  could  not  acquire  any  right  in  Richmond  Street 
as  against  the  public  under  the  evidence.  That  is  begging 
the  question.  The  defendant  has  given  no  evidence  where 
the  boundary  of  Richmond  Street  is,  and  therefore  there  is 
no  evidence  that  the  plaintiff  ever  did  take  possession  of  any 
part  of  that  street.  But  there  is  abundant  evidence  that 
the  Town  of  Woodstock  took  a  portion  of  the  land,  of  which 
the  plaintiff  had  ownership  and  possession  for  a,  long  period 
of  years,  to  make  the  parcel  so  taken  form  part  of  Richmond 
Street. 

Lastly,  it  is  urged,  that  there  is  no  proof  of  anything 
done  by  the  defendant  or  its  agents.  Nothing  done — where 
is  the  evidence  of  Searle  and  Lindsay  himself,  the  street 
commissioner  of  the  town?  There  is  no  doubt  In  my  mind 
that  the  fence  was  removed  by  Searle,  at  Lindsay's  prtier, 
and  that  Lindsay  was  the  agent  of  the  defendant  to  cause 
that  removal. 

As  to  damages ;  it  is  absurd  to  say  that  there  is  no  proof 
of  damage.  Can  you  take  five  or  seventeen  feet  off  a  man's, 
or  as  in  this  case  a  woman's  land,  and  cause  no  damage? 
If  the  jury  had  found  damages  four  times  as  large,  they} 
would  not  have  given  too  much. 

Apart  from  speaking  of  excessive  damages,  the  grounds 
named  for  a  new  trial  are  the  improper  reception  of  evidence 
and  misdirection  by  the  learned  Judge.  At  the  argument 
a  great  many  of  the  instances  named  of  wrong  reception  of 
evidence  were  abandoned;  and  the  others,  it  seems  to  me, 
could  not  be  sustained.  There  is  no  part  of  this  evidence 
objected  to,  even  if  improperly  received,  which  affords  under 
the  Act  of  Assembly  sufficient  reason  for  a  new  trial. 

I  have  already  discussed  and  given  my  view  as  to  several 
questions  which  involve  and  out  of  which  arose  the  most 
important    points    taken    under   the   head    of   misdirection. 


MARTIN   v.   HOGG.  209 

The  important  point  for  the  consideration  of  the  jury  wfts, 
whether  or  not  Searle  in  moving  back  the  fence  acted  upon 
the  authority  of  the  town.  That  question  was  left  to  the 
jury,  and  they  have  found,  and  in  my  opinion  rightly  found, 
in  favour  of  the  plaintiff. 

The  grounds  of  misdirection,  except  as  to  points  already 
discussed,  could  not  have  affected  the  general  result,  so  as 
to  bring  about  a  verdict  in  favour  of  the  plaintiff.  And 
while  there  are  some  objectionable  statements  in  the  charge, 
vet  when  the  whole  of  it  is  read  there  can  be  no  doubt  the 
ease  was  left  fairly  to  the  jury. 

In  my  opinion  the  verdict  must  stand  and  this  motion 
fails. 


QUEBEC. 

Court  of  Keview.  April  30th,  1907. 

MARTIN  v.  HOGG. 

Animate — Vicious  Ox— Scienter — Person  Examining  Animal 

with  a  View  to  Purchase. 

Pagnuelo,  J.: — Plaintiff  alleges  that  at  Montreal  on  the 
2nd  of  May,  at  the  stables  of  the  Grand  Trunk  Railway,  at 
Foint  St.  Charles,  plaintiff  went  into  a  stall,  occupied  by 
animals  belonging  to  the  defendant,  and  which  were  under 
bis  control,  with  a  view  of  purchasing  one  of  them,  defend- 
ant being  present.  Plaintiff  was  examining  a  cow  belonging 
to  defendant,  and  which  was  in  the  same  stall  as  an  ox,  wfhich 
belonged  to  defendant,  which  ox  was  evidently  vicious,  with- 
out plaintiff  being  aware  of  that  fact  or  put  on  his  guard. 
The  ox  kicked  the  plaintiff  on  the  leg,  knocking  him  down, 
and  he  broke  his  ankle.  Said  accident  was  entirclv  due  to 
the  defendant's  animal,  and  defendant  is  responsible  for  the 
damage  caused  plaintiff,  who  was  taken  to  the  Royal  Vic- 
toria Hospital,  where  he  remained  seventeen  days,  after 
which  he  was  obliged  to  remain  in  the  house  for  three 
months  in  bed,  and  another  month  without  being  able  to  go 
out,  and  he  will  suffer  permanently  from  the  result  of  such 
injury,  and  he  prays  that  defendant  be  condemned  to  pay 

VOL.  III.  E.L.R.  NO.   5 — 14 
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him  nine  hundred  dollars  for  damages  so  suffered,  as  detailed 
in  his  declaration,  with  interest  and  costs. 

Defendant  pleads  that  the  animals  were  not  in  the  stable 
of  the  Grand  Trunk  Railway,  but  were  in  a  public  market  at 
Point  St.  Charles,  and  were  not  under  the  control  of  the 
defendant;  that  plaintiff  was  about  to  examine  a  cow,  which 
was  defendant's  property,  that  the  latter  was  ignorant  and 
still  is  ignorant  as  to  whether  the  animal  was  a  vicious  one 
or  not,  inasmuch  as  it  had  just  been  taken  off  the  train  and 
had  never  been  seen  by  the  defendant  before;  moreover, 
plaintiff  in  no  way  intimated  to  defendant  that  he  intended 
entering  the  stall  where  it  was  tied  up;  that  defendant  is  in 
no  way  responsible  for  the  accident,  as  plaintiff  did  not 
notify  him  of  his  intention  to  enter  the  stall,  but  entered 
of  his  own  free  will,  placing  himself  between  a  steer  and  a 
cow,  and  that  if  the  accident  occurred  it  was  due  to  the  im- 
prudence and  negligence,  rashness,  fault,  etc.,  of  plaintiff. 
Plaintiff  answers  that  he  entered  the  stall  with  a  view  of 
purchasing,  at  the  request  of  one  Lauzon,  employee  and 
agent  of  defendant  for  effecting  the  sale.  It  appears  by  the 
proof  that  the  cow  in  question  was  one  of  a  number  of  cattle 
which  had  been  shipped  to  defendant  from  Ontario,  and  had 
been  on  the  day  of  the  said  accident  and  shortly  before  it 
happened,  taken  off  the  cars  and  placed  in  the  public  stables 
of  the  Montreal  Stock  Yards  Company,  which  plaintiff,  who 
is  a  butcher,  visited  on  that  day  for  the  purpose  of  purchas- 
ing a  cow. 

Plaintiff,  in  company  with  one  Lauzon,  who  was  in  the 
habit  of  representing  defendant,  went  to  the  stall  where  said 
cow  was.  There  was  in  the  same  stall  as  the  cow  a  steer, 
and  there  was  no  separation  between  the  bodies  of  said  ani- 
mals. Plaintiff,  without  being  invited  to  do  so,  stepped  up 
between  the  two  animals,  wearing  at  the  time  a  long  rain 
coat,  and  in  leaning  down  to  feel  the  belly  or  udder  of  the 
cow,  the  tail  of  the  rain  coat  touched  the  steer,  which  was 
behind  him,  and  caused  it  to  jump  or  kick,  wnereupon  plain- 
tiff fell  to  the  floor  and  his  ankle  was  found  to  be  injured. 
Whether  the  injury  was  caused  by  kick,  or  whether  plaintiff 
was  startled  by  the  steer  jumping  and  injured  his  ankle  in 
falling,  is  uncertain. 

Plaintiff  is  the  only  witness  who  says  that  the  cow  kicked 
him,  but  in  any  case  his  fall  appears  to  have  been  caused  by 
the  action  of  the  steer. 
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The  presumption  of  fault  established  by  art.  555  C.  C. 
may  be  rebutted  and  destroyed  by  proof.  (See  cases  cited 
by  Mr.  Mignault,  vol.  5,  p.  377.) 

Defendant  knew  nothing  of  the  history  of  said  steer  or 
its  habits,  and  in  fact  it  is  not  proved  to  have  been  a  vicious 
animal,  and  under  all  the  circumstances  above  mentioned 
plaintiff  must  be  held  to  have  assumed  the  risk  of  going  inti> 
said  stall  to  examine  said  cow  with  a  view  of  purchasing  it, 
and  no  fault  or  negligence  can  be  attributed  to  defendant  or 
any  responsibility  imposed  upon  him  by  reason  of  not  hav- 
ing himself  or  by  Lauzon  warned  or  forbidden  plaintiff  to 
do  so.  Article  1055  C.  C.  does  not  contradict  or  vary  article 
1053  in  any  way.  The  principle  is  always  the  same.  The 
want  of  care  or  imprudence  on  the  part  of  the  injured  party 
relieves  the  proprietor  of  the  animal  from  responsibility  for 
any  damages  it  may  have  caused  to  the  party  claiming.  The 
same  principle,  based  upon  natural  equity,  underlies  both 
articles  1053  and  1055  C.  C.  The  proprietor  of  an  animal 
cannot,  in  every  case,  be  held  responsible  for  the  damage  the 
animal  may  cause.  The  proprietor  is  nob  responsible  in  the 
case  of  vis  major.  He  is  equally  not  responsible  when  the 
injured  party  is  hurt  through  his  own  fault.  This  case  is 
directly  on  this  point.  The  plaintiff,  a  butcher,  gets  into  a 
Bjgh  with  two  strange  animals,  although  he  was  not  warned 
to  take  care  about  going  into  the  stall.  Still  it  was  his  duty 
to  know,  he  must  have  known,  and  he  is  presumed  to  have 
known,  that  it  was  a  dangerous  place.  Furthermore,  it  was 
a  public  market.  The  proprietor  of  the  animals,  even  if  he 
himself  knew  their  natures,  would  not  have  been  bound,  as 
by  his  representative  Lauzon,  he  was  in  reality  not  bound, 
to  warn  any  one  to  take  care.  It  was  the  act  of  a  foolhardy 
man,  of  an  imprudent  man,  to  get  into  the  stall  as  the  plain- 
tiff did.  The  injuries  were  the  immediate  and  direct  result 
of  plaintiff's  own  rashness  and  imprudence.  The  judgment 
of  the  Superior  Court,  Montreal,  Sir  M.  M.  Tait,  C.J.,  ren- 
dered the  11th  May,  1906,  is  confirmed  with  costs. 

Paradis,  J.,  concurred. 

Mathieu,  J.,  was  of  opinion  that  the  defendant  should 
be  held  responsible  for  the  damages  caused  to  plaintiff.  He 
would  have  interpreted  Article  1055,  C.  C,  literally  and  have 
made  the  proprietor  responsible  in  every  case  for  the  dam- 
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pges  caused  by  his  animal.  He  dissented  from  the  judgment 
and  would  have  reversed  the  first  judgment  and  granted 
plaintiff  $600  and  costs. 


QUEBEC. 

Court  of  Review.  April  30th,  1907. 

CHURCH  OF  ST.  JAMES  THE  APOSTLE  v.  TJFrON. 

Contract — Subscription  to  Church — Condition  that  Subscrip- 
tion was  to  be  Paid  out  of  Insurance  Premiums. 

The  judgment  of  the  Court  (Mathieu,  Loranger  and 
Paradis,  J  J.),  was  delivered  by  Mathieu,  J.: — The  plain- 
tiff was  given  judgment  for  $60  and  costs  of  suit  by  judg- 
ment of  the  Superior  Court,  Dunlop,  J.,  rendered  the  30th 
November,  1906.  Defendant  inscribes  in  review  of  that 
judgment. 

This  is  an  action  brought  by  the  plaintiff  to  recover  the 
amount  of  a  subscription  promised  by  the  defendant  towards 
the  repair  fund  of  the  Church  of  St.  James  the  Apostle,  to 
wit,  the  plaintiff.  It  is  alleged  that  said  subscriptions  were 
made  generally  among  the  congregation,  and  that  all  had 
paid  their  subscriptions  save  the  defendant.  The  defendant 
pleads  acknowledging  having  signed  the  undertaking,  is 
ignorant  as  to  whether  subscriptions  were  generally  made 
among  the  members  of  the  congregation,  and  denies  the 
fourth  allegation  that  the  plaintiff  has  a  right  to  recover 
from  the  defendant.  And  the  defendant  further  pleads  gen- 
erally that  the  plaintiff  undertook  to  place  all  its  insur- 
ance in  his  hands,  and  that  out  of  the  commissions  which  he 
made  he  was  to  pay  the  sum  of  $100,  and  the  plaintiff  having 
failed  to  do  this  defendant  is  freed  from  his  obligation  to 
pay.  Plaintiff  replies,  denying  this  allegation,  but  alleging, 
moreover,  that  commissions  had  been  paid  to  the  defend- 
ant on  insuring  property  belonging  to  the  plaintiff  of  a  sum 
equal  to,  if  not  greater  than,  the  amount  demanded,  but 
which  he  was  unable  to  substantiate  until  the  trial.  The 
defendant  having  admitted  his  signature  proceeds  with  his 
evidence.  He  gives  (in  Mr.  Miles'  deposition),  a  resolution 
referring  to  insurance.     Mr.  Miles  was  further  examined  as 
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to  the  agreement  between  Mr.  Upton  and  himself.  (Mr. 
Miles  was  churchwarden  at  the  time).  Briefly,  the  evi- 
dence of  Mr.  Miles,  defendant's  own  witness,  is  this:  Mr. 
Upton,  as  an  insurance  agent,  was  not  willing  or  able  to 
abate  his  commissions;  nevertheless,  he  was  able  to  make 
an  arrangement  with  Mr.  Miles  that  whatever  was  received 
in  the  way  of  commissions  on  insuring  the  church  property 
was  to  be  returned  back  to  the  church  in  the  way  of  sub- 
scription. The  proof,  made  by  defendant  himself,  shews 
that  he  received,  at  least,  $60  for  commissions,  and  the 
learned  Judge  rendered  judgment  for  that  amount  with 
costs,  reserving  further  recourse  to  plaintiff  for  $40.  That 
judgment  we,  therefore,  confirm  with  costs. 


QUEBEC- 
COURT  of  Review.  May  7th,  1907. 

BELANGER  v.  LEDUC. 
Sale  of  Goods — Acceptance  of  Part — Depreciation  in  Quality. 

Loranger,  J.: — In  review  of  the  judgment  of  the  Su- 
perior Court,  Montreal,  rendered  the  26th  October,  1906, 
maintaining  the  plea  in  the  principal  action,  and  condemning 
plaintiff  in  the  cross  action  to  pay  defendant  $1,070.53,  with 
interest  and  costs.  The  plaintiff  claimed  from  defendant 
$2,204.05  for  goods  sold  and  delivered.  The  plea  was  that 
the  first  12  cars  of  potatoes  (the  goods  the  value  of  which  is 
claimed  by  the  action)  only  gave  defendant  7,270  bags;  that 
defendant's  request  to  plaintiff  to  forward  potatoes  to  him 
at  Hfrontreal  was  made  by  letter,  and  that  the  price  agreed 
upon  was  62  cents  per  bag  for  10  cars,  and  60  cents  per  bag 
for  2  cars;  that  the  plaintiff  was  to  supply  only  first  class 
potatoes,  and  that  the  price  then  agreed  upon  between  the 
parties  was  the  then  recognized  market  price  for  potatoes  of 
the  best  quality;  that  when  the  first  12  cars  arrived  in 
Montreal,  the  defendant  discovered  that  a  large  proportion 
of  the  potatoes  were  frozen;  that  the  frozen  potatoes  had 
been  mixed  up  with  the  sound  ones;  that  defendant  im- 
mediately notified  plaintiff^  that  he  would  not  accept  the 
potatoes;  that  it  was  then  agreed  that  defendant  would  have 
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the  potatoes  separated  at  plaintiff's  cost,  who  also  told  de- 
fendant to  do  what  he  deemed  best  in  the  matter;  that  de- 
fendant immediately  stored  the  potatoes  in  a  warehouse  to 
prevent  them  from  becoming  more  frozen,  and  also  for  the 
purpose  of  separating  the  sound  from  the  frozen  ones;  he 
did  this,  and  sold  them  to  the  best  advantage  of  plaintiff  and 
with  his  consent  and  to  his  knowledge,  disposing  in  this  way 
of  5,562  bags  for  $2,683.40;  the  plaintiff  always  recognized 
and  admitted  that  the  potatoes  contained  in  the  first  12 
cars  had  always  remained  his  property.  He  even  sold  some 
of  them  himself  for  less  than  62  cents  per  bag.  The  defend- 
ant admits  receiving  the  last  7  cars  of  potatoes  men- 
tioned in  plaintiff's  statement,  and  that  the  value  thereof  is 
$2,378.62;  that  said  sum  of  $2,378.62  and  the  first  men- 
tioned sum  of  $2,683.04  is  the  sum  total,  being  $5,062.62, 
paid  by  defendant  to  plaintiff;  the  sum  of  $1,267.30  was  paid 
by  defendant  for  freight  charges.  That  by  reason  of  the 
facts  hereinabove  set  forth,  defendant,  on  behalf  of  and  at 
the  request  of  plaintiff,  incurred  expenses  in  connection  with 
the  separating  and  storing  of  said  first  12  cars  of  damaged 
potatoes.  The  defendant  has  paid  plaintiff,  on  the  first  12 
cars  of  potatoes,  more  than  he  really  owed  him,  namely 
$1,070.53;  that  said  sum  was  paid  in  error  and  before  he 
knew  how  the  whole  transaction  would  come  out.  The  de- 
fendant thereupon  sues  plaintiff,  by1  cross  incidental  demand 
for  the  said  sum  of  $1,070.53,  for  the  same  reasons  as  those 
contained  in  his  plea  to  the  principal  action.  In  answer  to 
the  plea,  and  for  plea  to  the  cross-incidental  demand,  plain- 
tiff denies  the  essential  allegations  thereof.  The  judgment 
under  review  declares  that  some  of  the  potatoes  in  the  first 
12  cars  were  inflicted  with  prohibitory  vice  —  frost  — 
which  would  manifest  itself  sooner  or  later,  and  which  would 
inevitably  rot  the  potatoes.  When  defendant  found  this  out, 
he  so  informed  the  plaintiff,  and  with  the  knowledge  and 
consent  of  the  latter,  the  defendant  sold  the  potatoes  as  best 
he  could.  The  first  Court  was  of  opinion,  as  seller,  the  plain- 
tiff was  responsible  for  the  bad  condition  of  the  potatoes. 
Accordingly,  judgment  was  rendered,  as  I  mentioned  at  the 
outset. 

Was  the  defendant  justified  in  refusing  the  potatoes? 
We  are  of  opinion  that  he  was  not  justified  in  accepting  part 
of  the  potatoes  and  refusing  the  balance  without  the  consent 
of  the  plaintiff.  And  as  it  is  a  commercial  matter,  a  small 
difference  in  the  quality  of  the  goods  does  not  justify  a  buyer 
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in  repudiating  the  sale.  As  is  established  by  the  evidence, 
only  5  per  cent,  of  the  potatoes  were  really  bad.  We  also 
think  that  the  defendant  did  not  shew  diligence  respecting 
the  refusal  of  the  potatoes.  He  allowed  one  whole  week 
to  elapse  before  notifying  plaintiff  of  the  supposed  bad 
condition  of  the  potatoes.  In  any  event,  if  plain- 
tiff had  been  notified  sooner  he  would  not  have 
gone  on  loading  other  cars.  In  any  event,  the  de- 
fendant saw  that  the  potatoes  were  frozen;  it  was  not  a  case 
of  hidden  defect.  The  sale  was  made  without  warranty; 
consequently,  the  defendant  had  no  recourse  against  plain- 
tiff. There  is  another  point,  namely :  Can  a  defendant,  sued 
for  the  price  and  value  of  goods  sold  and  delivered,  ask  for 
the  dismissal  of  the  action  because  the  goods  sold  were  of 
bad  quality,  without  demanding  the  resiliation  of  the  sale. 
From  a  careful  review  of  the  facts  of  this  case,  namely,  the 
sale  of  the  10  cars,  which  defendant  pretends  he  refused  on 
the  26th  October,  1904,  we  are  of  opinion  that  the  sale  was 
perfect  and  complete  and  to  withdraw  from  liability  for  the 
price  of  the  potatoes,  the  defendant  should  have  demanded 
the  resiliation  of  the  sale.  The  sale  was  perfect  from  the 
moment  the  potatoes  were  weighed,  so  as  to  pass  the  owner- 
ship in  them  to  the  buyer,  but  to  his  right  to  ask  for  the 
resiliation  of  the  sale  if  the  goods  were  not  found  to  be  of 
the  quality  agreed  upon.  In  any  event,  the  proof  does  not 
establish  that  the  defendant  refused  the  10  cars  of  potatoes 
in  question.  This  is  clear  for  several  reasons.  The  plain- 
tiff's testimony  shews  that  the  defendant,  at  first,  wished  to 
refuse  the  potatoes,  and  he  later  consented  to  accept  them 
provided  that  they  were  unloaded  and  tried  at  plaintiff's 
cost.  In  defendant's  letter,  which  is  claimed  to  contain  the 
repudiation  of  the  contract,  the  defendant  himself  asks  plain- 
tiff "  to  come  to  Montreal  and  sell  the  potatoes  for  me." 
That  was  the  alternative  aimed  at  bv  defendant;  he  would 
not  accept  the  potatoes  unless  plaintiff  came  to  Montreal 
and  sold  them  for  him.  But  as  plaintiff  was  sick,  he  wired 
immediately  to  defendant  to  unload  and  try  the  potatoes 
at  his  expense.  And  yet,  defendant  only  unloaded  the  pota- 
toes three  weeks  or  a  month  later.  To  further  confirm  our 
opinion  that  the  sale  was  complete  and  perfect,  is  the  fact 
that  during  some  time  defendant  continued  to  remit  on 
account  of  the  purchase  price  of  the  potatoes.  We  will  ac- 
cept, as  a  basis  for  our  judgment,  the  offer  of  defendant,  in 
which  he  states  his  willingness  to  pay  plaintiff  $300  in  final 
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acquittance  of  all  further  claims  respecting  the  deal  between 
the  parties.  As  to  the  cross-incidental  demand,  we  are  of 
opinion  that  it  was  made  too  late,  and  further  because  de- 
fendant was  not  well-founded  in  claiming  from  plaintiff  the 
amount  paid  in  virtue  of  a  pretended  •  contract,  purporting 
to  authorize  him  to  do  "  for  the  best/'  inasmuch  as  it  is 
not  established  that  the  defendant  himself  ever  fulfilled  the 
conditions  of  any  such  contract  and  ever  did  do  "for  the 
best/'  The  opinion  of  the  majority  of  this  court  is  to  re- 
verse the  judgment.  We  grant  $300  to  plaintiff  and  costs; 
and  we  dismiss  the  cross-incidental  demand. 

Loranger,  J.,  concurred. 

Pagnuelo,  J.,  dissented. 


NOVA  SCOTIA. 

Full  Court.  May  4th,  1907. 

CREASER  v.  CREASER. 

Negligence — Fire  —  Fumigating    House — Fire    Spreading   to 

Neighbour's  House. 

Appeal  by  plaintiff  from  the  judgment  of  Forbes,  Co.J., 
argued  before  Graham,  E.J.,  Russell,  and  Longley,  JJ., 
on  the  oth  of  April,  1907. 

H.  Mellish,  K.C.,  and  C.  W.  Lane,  for  appellant. 

W.  F.  O'Connor,  and  D.  F.  Matheson,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Longley,  J.: — The  plaintiff  and  defendant  are  brothers 
and,  live  adjoining  each  other.  The  defendant's  wife  dur- 
ing the  summer' of  1904  fumigated  her  hen-house,  which  is 
a  part  of  the  barn,  but  a  room  by  itself  and  separated  from 
the  rest  of  the  barn  by  a  partition.  She  employed  an  ordin- 
ary tin  milk  pan  for  the  purpose,  and  in  it  she  put  sulphur 
and  some  paper  and  splinters  of  wood,  and  took  it  to  the 
hen-house  and  placed  it  near  the  partition  and  lit  it.  She 
then  left  the  hen-house  and  went  outside — watching  through 


CREASER  v.  VREA8ER.  21? 

the  door  as  she  said  for  fifteen  minutes.  She  then  went  to 
the  garden  near  by.  Soon  her  little  daughter  came  and  told 
her  the  barn  was  on  fire.  She  had  a  bucket  of  water  near 
and  madfc  all  possible  efforts  to  quench  the  fire,  but  it  had 
got  into  the  hay  and  was  beyond  her  control.  The  plain- 
tiff's barn  was  forty  feet  away  and  a  light  wind  in  the  dir- 
ection of  plaintiff's  barn  caused  sparks  to  fly  from  defend- 
ant's burning  barn  which  caught  plaintiff's  barn  and  con- 
sumed it  with  all  its  contents. 

The  evidence  of  the  immediate  cause  of  the  fire  is  a  little 
conflicting.  One  witness  says  that  the  wife  told  her  that 
there  was  a  hole  in  the  bottom  of  the  pan,  but  she  denies 
having  said  this  or  that  there  was  a  hole.  One  thing,  how- 
ever is  clear,  the  putting  of  this  fumigating  pan  was  the 
cause  of  the  fire.  No  attempt  seems  to  have  been  made  by 
defendants  to  dispute  this  fact,  and  we  may,  therefore,  as- 
sume that  this  fumigation  fire  caused  all  the  injury. 

The  learned  Judge  of  the  County  Court  who  tried  the 
cause  found  in  favour  of  defendants,  holding  on  the  auth- 
ority of  Vaughan  v.  Menlow,  3  Bing.  X.  C.  468,  and  Furlong 
v.  Carroll,  7  Ont.  A.  R.  145,  that  it  was  a  question  of  negli- 
gence for  the  jury  and  he  found  no  negligence  and  therefore 
dismissed  the  case. 

The  two  cases  cited  are  authority  on  responsibility  for 
fires,  but  I  cannot  interpret  their  application  in  precisely 
the  same  light  as  the  learned  Judge  below.  Furlong  v.  Car- 
roll was  a  case  of  a  man  dropping  a  match  incidentally  in 
his  field  after  lighting  his  pipe.  The  fire  thus  caused  began 
to  spread.  He  isolated  his  own  crops,  but  did  not  put  out 
the  fire,  which  continued  for  two  or  three  days,  and  finally, 
the  wind  freshening,  extended  to  his  neighbour's  property 
and  did  damage.  The  learned  trial  Judge  told  the  jury  the 
question  was  one  of  negligence  for  them  to  determine,  and 
they  did,  indeed,  find  there  was  no  negligence  and  gave  a 
verdict  for  defendant.  But  in  the  Court  of  Appeal  a  very 
able  and  learned  judgment  was  given  on  an  application  for 
a  new  trial  by  Patterson,  J. A.,  in  which  he  decided  that  the 
principle  laid  down  by  the  House  of  Lords  in  Fletcher  v. 
Rylands  applied,  and  ordered  a  new  trial. 

This  judgment  of  Patterson,  J.A.,  has  been  quoted  with 
approval  by  all  text  writers  since,  and  its  authority  has 
never,  so  far  as  I  can  learn,  been  questioned.  If  sound  it 
seems  to  me  to  go  a  long  way  to  settle  the  case  now  before 
us. 
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Fletcher  v.  Rylands  was  an  important  decision  involving 
a  principle  which  remains  unquestioned.  The  words  of  this 
well  known  decision  in  the  highest  Court  are  as  follows: 
"Where  the  owner  of  land  without  wilfulness  uses  his  land 
in  the  ordinary  manner  of  its  use,  though  mischief  should 
thereby  he  occasioned  to  his  neighbours,  he  will  not  be  liable 
in  damages.  But  if  he  brings  upon  his  land  anything  which 
would  not  naturally  come  upon  it,  and  which  is  in  itself  dan- 
gerous and  may  become  mischievous  if  not  kept  under  pro- 
per' control,  though  in  so  doing  he  may  act  without  personal 
wilfulness  or  negligence,  he  will  be  liable  in  damages  for  any 
mischief  thereby  occasioned."  This  principle  eliminates  the 
element  of  negligence  in  cases  where  the  defendant  "  brings 
upon  his  land  anything  which  would  not  naturally  come  upon 
it,  and  which  is  in  itself  dangerous  and  may  become  mis- 
chievous. 

Patterson,  J.A.,  declared  with  the  assent  of  all  his  asso- 
ciates of  the  Court  of  Appeal  of  Ontario  that  a  fire  arising 
from  a  discarded  match  comes  within  this  principle.  What 
shall  be  said  of  the  present  case?  It  may  not  be  unlawful 
for  defendants  to  fumigate  their  hen-house,  but  if  it  is  done 
in  such  a  way  as  to  set  the  barn  on  fire  and  this  results  in 
the  destruction  of  plaintiff's  property,  may  it  not  be  said 
that  the  defendant  "  brings  upon  his  land  something  which 
would  not  come  naturally  upon  it,  and  which  is  in  itself 
dangerous  and  may  become  mischievous."  If  it  fulfils  this 
definition  it  comes  within  Fletcher  v.  Rylands. 

The  principle  which  has  been  given  full  force  in  respect 
to  the  clearing  of  land  by  fire  in  the  promotion  of  husbandry 
does  not  seem  to  me  to  apply  to  the  state  of  facts  in  this 
case.  There  if  the  fire  is  set  at  the  proper  season  and  under 
natural  and  proper  conditions  the  defendant  is  not  liable 
unless  some  negligence  can  be  shewn.  Xow  the  setting  of 
clearing  fires  in  fields  is  regulated  by  statute  in  this  pro- 
vince, and  is  under  the  supervision  of  the  chief  fire  ranger 
of  a  municipality.  The  setting  of  a  clearing  fire  answers 
the  first  definition  in  Fletcher  and  Rylands,  "  where  the 
owner  of  the  land  uses  his  land  in  the  ordinary  manner  of 
its  use."  Can  the  putting  of  a  pan  of  sulphur  on  the  floor 
of  a  barn  near  a  partition  with  paper  and  splinters  of  wood, 
with  hay  in  a  loft  immediately  above  it,  be  regarded  as 
"  using  his  land  in  the  ordinary  manner  of  its  use."  It 
seems  to  me  not.  It  appears  rather  to  be  a  "  putting  upon 
the  land  something  which  would  not  naturally  come  upon  it 


BOURDROIT  v.   SAMPSON.  219 

and  which  is  in  itself  dangerous,  and  may  become  mis- 
chievous." 

* 

I  think  Fletcher  v.  Rylands  applies  to  this  case  and  that 
the  appeal  must  be  allowed  and  judgment  entered  for  plain- 
tiff for  amount  of  his  damages. 

Some  stress  was  laid  upon  the  statute,  6  Anne  c.  58, 
which  provides  that  "  no  action  suit  or  process  shall  be  had, 
maintained  or  prosecuted  against  any  person  in  whose  house 
or  chambers  any  fire  shall  occur  accidentally."  It  was  urged 
that  6  Anne  is  in  force  in  this  province,  which  I  think  is 
true,  and  that  "  house "  under  the  legal  definition  would 
include  barn.  I  do  not  question  the  definition,  but  I  think 
the  accident  theory  is  not  applicable  to  the  state  of  facts 
disclosed  in  this  case.  There  is  English  authority  for  this 
interpretation  of  the  Act.  In  Vaughan  v.  Taff  Vale  R.  W. 
Co.,  Bramwell,  B.,  says :  "  We  are  of  opinion  that  the  statute 
does  not  apply  where  the  fire  originated  in  the  use  of  a 
dangerous  instrument  knowingly  used  by  the  owner  of  the 
land  in  which  the  fire  broke  out."  It  seems  to  me  this 
interpretation  would  eliminate  the  application  of  the  statute 
to  the  facts  in  this  case. 

The  plaintiff  shews  his  loss  in  tools  that  were  consumed 
in  his  barn  to  be  $14.  His  four  tons  of  hay  were  worth  not 
more  than  $14  a  ton,  which  would  make  lib  loss  on  the  hay 
$56.  The  only  independent  witness  who  undertakes  to  make 
a  definite  statement  as  to  the  value  of  the  barn  puts  it  at 
$75.  Judgment  should  be  entered  for  the  plaintiff  for  $145 
and  costs,  including  costs  of  this  appeal  and  the  costs  in  the 
Court  below. 


NOVA  SCOTIA. 

Full  Court.  May  4t*h,  1907. 

BOURDROIT  v.  SAMPSON. 

Limitation  of  Actions  —  Title  by  Possession  —  Tenants  in 

Common. 

Appeal  by  defendant  from  the  judgment  of  Meagher, 
J.,  in  an  action  of  trespass,  argued  before  Graham,  E.J., 
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Russell,  Longley,  and    Drysdale,   JJ.,   on   the  5th  of 
April,  1907. 

T.  R.  Robertson,  for  appellant. 

J.  C.  O'Mullin,  and  W.  Gray,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by  Drysdale, 
J. : — The  plaintiffs  and  defendant's  wife  are  tenants  in  com- 
mon of  lands  formerly  granted  to  Alexander  Bourdroit.  They 
both  claim  through  a  common  grantor.  This  tenancy  in 
common  was  admitted  at  the  trial  and  the  learned  trial 
Judge  states  that  it  was  agreed  that  the  only  issue  for  trial 
was  whether  the  title  of  defendant's  wife  as  such  former 
tenant  in  common  was  barred  by  the  Statute  of  Limitations. 

The  learned  trial  Judge  did  not  give  credit  to  defend- 
ant's witnesses  on  the  question  of  acts  of  possession  on  the 
part  of  defendant  over  the  lands  in  dispute,  and  this  leaves 
the  issue  to  be  considered  under  the  evidence  given  on  the 
part  of  the  plaintiffs. 

The  plaintiffs  have  the  burden  and  must  establish  exclu- 
sive possession  of  the  common  lands  for  a  period  of  twenty 
years. 

The  law  as  to  the  effect  of  R.  S.  c.  167,  s.  14,  is,  I  take  it, 
correctly  stated  in  Murphy  v.  Murphy,  15  Ir.  C.  L.  R.  205, 
as  follows :  "  We  are  of  opinion  that  the  section  applies  not 
merely  to  the  case  in  which  the  joint  tenant  or  tenant  in 
common  is  in  possession  of  the  entirety  of  the  whole  farm 
or  estate  held  jointly  or  in  common,  but  that  it  applies 
equally  to  the  case  in  which  the  joint  tenant  or  tenant  in 
common  is  in  the  exclusive  possession  of  the  entirety  of  any 
portion  of  the  lands  so  held  jointly  or  in  common."  This 
is  recognized  in  our  own  Court  in  Archibald  v.  Handly,  32 
N.  S.  R.  1.  There  Mr.  Justice  Meagher  after  citing  Murphy 
v.  Murphy,  states  his  conclusion  as  to  the  effect  of  this 
section  in  the  following  words :  "  If  therefore  the  plaintiff 
and  those  under  whom  he  claims  were  out  of  posses- 
sion and  defendant  and  others  were  in  possession  of 
the  whole  area,  or  any  given  part  of  it,  for  more  than  twenty 
years,  the  plaintiff's  right  to  partition  would  be  barred."  I 
understand  this  statement  to  mean  that  the  plaintiff  would 
be  barred  as  to  that  part  in  respect  to  which  plaintiff  was 
out  of  possession,  and  defendant  in  possession,  for  more  than 
twenty    years,   and   it  is   obvious   from   the   citation  from 
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Murphy  v.  Murphy,  made  just  previously  by  the  learned 
Judge,  that  this  is  what  was  intended. 

In  the  case  before  us  the  plaintiffs'  witnesses  state  that 
the  portion  of  land  formerly  of  Alexander  Bourdroit,  lying 
between  the  main  road  and  the  water,  was  and  had  been 
fenced  in  and  exclusively  occupied  by  the  plaintiffs  and  their 
grantor,  George  Senior,  for  upwards  of  twenty  years,  but 
that  no  part  of  the  Alexander  Bourdroit  lot  from  the  main 
road  to  the  rear  was  under  cultivation  or  fenced  in;  that  it 
is  wilderness  and  woodland;  and  that  it  is  on  the  part  be- 
tween the  main  road  and  the  rear  that  defendant  Sampson 
has  placed  his  house.  The  rear  part  of  the  lot  does  not 
appear  by  the  evidence  to  have  been  in  the  exclusive  posses- 
sion of  any  of  the  tenants  in  common.  Several  small  lota 
thereof  have  evidently  been  taken  possession  of  by  several 
of  the  tenants  in  common,  and  there  is  a  church  and  school 
house  erected  on  the  rear  portion.  I  find  no  evidence  to 
establish  any  exclusive  possession  of  this  rear  portion  on  the 
part  of  the  plaintiffs  or  of  their  grantor,  George  Senior. 

George  Senior  in  July,  1896,  conveyed  the  whole  of  the 
Alexander  Bourdroit  lot  to  the  plaintiffs,  and  the  learned 
trial  Judge  has  found  that  Alexander  Bourdroit  is  shewn  to 
have  been  in  possession;  that  George  Senior  succeeded  to 
and  had  the  same  possession,  and  that  this  was  sufficient  to 
give  him  title  at  the  date  of  the  deed  to  plaintiff.  I  do  not 
think  that  this  finding  can  stand.  George  Senior  was  only 
a  tenant  in  common  with  other  children  of  Alexander,  and 
his  deed  to  plaintiffs  only  put  the  plaintiffs  in  the  same  posi- 
tion as  George  Senior  as  respects  the  other  children  of 
Alexander,  under  one  of  whom  (Edward)  defendant  claims. 
There  is  no .  evidence  of  exclusive  possession  of  the  rear 
lands  by  George  Senior,  and  I  am  of  opinion  the  plaintiffs 
have  failed  on  the  issue  submitted  at  the  trial. 

The  learned  trial  Judge  has  reported  that  it  was  agreed, 
that  the  only  issue  for  trial  was  whether  or  not  the  title  of 
defendant's  wife  was  barred  by  the  Statute  of  Limitations. 
This  issue. ought  to  be  found  for  defendant. 

A  claim  was  put  forward  for  damages  in  respect  to  a 
fence  injured  or  destroyed,  but  I  can  discover  no  proof  of 
property  in  the  plaintiffs  in  such  fence.  I  think  this  claim 
should  not  be  allowed. 

Tt  may  be  that  the  defendant,  by  the  erection  of  a  house 
on  the  lands  held  in  common,  has  exceeded  *iis  wife's  rights 
in  taking  possession  of  a  piece  of  such  lands  to  the  exclusion 
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of  plaintiffs  and  other  tenants  in  common.  But  as  this  is  not 
the  claim  set  up  either  by  the  pleadings  or  upon  the  trial,  I 
do  not  think  defendant's  position  on  this  question  ought  to 
be  now  adjudicated  upon.  When  such  a  question  is  pro- 
perly raised,  the  defendant  can  then  insist  upon  his  wife's 
right  to  partition  of  all  the  lands  which  have  not  been  ex- 
clusively held  by  plaintiffs  and  their  grantor  or  others  for 
twenty  years.  And  in  such  partition  proceedings  he  can  no 
doubt  be  protected  as  to  his  occupation  and  improvements. 

I  am  of  opinion  that  this  appeal  should  be  allowed  with 
costs  and  the  plaintiffs'  action  dismissed  with  costs. 


NOVA  SCOTIA. 

Russell,  J.  May  30th,  1907. 

AUSTEN  BEOS.  v.  CANADIAN  FIRE  ENGINE  CO. 

Principal  and  Agent — Commission — Sale  of  Special  Machinery 
— Concluded  Agreement — Sale  not  Completed  Because  of 
Vendors9  Failure  to  Comply  with  Conditions. 

E.  P.  Allison,  for  plaintiffs. 

J.  J..  Ritchie,  K.C.,  and  Jas.  Terrell,  for  defendants. 

Russell,  J.: — This  option  is  brought  to  recover  a  com- 
mission due  under  agreement  between  the  defendants  and 
plaintiffs  which  was  in  the  following  words : — "  Re  our  con- 
versation re  the  exclusive  agency  for  the  Canadian  Fire 
Engine  Company,  London,  ...  I  have  agreed  to  pay 
you  5  per  cent,  on  all  sales  effected  by  our  company  in  your 
district  of  Halifax  and  vicinity,  on  condition  that  you  give 
your  best  service  as  may  be  desired  from  time  to  time  by  me 
on  the  basis  discussed/'  This  was  signed  on  behalf  of  the 
defendant  company,  and  no  question  is  made  as  to  the  au- 
thority of  the  agent  to  bind  the  company.  An  agreement 
was  made,  through  the  procurement  of  the  plaintiffs,  be- 
tween the  defendant  company  and  the  city,  under  which  the 
defendants  were  to  deliver  to  the  city  a  steam  fire  engine 
according  to  elaborate  specifications,  and  on  or  before  a  cer- 
tain date,  and  which  should  comply  with  certain  tests  set 
out  in  the  agreement.     The  following  clause  was  contained 
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in  the  agreement  for  sale :  "  If  the  engine  fails  to  comply 
with  the  said  tests  to  the  satisfaction  of  the  persons  ap- 
pointed by  the  city  to  superintend  the  same,  this  contract  is 
to  be  at  an  end,"  except  as  to  a  matter  with  which  the  pres- 
ent enquiry  is  not  concerned.  The  engine  was  not  delivered 
within  the  time  limited,  but  the  stipulation  in  respect  to 
that  matter  was  waived  by  the  city. 

The  plaintiffs  claim  that  the  engine  delivered  by  the 
company  did  not  comply  with  the  tests,  and  it  is  undisputed 
that  whether  it  was  or  was  not  in  compliance  with  the 
specifications  it  did  not  comply  with  the  tests  to  the  ex- 
pressed "  satisfaction  of  the  persons  appointed  by  the  city 
to  superintend  the  same." 

The  defendants  contend  that  there  was  no  sale,  but  only 
an  agreement  to  sell,  and  that  there  was  not  even  an  un- 
conditional agreement  for  sale,  but  an  agreement  subject  to 
the  absolute  discretion  of  the  persons  to  be  appointed  by  the 
city  to  superintend  the  tests,  so  that  no  commission  could 
be  earned  until  the  engine  had  been  approved  by  those  per- 
sons, or  pronounced  by  them  to  have  complied  with  the  tests. 
I  think  the  case  of  Lockwood  v.  Levick,  8  C.  B.  X.  S.  603, 
shews  that  a  commission  could  be  earned  without  there  hav- 
ing been  an  executed  sale.  In  that  case  the  commission  was 
to  be  on  all  goods  "  bought/'  and  it  was  held  that  the  com- 
mission was  earned  when  there  was  an  executory  agreement 
to  buy,  although  through  the  inability  of  the  manufacturer 
to  supply  the  goods,  there  was  no  delivery  to  the  purchaser, 
and  I  assume  no  passing  of  property  from  the  vendor  to  tfce 
purchaser.  The  reasoning  of  Erie,  C.J.,  in  this  case  is  much 
in  point  here,  as  are  also  the  remarks  of  Bramwell,  L. J.,  in 
Fisher  v.  Drewett,  39  L.  T.  N.  S.  254,  where  he  says  "  the 
tendency  of  modern  decisions  has  been  to  hold  that  the  per- 
sons who  for  commission  effect  bargains  are  entitled  to  re- 
ceive it  when  they  have  done  all  that  they  bargained  to  do, 
without  reference  to  the  agreement  between  the  other  par- 
ties. That  seems  to  be  the  tendency  of  modern  decisions, 
and  I  think  it  is  reasonable,  because  such  a  person  has  done 
all  that  he  contracted  to  do,  and  ought  not  to  be  dependent 
on  what  the  other  parties  do  outside  their  contract/'  Per- 
haps the  authority  of  this  case  would  be  more  clearly  favour- 
able to  the  plaintiffs  without  the  last  three  words  of  citation. 
But  I  think  that  on  the  whole  the  case  is  favourable  to  the 
plaintiffs*  contention.  Looking  at  the  nature  of  the  busi- 
ness, I  think  it  must  be  assumed  that  there  would  be  a  var- 
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iety  jof  stipulations  and  conditions  in  the  agreement  for  sale 
between  the  parties  brought  together  by  the  agents,  and  I 
incline  to  the  view  that  when  a  reasonable  contract  was  con- 
cluded between  the  intending  buyers  and  sellers,  the  commis- 
sion agents  had  done  all  that  they  bargained  to  do,  and  were 
entitled  to  their  commission.  If  the  conditions  proposed  by 
the  city  had  been  unsatisfactory,  and  because  of  a  reasonable 
objection  no  contract  had  been  entered  into  between  the 
parties,  of,  course  1  should  say  that  no  commission  had  been 
earned.  But  I  do  not  think  the  defendants  can  be  heard 
to  say  that  the  conditions  were  unreasonable  after  entering 
into  the  agreement,  and  they  do  not  in  fact  say  so.  It 
would  be,  I  think,  a  too  strict  construction  of  the  agreement 
between  the  plaintiffs  and  the  defendants  to  hold  tbat  no 
commission  was  earned,  although  a  contract  for  sale  satis- 
factory to  the  defendants  was  procured  through  the  agency 
of  the  plaintiffs,  simply  because  the  defendants  had  failed 
to  perform  the  conditions  that  would  entitle  them  to  the 
price  of  the  article  agreed  to  be  sold. 

I  must  therefore  give  judgment  for  plaintiffs  for  the 
amount  claimed. 


NOVA  SCOTIA. 

Full  Court.  May  4th,  1907. 

ALBION  LUMBER  CO.  v.  BROWNELL. 

Parties — Joinder — Partners — Sale  of  Goods  —  Vendor  Subse- 
quently Forming  Partnership  —  Action  for  Price  in  Firm 
Name, 

Appeal  by  defendant  from  the  judgment  of  Russell,  J., 
in  an  action  for  goods  sold  and  delivered,  argued  before 
Graham,  E.J.,  Longley,  and  Drysdale,  JJ.,  on  the  26th 
March,  1907. 

H.  0.  MacLatchy,  for  appellant. 
T.  F.  Tobin,  for  respondents. 

Drysdale,  J. : — Tn  this  action  Anderson,  Archibald,  and 
MoMann  carrying  on  business  at  Mosers  River  as  partners 
under  the  name  of  the  Mosors  River  Lumber  Company,  but 
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recover  from  the  defendant  for  goods  sold  and  delivered 
between  the  29th  of  December,  1899,  and  31st  of  December, 
1901,  the  balance  claimed  being  $220.05.  The  action  was 
tried  before  Mr.  Justice  liussell,  who  directed  judgment  for 
the  plaintiffs. 

On  the  appeal  before  us  no  question  was  raised  as  to  the 
dismissal  of  the  counterclaim,  and  on  the  merits  of  the 
plaintiffs'  claim  only  one  item  of  $85  mentioned  in  the  par- 
ticulars as  paid  to  Miss  Balcom  was  challenged.  I  mink  the 
learned  trial  Judge  properly  found  in  favour  of  the  plaintiffs 
on  this  item. 

"The  main  question  that  was  raised  on  the  argument 
seemed  to  be  directed  to  the  right  of  the  present  plaintiffs 
to  recover,  inasmuch  as  the  account  accrued  before  the  in- 
troduction of  Archibald  and  McMann  as  partners  in  the  busi- 
ness. The  business  seems  to  have  been  formerly  carried  on 
under  the  name  of  the  Mosers  River  Lumber  Company,  but 
was  acquired  by  Anderson  on  December  22ijd,  1899,  after 
which  date  Anderson  until  January  2nd,  1902,  was  the  sole 
partner.  On  the  last  named  date  Archibald  and  McMann 
were  admitted  as  partners,  and  the  name  and  style  of  the 
business  changed  to  that  of  the  Albion  Lumber  Company, 
under  which  title  the  present  plaintiffs  still  continue  to 
trade. 

It  will  be  noticed  that  all  the  items  claimed  accrued 
whilst  Anderson  was  the  sole  partner,  and  it  seems  that  on 
the  admission  of  Archibald  and  McMann,  or  perhaps,  more 
accurately,  at  the  formation  of  the  present  partnership,  the 
book  debts  of  the  business — including  the  account  sued  for, 
together  with  the  stock  in  trade,  etc. — went  into  the  new 
concern  as  Anderson's  contribution  to  the  partnership  assets. 

Counsel  for  defendant  contended  before  us  that  the  three 
plaintiffs  could  not  recover  inasmuch  as  one  (Anderson)  only 
was  known  to  defendant,  that  there  had  been  no  assignment 
and  notice  thereof  to  defendant  under  the  statute  to  enable 
an  assignee  of  a  chose  in  action  to  recover;  in  other  words, 
that  until  notice  of  the  assignment  from  Anderson  to  the 
plaintiff  partnership  was  given  to  defendant,  the  present 
plaintiffs  ought  not  to  recover. 

It  is  quite  clear  that  defendant  contracted  the  debt  with 
Anderson,  one  of  the  plaintiffs,  and  that  now  all  the  plain- 
tiffs have  an  interest  therein.  I  assnnt  to  the  proposition 
that  an  assignee  of  a  chose  in  action  cannot  maintain  an  ac- 
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tion  in  his  own  name  until  notice  is  given  unaer  the  statute, 
but  recovery  could  always  be  had  by  the  beneficial  owner  in 
the  name  of  the  assignor.  Here  we  have  the  plaintiff*  as 
assignees  of  the  debt  and  entitled  thereto,  and  one  of  the 
plaintiffs,  the  assignor,  all  on  the  record  as  plaintiffs,  and  I 
see  nothing  in  the  way  of  recovery  except  a  formal  amend- 
ment of  the  claim.  I  have  said  we  have  Anderson,  Archi- 
bald and  McMann  all  on  the  record  as  plaintiffs.  It  is  true 
the  action  is  brought  in  their  firm  name,  but  that  is  only  a 
convenient  method  for  denoting  the  persona  composing  "the 
firm.  In  Western  National  Bank  v.  Perez,  Lindley,  L.J.,  in 
dealing  with  the  question  of  the  use  of  a  firm  name  under 
the  rules,  uses  the  following  language :  "  When  a  firm's  name 
is  used,  it  is  only  a  convenient  method  for  denoting  those 
persons  who  compose  the  firm  at  the  time  when  that  name 
is  used,  and  a  plaintiff  who  sues  partners  in  the  name  of  the 
firm  in  truth  sues  them  individually,  just  as  much  as  if  he  had 
set  out  all  their  names."'  And  here  when  the  plaintiff  firm  sues 
claiming  a  cause  of  action  accruing  to  the  firm,  the  partners 
sue  individually  just  as  much  as  if  their  names  were  set  out. 
Rule  2  of  Order  47  A,  provides  for  declaring  the  names  of 
the  persons  constituting  a  plaintiff  firm,  and  expressly  pro- 
vides that  the  same  consequences  in  all  respects  shall  follow 
as  if  they  had  been  named  as  plaintiffs  in  the  writ. 

In  dealing  with  this  rule  Stirling,  L.J.,  in  the  Court  of 
Appeal  in  Abrahams  v.  Dunlop,  [1905]  1  K.  B.  at  p.  51, 
states  the  position  of  the  parties  after  compliance  with  the 
rule  referred  to  as  follows:  "Thenceforth  the  action  was 
one  by  W.  E.  Abrahams  and  Louisa  Abrahams  as  plaintiffs 
against  the  two  defendants,  and  when  a  statement  of  claim 
is  delivered  it  must  be  read  as  containing  an  allegation  that 
the  persons  who  constitute  the  plaintiff  firm  are  the  two 
persons  who  have  been  declared  to  be  partners  in  that 
firm;  that  will  be  a  necessary  part  of  the  cause  of  action 
which  they  will  have  to  establish,  and  if  they  fail  in  so  doing 
the  action  will  fail.  I  see  no  ground  for  severing  that  issue 
from  the  other  issues  in  the  action.  All  the  Issues  ought  to 
be  tried  together,  and  there  should  not  be  an  independent 
trial  of  an  issue  to  determine  who  are  the  partners  in  the 
plaintiff  firm." 

Under  the  facts  here,  the  plaintiffs  cannot  recover  on 
the  basis  of  a  claim  that  accrued  to  the  platntiffs  in  their 
firm  name,  but  if  an  alternative  claim  is  added  to  the  state- 
ment of  claim  to  the  effect  that  the  plaintiffs  claim  to  re- 
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oover  as  assignee  of  the  debt  in  the  name  of  the  assignor,  I 
see  nothing  in  the  way  of  recovery. 

I  do  not  think  the  joinder  as  plaintiffs  of  Archibald  and 
McMann  with  Anderson  has  prejudiced  defendant  in  any 
way.  Dealing  with  the  assignment  of  choses  in  action, 
Lindley  in  his  work  on  Partnership,  after  referring  to  the 
statute  under  discussion  before  us,  states  what  I  take  to  be 
a  sound  rule:  "A  new  partner  may,  it  is  apprehended,  al- 
ways be  joined  in  an  action  to  recover  a  debt  or  enforce  a 
demand  in  which  he  has  an  interest,  provided  his  joinder 
does  not  prejudice  the  rights  of  the  defendant." 

As  the  merits  have  been  fully  tried,  and  as  the  learned 
trial  Judge  directed  all  necessary  amendments,  I  think 
there  was  no  substance  in  the  appeal. 

In  my  opinion  the  amendment  above  indicated  ought  to 
be  directed,  and  the  appeal  dismissed  with  costs. 

Longley,  J.,  concurred. 

Graham,  E.J.,  was  of  opinion  that  the  record  should  be 
amended  and  judgment  granted  in  Anderson's  favour,  the 
defendant  to  have  the  costs  of  amendment. 


NOVA  SCOTIA. 

Full  Court.  May  4th,  1907. 

MARSHALL  v.  SCHWARTZ. 

Certiorari  —  Intituling  Affidavits  —  Proof  of  Filing  Recog- 
nizance— Seamen's  Act  —  Order  for  Payment  of  Wages — 
Imprisonment — Costs. 

Appeal  from  the  judgment  of  Meagher,  J.,  granting  a 
writ  of  certiorari,  argued  before  Graham,  E.J.,  Russell, 
and  Longley,  JJ.,  on  the  4th  of  April,  1907. 

C.  W.  Lane,  and  James  McDonald,  for  appellant. 

D.  F.  Matheson,  and  W.  F.  O'Connor,  for  respondent. 

Graham,  E.J. : — This  is  an  application  for  a  writ  of  cer- 
tiorari. There  are  two  grounds  urged  against  the  applica- 
tion.    First,  the  affidavits  are  intituled  in  the  cause  in  the 
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magistrate's  court;  second,  the  affidavits  of  justification  of 
the  bail  are  not  verified  under  Crown  Rules,  Itule  29. 

The  practice  before  the  Crown  liules  were  made  required 
that  affidavits  for  a  writ  of  certiorari  should  not  be  intituled 
in  the  cause  before  the  cause  came  into  the  Court:  Crawley 
v.  Anderson,  3  Russ.  and  Ches.  37;  Ex  parte  Nohro,  1  B.  & 
C.  207;  Ex  parte  Wallworth,  4  D.  &  L.  403. 

This  was  the  law  in  connection  with  other  matters  that 
when  there  was  no  cause  or  matter  in  the  Court  the  affi- 
davits were  not  to  be  entitled  in  a  cause  or  matter:  Rex  v. 
Almon,  6  T.  R.  642,  note;  Rex  v.  Stutch,  4  Dowl.  30;  and 
Rex  v.  Warwickshire,  5  Dowl.  382. 

The  practice  has  not  been  changed  since  the  Crown  rules 
were  made :  Short  &  Mellor's  Crown  Practice,  455.  The  forms 
attached,  forms  2,  3,  5  and  6,  are  entitled  In  the  Court  and 
not  in  any  cause. 

By  the  Crown  Rules,  Rule  14,  "the  Court  or  a  Judge  may 
receive  any  affidavit,  sworn  for  the  purpose  of  being  used  in 
any  cause  or  matter  notwithstanding  any  defect  by  misde- 
scription of  parties  or  otherwise  in  the  title  or  jurat,  or  any 
other  irregularity  in  the  form  thereof,  and  may  direct  a 
memorandum  to  be  made  on  the  document  that  it  has  been 
so  received/* 

This  rule  I  think  covers  this  irregularity.  The  learned 
Judge,  however,  has  not  acted  upon  it,  and  directed  a  memor- 
andum to  be  made.  And  so  there  has  been  an  appeal,  but  I 
see  no  objection  to  the  Court  receiving  the  affidavit  now  and 
directing  the  memorandum  to  be  made  if  that  would  sustain 
the  application. 

Coming  to  the  other  objection,  Rule  29  is  as  follows: 
"  No  notice  of  motion  for  a  w-rit  of  certiorari  shall  be 
effectual,  nor  shall  any  wTit  be  granted  thereon,  unless  the 
recognizance  and  affidavits  of  justification  shall  have  been 
filed  as  prescribed  by  the  preceding  section  before  the  notice 
was  given,  .and  the  same  verified  by  affidavit." 

The  difficulty  is  in  finding  out  what  is  to  be  verinedl 
But  1  think  that  it  is  not  the  notice. 

It  is  a  very  old  rule  that  the  relative  "  the  same  "  relates 
to  the  nearest  antecedent.  "  Recognizance  and  affidavits  " 
are  nearer  than  "  notice  of  motion,"  where  it  first  occurs. 
It  cannot  be  "  notice  "  where  that  word  last  occurs  in  con- 
sequence of  the  form  of  the  verb.  It  would  be  in  this  form 
"  the  same  (to  be)  verified  "  if  that  was  the  intention.  But 
recognizances  and  affidavits  are  documents  which  do  not  re- 
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quire  verifying.  As  they  are  taken  before  its  own  officers 
the  Court  takes  judicial  notice  of  them.  I  could  understand 
verifying  a  copy  of  them.  It  may  not  be  very  good  English 
(the  rule  is.  not  any  way),  but  I  think  it  is  the  fact  of  filing 
these  things  before  the  notice  was  given  which  is  to  be  veri- 
fied, i.e.,  proved,  by  affidavit.  But  it  is  either  the  fact  of 
filing  or  the  recognizance  and  affidavits  which  are  to  be  veri- 
fied. While  it  is  proved  by  affidavit  that  the  recognizance 
was  filed  and  it  is  verified,  it  has  not  been  proved  by  affidavit 
that  the  affidavits  of  justification  were  filed  before  the  notice 
was  given.  Nor  are  they  verified.  And  a  provision  like  this 
has  been  held  to  be  mandatory :  Mclsaac  v.  McNeil,  28  N.  S. 
B.  427;  Regina  v.  Wells,  28  N.  S.  R.  547. 

The  appeal  will  be  allowed  with  costs  to  the  plaintiff  of 
the  resistance  of  the  application  for  the  writ. 

There  is  a  further  application,  viz.,  to  quash  the  order 
which  has  been  returned  into  Court  in  obedience  to  the  writ 
of  certiorari.  I  only  express  an  opinion  upon  it  in  order  to 
dispose  of  the  question  of  costs  which  must  be  disposed  of 
as  the  result  of  the  dismissal  of  the  application  for  the  writ. 
And  I  think  that  the  plaintiff  should  not  have  the  costs 'of 
his  resistance  of  the  motion  to  quash  the  order,  because  the 
order  is  in  my  opinion  bad. 

The  proceeding  before  the  magistrate  was  to  recover 
under  the  Seamen's  Act  the  share  of  a  fisherman  on  board 
of  a  fishing  vessel.  This  is  the  substantial  part  of  the 
order.  "  I  do  order  the  said  John  Schwartz  to  pay  to  the 
said  George  Marshall,  the  sum  of  $83.38  within  24  hours 
from  10  a.m.  this  day,  and  also  to  pay  to  the  said  George 
Marshall  the  sum  of  $12.30  for  his  costs  in  this  behalf,  and 
if  the  said  several  sums  are  not  paid  within  the  next  24 
hours  from  10  a.m.  this  day,  then  I  hereby  order  that  the 
same  be  levied  by  distress  of  the  goods  and  chattels  of  the 
said  John  Schwartz,  and  in  default  of  sufficient  distress  in 
that  behalf,  I  do  order  that  the  same  amounts,  viz.,  $83.38 
And  $12.30,  be  levied  by  distress  and  sale  of  the  said 
schooner  c  Margaret  F.  Schwartz/  and  in  default  of  sufficient 
distress  on  that  vessel,  viz.,  said  schooner,  then  1  adjudge 
the  said  John  Schwartz  to  be  imprisoned  in  the  common  gaol 
of  the  said  county,  at  Lunenburg,  in  the  said  county  of 
Lunenburg,  for  the  term  of  three  months,  unless  the  said 
several  sums  are  sooner  paid." 

By  the  Seamen's  Act,  R.  S.  C.  1886  c.  74,  s.  54,  it  was 
provided  as  follows :     "  If  such  ship  is  not  within  the  juris- 
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diction  of  such  magistrate  or  justices,  then  they  may  cause 
the  person  on  whom  the  order  for  payment  is  made  to  be  ap- 
prehended  and  committed  to  the  common  gaol  of  the  locality 
for  a  term  not  exceeding  three  months." 

This  order  adjudges  the  defendant  to  be  imprisoned  "  in 
default  of  sufficient  distress  on  that  vessel,"  and  that  might 
happen  in  a  case  in  which  the  vessel  was  within  the  juris- 
diction. 

I  think  that  it  is  defective,  but  having  no  power  to  quash 
it,  as  it  is  not  regularly  before  the  Court,  I  only  say  that  the 
plaintiff  is  not  to  have  the  costs  of  his  resistance  to  that 
application. 

Russell,  and  Longley,  JJ.,  concurred. 


NOVA  SCOTIA. 

Full  Court.  May  4th,  1907. 

MESSENGER  v.  HICKS. 

Arbitration  and  Award — Reference  of  Matters  in  Question  in 
Pending  Actions — Arbitrators  Ordering  Payment  of  Solici- 
tor and  Client  Costs. 

Appeal  argued  before  Graham,  E.J.,  Meagher,  and 
Longley,  JJ.,  on  the  15th  of  March,  1907. 

Graham,  E.J. :  —  Mercy  Messenger,  the  plaintiff,  had 
brought  an  action  of  trespass  to  land  against  Hicks.  Then 
T.  Troop  Messenger  and  Hicks,  these  defendants,  had 
brought  an  action  to  recover  land  against  Mercy  Messenger. 
By  an  agreement  both  actions,  with  the  disposition  of  the 
costs  in  each,  were  referred  to  arbitration. 

The  only  thing  which  the  arbitrator's  have  done  in  the 
way  of  deciding  the  actions  is  contained  in  the  first  para- 
graph of  the  award.    I  set  out  the  submission  and  the  award. 

Submission:  "Memorandum  of  agreement  made  this 
fourth  day  of  October,  A.D.1905.  Between  Wilbert  B.  Hicks, 
of  Centreville  in  the  county  of  Annapolis,  farmer,  and  T. 
Troop  Messenger,  of  Centreville,  aforesaid,  farmer,  of  the 
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one  part,  and  Mercy  Messenger,  of  Centreville,  aforesaid, 
married  woman,  of  the  other  part. 

"  Whereas  differences  and  disputes  have  arisen  between 
said  parties  in  respect  to  the  location  of  the  division  line  be- 
tween the  properties  of  the  said  parties,  and  whereas  the 
said  Wilbert  B.  Hicks  and  T.  Troop  Messenger  have  brought 
on  action  of  ejectment  to  recover  possession  of  certain  land 
in  dispute  from  the  said  Mercy  Messenger,  and  the  said 
Mercy  Messenger  has  brought  an  action  of  trespass  against 
the  said  parties  in  respect  to  the  location  of  the  division  line 
trespasses  in  respect  to  the  said  disputed  land,  and  whereas 
the  said  actions  are  now  pending  in  the  Supreme  Court, 
£nd  it  has  been  agreed  that  the  said  actions  and  the  said 
disputes  and  all  questions  and  disputes  between  the  said  par- 
ties in  respect  of  the  said  land,  including  the  disposition  of 
costs  in  the  said  actions  and  of  this~arbitration,  shall  be  re- 
ferred to  the  final  award,  order  and  arbitrament  of  Charles 
Piggott  of  Centreville  aforesaid,  farmer,  and  Jacob  Whitman 
of  Round  Hill,  in  the  county  of  Annapolis,  surveyor,  and 
such  other  person  as  they  two  shall  mutually  agree  upon  be- 
fore entering  upou  the  consideration  of  the  matter  herein' 
referred  to  them  as  arbitrators. 

"  Now  this  agreement  witnesseth,  that  the  said  parttes 
hereby  refer  the  said  matters,  and  have  agreed  and  do  hereby 
agree  to  stand,  to  abide  by,  perform,  and  fulfil  the  final 
award  and  determination  of  the  said  arbitrators,  or  any  two 
of  them  agreeing  in  respect  to  the  matters  aforesaid,  so  that 
the  said  final  award  and  determination  shall  be  made  and. 
published  under  the  hands  of  the  said  arbitrators,  or  any 
two  of  them  agreeing  on  or  before  the  first  day  of  November, 
A.D.  1905/'* 

Award:  "Whereas  divers  suits,  disputes  and  controversies 
have  happened  and  arisen,  and  are  now  pending  between  T. 
Troop  Messenger  and  Wilbert  B.  Hicks  of  the  one  part,  and 
Mercy  Messenger  of  the  other  part,  all  of  Centreville,  in  the 
county  of  Annapolis,  and  also  Mercy  Messenger  of  the  first 
part,  and  Wilbert  B.  Hicks  of  the  second  part,  for  the  pacify- 
ing and  composing  and  ending  whereof  Charles  Piggott  of 
Centreville  was  selected  by  the  paid  T.  Troop  Messenger  and 
Wilbert  B.  Hicks  and  Jacob  Whitman  of  Round  Hill,  in  the 
county  of  Annapolis,  were  selected  by  said  Mercy  Messenger, 
and  they  mutually  agreed  upon  Fred  R.  Fay,  of  Bridgetown, 
as  third  arbitrator,  and  whereas  the  said  parties  have  agreed 
to  stand  to,  abide  by,  perform  and  fulfil  the  final  award  and 
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determination  of  the  said  arbitrators.  Now,  know  ye  that 
the  said  Charles  Piggott,  Jacob  Whitman  and  Fred  R.  Fay 
taking  upon  themselves  the  charge  and  burden,  do  by  these 
presents  award,  order  and  decree  in  manner  following: 

"  1st.  They  do  award,  order  and  adjudge  that  the  said 
Mercy  Messenger's  north  line  shall  be  a  distance  of  eight 
rods,  measuring  at  right  angles  from  the  Wallace  Bruce  line, 
that  at  present  forms  the  southern  bounds  of  the  said  Mercy 
Messenger's  land. 

"  2nd.  That  the  said  line  shall  be  located  by  a  qualified 
surveyor  under  the  supervision  of  Charles  Piggott,  one  of  the 
arbitrators,  and  all  necessary  expenses  incurred  in  the 
establishment  of  the  said  line  be  paid  by  T.  Troop  Messenger 
and  Wilbert  B.  Hicks. 

"  3rd.  And  the  said  arbitrators  do  further  order  and  de- 
cree that  all  costs  and  expenses  in  actions  brought  by  T.Troop 
Messenger  and  Wilbert  B.  Hicks  against  Mercy  Messenger, 
and  Mercy  Messenger  against  Wilbert  B.  Hicks,  shall  be 
totalled  up  and  paid  as  follows:  Mercy  Messenger  to  pay 
one-quarter  of  the  whole  amount,  and  T.  Troop  Messenger 
and  Wilbert  B.  Hicks  to  pay  three-quarters  of  the  same. 

"  4th.  That  the  costs  of  this  reference,  which  amount  to 
thirty  dollars,  shall  be  paid  as  follows :  T.  Troop  Messenger 
and  Wilbert  B.  Hicks  to  pay  one-half  and  Mercy  Messenger 
the  other/' 

As  the  only  way  in  which  the  action  for  trespass  could 
have  been  decided  in  favour  of  the  plaintiff,  would  have  been 
by  an  award  for  at  least  nominal  damages,  and  as  none  were 
given,  it  must  be  assumed  that  the  action  was  dismissed, 
otherwise  the  award  would  not  be  a  final  disposition  of  the 
issues  in  that  action. 

Want  of  finality  is  pleaded.  But  by  this  award  Hicks, 
who  was  a  defendant,  and  T.  Troop  Messenger,  who  was  not 
a  party  at  all,  are  made  to  bear  three-fourths  of  the  costs 
of  that  action. 

In  a  trespass  action  a  successful  party  cannot  be  made  to 
pay  cofcts  to  an  unsuccessful  party.  You  may  deprive  him 
of  costs  if  you  will.  This  applies  to  Hicks.  But  coming  to 
T.  Troop  Messenger,  who  was  not  a  party  to  the  trespass 
action,  how  is  it  that  he  (with  Hicks)  has  been  made  to  bear 
three-quarters  of  the  costs  of  that  action,  and  how  is  he  to 
get  one-quarter  of  his  costs,  Mercy  Messenger's  contribution, 
when  he  was  not  a  party?  Of  course,  the  costs  would  have 
to  be  taxed,  the  arbitrators  did  not  fix  the  amount,  and  un- 
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less  they  are  to  be  taxed  by  the  taxing  master  the  award  is 
Toid  for  want  of  finality.  The  scale  of  costs  is  for  a  party 
to  an  aetion.  The  reference  would  be  of  costs  according  to 
the  scale.  I  know  of  no  jurisdiction  existing  in  any  tribunal, 
or  authority  to  award  costs  against  some  one  who  is  not  a 
party  to  an  action.  Solicitors  being  officers  of  the  Court  may 
be  made  to  pay  costs  of  an  action,  but  not  ordinary  third 
persons  who  have  not- been  brought  into  Court  in  the  regu- 
lar way.  T.  Troop  Messenger  has  not  been  heard  and  was 
not  represented  in  that  action.  He  cannot  have  a  judgment 
against  him.  I  believe  an  action  for  damages  may  be  main- 
tained against  a  person  for  maintenance  in  connection  with 
an  action  where  he  has  been  guilty  of  that  offence,  but  I 
know  of  no  power  to  award  costs  against  him  in  that  very 
action. 

The  award  is  therefore  invalid  and  the  seventh  para- 
graph of  the  defence  expressly  sets  up  this  matter. 

Again  this  action  is  brought  to  recover  the  costs  and  ex- 
penses awarded  to  be  paid  by  the  defendants-  to  the  plaintiff 
and  the  defendants  set  up  as  a  defence :  1.  "  The  defendants 
do  not  admit  the  making  of  the  said  award,  nor  do  they  ad- 
mit that  any  costs  or  expenses  were  awarded  to  be  paid  by 
them  or  either  of  them  to  the  plaintiff  by  trie  said  award, 
and  they  deny  that  the  said  award  was  made  pursuant  to 
the  said'  submission." 

There  is  another  paragraph  to  the  effect  that  the  arbi- 
trators have  purported  to  determine  matters  not  referred  to 
them  by  said  submission.  And  the  submission  and  award 
are  set  out  verbatim. 

I  think  that  the  arbitrators  have  exceeded  their  powers. 
The  submission  was  for  the  "  disposition  of  costs  in  the  said 
actions, '*  which  meant  clearly  the  party  and  party  costs.  The 
arbitrators  have  undertaken  to  deal  with  the  "  costs  and 
expenses  "  of  both  sides  in  the  two  actions,  clearly  the  costs 
as  between  solicitor  and  client,  and  have  directed  that  they 
shall  be  borne  in  certain  proportions. 

There  is  a  provision  in  the  Arbitration  Act,  R.  S.  c.  176, 
s.  4  (i),  which  enables  arbitrators  to  award  costs  to  be  paid 
as  between  solicitor  and  client,  but  that  is  only  where  no 
contrary  intention  is- expressed  in  the  submission.  And  with- 
out that  statutory  authority  arbitrators  had  no  power  to 
award  costs  to  be  paid  as  between  solicitor  and  client. 

This  point  may  appear  technical,  but  the  plaintiff,  we 
were  told  at  the  argument,  without  notice  to  the  defendants 
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of  taxation,  has  taxed  her  costs  at  $416.50,  and  brings  her 
action  for  three-quarters  of  that  sum,  and  without  any  al- 
lowance for  the  defendants'  right  to  have  from  her  one- 
quarter  of  their  costs. 

In  my  opinion,  the  award  is  invalid  for  the  reasons  I  have 
mentioned,  and  the  appeal  must  be  allowed  and  the  action 
dismissed  with  costs. 

Longley,  J.,  concurred. 

Russell,  J.,  read  an  opinion  in  favour  of  dismissing  the 
appeal. 


NOVA  SCOTIA. 

Pull  Court.  May  4th,  1907. 

IN  RE  ANSLEY,  EX  PARTE  CHESLEY. 

Work  and  Labour— Quantum  Meruit  —  Household  Services — 
Nursing — Implied  Right  to  Charge — Expectation  of  Re- 
muneration by  Will. 

Appeal  by  claimant  from  the  judgment  of  the  Court  of 
Probate  for  Annapolis,  argued  before  Graham,  E.J.,  Rus- 
sell, and  Longley,  JJ.,  on  the  15th  of  March,  1907. 

W.  E.  Roscoe,  K.C.,  and  F.  L.  Milner,  for  appellant. 
J.  J.  Ritchie,  K.C.,  for  respondent. 


The  judgment  of  the  Court  was  delivered  by  Graham, 
E.J. : — The  claimant  Mary  E.  Chesley  has  appealed  from  a 
judgment  of  the  Court  of  Probate  for  Annapolis,  which  has 
in  part  disallowed  her  claim  against  the  estate  of  Mrs. 
Ansley,  contested  under  the  Probate  Act,  R.  S.  N.  S.  c.  158, 
s.  41,  bv  one  executor  the  Reverend  Ernest  Underwood. 
Mrs.  Cheslev  is  herself  the  other  executor. 

The  principal  item  of  her  claim  is  for  services  as  a  house- 
keeper and  in  looking  after  the  affairs  of  Mrs.  Ansley  for  a 
period  of  68  weeks,  which  includes  attendance  as  a  nurse 
during  the  last  illness  of  both  Mrs.  Ansley's  daughter  Eliza- 
beth, who  lived  with  Mrs.  Ansley,  and  of  Mrs.  Ansley  herself. 


IN  RE  ANSLEY,  EX  PARTE  CHESLEY.  235 

In  the  spring  or  summer  of  1903  Mrs.  Ansley  was  over 
eighty  years  of  age,  and  was  very  feeble,  being  unable  to 
leave  the  house  or  to  do  anything  in  connection  with  her 
business  or  household  duties.  She  had  recently  kept  a  small 
shop.  The  inventory  of  her  estate  shewed  that  she  was 
worth  at  least  $7,000.  She  had  no  other  help  during  Mrs. 
Chesley's  service,  but  from  June  to  August,  1903,  there  was 
a  nurse,  Caroline  McKeown,  who  attended  on  the  daughter, 
then  confined  to  her  bed  and  dying  from  cancer. 

Mrs.  Chesley  was  living  with  her  daughter  out  in  Mon- 
tana, and  was  earning  from  $25  to  $30  per  week  teaching 
drawing  and  painting.  Under  these  circumstances  Mrs.  Ans- 
ley, who  had  employed  her  before  as  a  nurse,  addressed  a 
letter  to  her  enclosing  $75  to  pay  her  travelling  expenses  to 
Bridgetown,  and  she  left  Montana  on  the  4th  of  July,  1903, 
arriving  on  the  17th,  and  her  travelling  expenses  amounted 
to  $125.  Mrs.  Chesley  was  not  a  relative  by  blood  of  Ihe 
deceased,  but  her  late  husband  was  Mrs.  Ansley's  brother. 
Mrs.  Chesley  from  that  time  kept  the  house,  looking  after 
Mrs.  Ansley's  business  and  attending  upon  her,  and  during 
the  lifetime  of  Elizabeth  (who  died  the  22nd  of  August), 
assisted  Caroline  McKeown  in  connection  with  her.  The 
latter  duties  were  of  a  very  disagreeable  character;  the  doc- 
tor has  described  them.  The  duties  in  connection  with 
Mrs.  Ansley  were  onerous.  She  did  the  housework  and 
cooking,  wrote  dunning  letters  to  debtors,  acknowledged  re- 
ceipts, got  post  office  orders  or  cheques  cashed,  deposited 
money  in  the  bank,  and  so  on. 

In  winter  she  had  to  make  paths  through  the  snow  to  the 
outbuildings  and  brought  in  nearly  all  the  firewood  for  three 
fires  which  she  attended  to.  The  only  assistance  was  in 
connection  with  the  firewood,  a  small  boy  coming  from  the 
poorhouse  once  or  twice  a  week  to  bring  it  in.  From  the 
24th  April,  1904,  for  four  months  Mrs.  Chesley  was  ill  at  a 
relative's,  and  a  Miss  Longley  performed  the  duties  in  her 
place.  After  Mrs.  Chesley's  return  the  care  of  Mrs.  Ansley 
had  become  more  onerous.  Mrs.  Ansley  had  spells  of  heart 
trouble  and  chills  necessitating  her  rising  at  night,  and  dur- 
ing the  winter  Mrs.  Chesley  slept  on  a  lounge  in  the  sitting- 
room,  to  which  Mrs.  Ansley  had  been  removed.  Mrs.  Ansley 
died  on  the  14th  of  February,  1905,  having  had  for  eight 
preceding  days  an  additional  nurse.  There  is  abundance  of 
corroborative  testimony. 
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During  this  period  of  68  weeks  at  Mrs.  Ansley's,  which 
I  think  must  havre  been  a  very  disagreeable  period,  nothing 
was  said  between  them  about  remuneration.  After  Eliza- 
beth's death  Mrs.  Ansley,  who  had  paid  her  in  pocket  money 
$2  per  month,  paid  Mrs.  Chesley  $2  per  month  for  four 
months  as  pocket  money.  Mrs.  Chesley  says  that  she  spent 
part  of  her  own  money,  from  $1  to  $1.50  per  week  for  neces- 
sary food. 

Her  claim  is  $10  per  week  for  the  68  weeks,  and  1  am 
very  well  satisfied  on  the  evidence  that  it  is  a  reasonable 
charge. 

The  learned  Judge  has  allowed  her  $50  for  the  balance 
due  her  for  her  travelling  expenses  from  Montana,  but  has 
disallowed  her  claim  for  services.  He  has  held,  however,  that 
there  was  no  presumption  from  the  mere  relationship  that 
the  services  were  gratuitous,  as  the  testatrix,  her  daughter, 
and  the  claimant  were  not  members  of  the  same  household. 

There  was  in  fact  at  that  time  no  relationship  whatever 
existing  between  Mrs.  Ansley  and  Mrs.  Chesley,  the  husband 
of  the  latter  having  died.  But  he  thinks  that  Osborn  v. 
Guy's  Hospital,  2  Strange  728,  covers  this  case.  No  one 
reading  this  evidence  can  come  to  the  conclusion  that  Mrs. 
Chesley  ever  intended  to  make  a  gift  of  the  services  ren- 
dered. She  was  not  like  a  doctor,  who  keeps  books  of  ac- 
count and  enters  up  carefully  enough,  no  doubt,  the  services 
for  which  he  intends  to  make  a  charge.  I  would  not  expect 
to  find  any  book  or  any  account  in  such  a  case. 

There  had  been  a  request  and  a  performance  of  very 
onerous  services  under  the  eye  of  Mrs.  Ansley.  Why  is  she 
not  entitled  to  recover  on  a  quantum  meruit?  There  being 
no  -relationship  or  anything  of  that  kind,  it  is  the  ordinary 
case  of  a  request  and  service  performed.  There  is  a  prima 
facie  case  made  out,  and  the  burden  is  on  the  executor  of 
establishing  a  sufficient  answer. 

But  the  learned  Judge  thinks  that  she  performed  these 
services  because  she  expected  a  legacy.  She  has  not  said 
so  and  there  is  no  evidence  of  it.  She  has  not  said  that  she 
did  not  intend  to  charge  for  her  services. 

This  was  elicited  in  cross-examination:  Examined  by  Mr. 
Ruggles:  "For  the  account  of  expenditure  I  am  trusting 
to  mv  memory  entirely.  T  have  not  kept  an  account  of  ser- 
vices  rendered  or  of  money  paid  out,  but  trust  to  my  memory 
therefor.  I  just  made  out  my  account  against  Mrs.  Ansley 
when  T  found  out  she  had  not  left  me  anything  in  her  will. 
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I  knew  it  before  she  died.  I  am  co-executrix  of  her  will.  I 
heard  the  will  when  it  was  written,  but  I  never  heard  it  read 
through.  I  know  that  I  am  one  of  the  residuary  legatees 
under  the  will.  .  .  .  After  Elizabeth's  death  Mrs.  Ans- 
ley  was  alone.  I  relied  upon  her  generosity  to  give  me  all 
her  property/'     (Mr.  Parsons  objects  to  this  evidence.) 

During  the  examination  in  chief,  when  asked  about  some 
expenditure  she  said :  "  I  never  expected  to  be  reimbursed 
for  the  outlay  of  funds.  I  expected  to  be  paid  for  what  I 
expended  for  myself." 

But  from  first  to  last  there  was  no  understanding  be- 
tween Mrs.  Ansley  and  Mrs.  Chesley,  and  nothing  took  place 
between  them  which  would  justify  an  inference  of  an  under- 
standing that  there  was  io  be  any  remuneration  by  will,  and 
in  that  way  alone.  In  Chitty  on  Contracts,  14th  ed.,  p.  482, 
this  is  said:  "  Nor  can  an  action  be  maintained  for  services 
pfrformed  upon  an  understanding  that  the  plaintiff  was  to 
make  no  charge,  but  that  he  should  receive  a  legacy  at  the 
death  of  the  person  to  whom  they  were  rendered.  But  the 
mere  fact  of  these  having  been  performed  in  the  expectation 
of  receiving  a  legacy  will  not  take  away  the  plaintiff's  right 
of  action."  For  that  he  cites  Baxter  v.  Gray,  3  M.  &  G.  771. 
And  that  case  refers  to  Osborne  v.  Guy's  Hospital,  relied 
upon  in  the  judgment  here,  and  explains  it.  "  The  plaintiff 
had  been  on  terms  of  great  intimacy  with  Mrs.  Bostock,  visit- 
ing her  daily  and  occasionally  rendering  her  surgical  assist- 
ance. Having  an  expectation  of  a  legacy  he  aad  never  sent 
in  any  bill  in  her  lifetime,  but  finding  that  she  had  not  left 
him  anything  by  her  will  he  made  the  above  claim  upon  the 
defendant,"  namely  £500  for  medicines  and  attendances 
upon  her  between  1829  and  1840. 

Tindal,  C.J.,  says  in  his  judgment:  "  If  the  evidence  had 
shewn  that  the  work  and  labour  were  done  upon  an  under- 
standing between  the  parties  that  the  plaintiff  was  to  be 
remunerated  by  a  legacy,  that  would  have  amounted  to  an 
agrement  that  he  was  to  make  no  charge.  But  if  the  work 
and  labour  were  performed  under  a  hope  of  a  legacy,  I  see 
no  reason  why  the  plaintiff  should  not  on  such  hope  failing 
him,  be,  as  it  were,  remitted  to  his  legal  rights. 

The  law  on  the  subject  was  correctly  laid  down  in  Osborne 
v.  Guy's  Hospital,  2  Strange  728,  where  Raymond,  C.J.,  told 
the  jury  that  they  were  to  consider  how  it  was  understood 
by  the  parties  at  the  time  of  doing  the  business.  Here  no 
proof  was  given  of  any  understanding  as  to  the  way  in  which 
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the  plaintiff  was  to  be  remunerated.  (The  italics  are  in 
the  report.)  And  Erskine,  J.,  in  part  said:  c  It  is  true  that 
it  also  appeared  that  he  forbore  to  send  in  his  bill  under  an 
expectation  of  receiving  a  remuneration  in  the  shape  of  a 
legacy.  But  unless  an  understanding  could  be  proved  that 
he  was  not  to  make  any  charge  1  think  he  was  entitled,  on 
his  being  disappointed  in  his  expectation,  to  require  payment 
for  the  services  which  he  had  rendered  to  the  deceased/ 9> 

Further  light  is  thrown  on  Osborne  v.  Guy's  Hospital  by 
this  observation  in  Leake  on  Contracts,  p.  3,  where  it  is 
cited :  "  Promissory  expressions  reserving  an  opinion  as  to 
the  performance  do  not  create  a  contract,  as  in  cases  of 
employment  upon  the  terms  of  such  remuneration  as  the 
employer  thinks  right  to  give,  or  upon  the  terms  of  being 
remunerated  by  a  testamentary  provision." 

This  passage  will  re-explain  the  case  of  Smallcross  v. 
Wright,  12  Beav.  563,  relied  on  by  the  executor.  In  that 
case  Dr.  Knight,  who  had  for  many  years  attended  the  tes- 
tator, but  had  received  no  remuneration,  stated  in  his  affi- 
davit that  the  testator  promised  "  to  pay  him  for  his  services 
or  leave  him  an  equivalent/'  and  the  Master  of  the  Rolls 
held  that  he  could  not  recover. 

In  Wright  v.  Kuehn,  191  Mass.  53,  where  Baxter  v.  Gray 
is  cited,  the  Court  says:  "As  long  as  the  legal  right  to  re- 
imbursement existed,  we  do  not  thirik  that  the  plaintiff's 
right  could  be  affected  by  the  fact  that  he  did  not  expect 
to  stand  upon  this  legal  right,  but  was  willing  to  refrain 
from  enforcing  it  for  the  increase  of  his  wife's  expected  in- 
heritance." 

Then  it  is  said  that  Mrs.  Chesley  did  get  a  legacy.  It  is 
true  that  by  the  residuary  clause  she  and  the  other  executor 
take  the  residue,  and  it  is  also  true  that  there  may  be  some- 
thing in  the  residue.  But  I  have  read  the  cases  in  vain  if 
that  circumstance  is  not  wholly  irrelevant.  The  case  is  not 
that  there  was  an  agreement  or  understanding  between  Mrs. 
Ansley  and  Mrs.  Chesley,  that  the  latter  was  to  be  remuner- 
ated by  a  legacy,  and  behold  she  has  a  legacy.  It  is  this, 
that  at  most  Mrs.  Chesley  expected  a  legacy.  She  expected 
all  the  testator's  property  in  fact,  but  there  was  no  under- 
standing or  agreement  between  them  that  she  was  to  be 
remunerated  in  this  way. 

In  McGuigan  v.  Smith,  21  S.  C,  R.  264,  the  plaintiff  re- 
ceived a  legacy.     But  the  judgment  goes  upon  the  ground 
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of  quantum  meruit  as  the  opinion  of  Strong,  J.,  shews.  He 
regards  the  alleged  agreement  as  to  the  legacy  as  being  in- 
valid, and  treats  it  as  a  mere  representation  or  promise  of 
future  favours.  And  he  says :  "  The  respondent  is  in  my 
opinion  entitled  to  recover  as  on  a  quantum  meruit  without 
regard  to  the  representation."  In  this  view,  the  case  is  in 
point  on  the  main  contention  here.  In  my  opinion,  the 
claim  of  68  weeks  at  $10  per  week  should  be  allowed. 

Then  there  is  another  attendance  in  April,  1901,  when 
Mrs.  Chesley  travelled  from  New  York  to  Bridgetown,  and 
kept  the  house  and  attended  to  the  business  of  the  deceased 
for  six  weeks,  during  a  period  when  Mrs.  Ansley  and  her 
daughter  were  at  the  hospital  at  Halifax  for  an  operation 
performed  on  the  latter  for  cancer. 

The  principles  I  have  just  been  discussing  apply  to  this 
item  also.  During  their  absence  of  four  weeks  Mrs.  Chesley 
looked  after  the  store,  attended  to  the  customers,  and  did 
the  general  housework  without  any  assistance.  She  was  two 
weeks  with  them  after  the  Feturn  of  Mrs.  Ansley.  Her 
travelling  expenses  were  $25. 

It  appears  that  when  Mrs.  Chesley  was  sent  for  it  was  by 
telegraph,  and  the  telegram  she  received  had  been  destroyed. 
Now  an  objection  was  noted  1  suppose  to  its  contents,  but 
the  evidence  was  given,  and  I  suppose  no  one  thought  any- 
thing more  about  it.  Of  course  the  original  telegram,  which 
I  suppose  would  have  been  proper  evidence,  could  have  been 
easily  proved  by  subpoenaing  the  operater  at  Bridgetown, 
or  telephoning  him  to  come  while  the  trial  was  proceeding. 
But  two  months  later  there  is  a  decision-  citing  authority 
too,  that  the  telegraph  received  can  only  be  given  in  evi- 
dence as  proof  of  the  original  after  ten  days'  notice  of  the 
intention  under  R.  S.  c.  163,  s.  30.  I  think  it  is  not  of 
the  slightest  moment.  She  could  say  that  she  came  in  con- 
sequence of  a  telegram,  and  then  the  fact  that  she  performed 
the  services  with  Mrs.  Ansley's  knowledge  and  consent  after 
her  arrival  would  have  been  quite  sufficient.  However,  the 
request  was  all  proved  by  another  witness.  Mrs.  Edith 
Messenger,  a  daughter  of  Mrs.  Chesley,  says:  "When  my 
mother  came  to  Mrs.  Anslev's  from  New  York  I  was  at  Mrs. 
Ansley's.  I  went  there  in  response  to  Mrs.  Ansley's  request 
to  come,  she  being  as  she  said  in  trouble,  and  she  told  me 
that  she  had  sent  for  my  mother  the  same  time  she  sent  for 
me.     Mrs.  Ansley  told  me  she  had  specially  sent  for  mother 
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to  look  after  everything.  This  was  just  prior  to  her  taking 
her  daughter  to  Halifax  for  the  operation-  I  asked  my  aunt 
wny  she  had  sent  for  me.  She  said,  c  Oh,  Edith,  the  doctor 
says  Lizzie  has  a  cancer,  and  I  have  no  one  to  depend  on  or 
look  after  things  but  your  mother,  but  you  are  the  next, 
and  she  wanted  me  to  wait  and  tell  mother  what  to  do." 

In  my  opinion  the  claim  for  the  travelling  expenses,  $25, 
and  the  six  weeks  attendance  at  $10  per  week  should  be 
allowed. 

In  respect  to  the  claim  for  $30  for  attendance  on  a  pre- 
vious occasion  in  May,  1899,  Mrs.  Ansley  having  died  on  the 
14th  of  February,  1905,  I  assume  that  it  was  barred  by  the 
Statute  of  Limitations  as  the  claimant's  solicitor  did  not 
press  it  below,  although  it  is  not  absolutely  clear  that  it  is 
the  case,  Mrs.  Chesley  being  one  of  the  executors.  I  can- 
not regard  as  serious  the  contention  that  because  Mrs. 
Cnesley  did  not  mention  her  claim  when  stating  the  claims 
against  the  estate  to  her  co-executor  that  therefore  she  had 
none.  It  might  go  to  her  credit  as  a  witness  if  this  whole 
claim  was  concocted  as  an  afterthought.  But  her  credit  is 
not  questioned,  and  such  an  omission  in  an  ordinary  conver- 
sation does  not  constitute  a  satisfaction  of  the  debt. 

The  appeal  must  be  allowed  with  costs  and  the  decree  of 
the  Court  below  varied  as  herein  indicated,  that  is  that  in 
addition  to  the  sum  of  $50  allowed  to  Mrs.  Chesley,  she 
should  be  allowed  the  two  additional  claims  of  $680  and  $85, 
less  the  credit  of  $8,  with  the  costs  of  contestation  in  the 
Court  below. 
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Full  Court.  May  4th,  1907. 

MACDONALD  v.  JONES. 

Will — Construction — Division  Per  Stirpes  or  Per  Capita. 

Appeal  from  an  order  of  Graham,  E.J.,  argued  before 
Meagher,  Russell,  and  Longley,  JJ.,  on  the  8th  of  April, 
1907. 

Jas.  Terrell,  and  G.  B.  Ternan,  for  appellants. 
J.  B.  Kenny,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  Russell, 
J.: — James  Tobin  died  in  1838,  leaving  among  other 
children  two  sons,  James  and  Michael,  and  a  daughter,  mho 
at  the  time  of  his  death,  was  Eliza  Sawyer.  He  bequeathed 
to  her  or  rather  to  trustees  in  trust  for  her  a  sum  of  $4,000, 
the  income  to  be  paid  to  her  during  her  life  with  a  power 
of  appointment  among  her  children.  In  default  of  appoint- 
ment the  income  was  to  be  used  for  the  support  and  main- 
tenance of  her  children  till  they  should  respectively  attain 
the  age  of  twenty-one.  When  they  should  reach  that  age, 
or  as  to  as  many  as  should  have  attained  that  age  at  her 
death,  the  trustees  were  to  pay  such  children  provided  they 
were  Roman  Catholics,  their  respective  shares,  the  fund 
being  divided  into  as  many  shares  as  there  should  be  child- 
ren. In  respect  of  any  of  the  children  who  should  not  be 
Roman  Catholics  the  income  of  the  shares  only  was  to  be 
paid  to  them  during  their  lives,  and  upon  their  deaths  the 
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shares  were  to  be  paid  to  and  among  their  Soman  Catholic 
brothers  and  sisters.  If  any  such  non-Catholic  children 
should  die  leaving  no  Roman  Catholic  brother  or  sister,  the 
share  of  the  child  so  dying  was  to  be  paid  unto  and  among 
the  children  of  his  sons  Michael  and  James  Tobin,  and  their 
offspring,  forever  in  equal  shares.  By  a  subsequent  clause 
of  the  will  a  provision  is  made  that  wherever  any  property 
is  left  to  "offspring"  eo  nomine  the  term  shall  import 
a  division  among  offspring  per  stirpes,  and  not  per  capita. 

[Per  Meagher,  J.: — I  think,  according  to  the  will,  he 
made  a  distinction  between  his  children  and  grandchildren  in 
the  use  of  "  offspring,"  or  between  the  latter  and  great  grand- 
children, I  am  not  sure  which.  That  is  what  I  think  ought  to 
be  made  clearer.]     - 

Eliza  Sawyer  died  leaving  a  number  of  children,  all  of 
whom  were  Protestant,  and  all  of  whom  have  since  died, 
and  under  the  terms  of  this  bequest  the  fund  became  divi- 
sible among  the  children  of  James  and  Michael  Tobin,  the 
latter  of  whom  left  five  children,  and  the  former  one  child. 
It  is  not  disputed  that  if  this  bequest  stood  alone  the  fund 
would  be  divisible  among  the  six  children,  the  one  child  of 
James  Tobin  taking  the  same  share  as  each  and  every  one 
of  the  children  of  Michael  Tobin. 

But  there  is  a  later  clause  of  the  will  in  which  when 
dealing  with  the  residue  of  the  estate,  and  after  making  pro- 
vision regarding  the  disposal  of  the  residue  in  case  any  of 
his  children  should  die  leaving  no  surviving  issue,  the  tes- 
tator proceeds  to  except  from  the  force  and  effect  of  the 
clause  dealing  thus  with  such  residue,  the  moneys,  legacies 
and  bequests  thereinbefore  provided  for  in  the  case  of  his 
daughter  Eliza  Sawyer,  with  respect  to  which  legacies  and 
bequests  he  provided  as  follows: — "And  in  case  my  said 
daughter  Eliza  Sawyer  shall  die  leaving  no  children  or  child, 
her  surviving,  then  the  legacies  or  bequests  and  principal 
moneys  hereinbefore  directed  to  be  invested  from  which 
she  is  in  any  wise  to  derive  a  benefit  as  aforesaid,  or  any 
moneys  to  which  she  may  be  entitled  either  from  the  resi- 
due of  my  estate,  or  otherwise  under  this  my  will,  shall 
go  to  and  descend  unto  the  children  of  my  said  sons  Michael 
Tobin  and  James  Tobin  and  their  offspring,  one  equal  half 
part  thereof  to  the  children  of  my  said  son  Michael  and  their 
offspring  and  the  other  equal  half  part  thereof  to  the  child- 
ren o{  my  said  son  James  and  their  offspring/' 
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It  is  contended,  in  view  of  this  provision,  that  the  clause 
of  the  will  first  referred  to  must  be  read  in  the  light  of  and 
by  the  aid  of  this  clause,  and  inasmuch  as  in  the  event  pro- 
\ided  for  in  this  clause  of  the  death  of  Eliza  Sawyer  leaving 
no  children,  one-half  the  fund  bequeathed  would  go  to  the 
child  of  James  Tobin,  and  the  other  half  would  be  divided 
among  the  five  children  of  Michael  Tobin,  the  same  method 
of  dividing  the  property  should  be  adopted  in  the  event, 
which  did  actually  happen,  of  the  surviving  of  Eliza  Sawyer 
all  being  Protestants. 

The  obvious  answer  to  this  contention  seems  to  be  that 
the  testator  had  in  view  two  distinct  contingencies.  One  of 
them  he  provided  for  in  one  way  and  the  other  in  a  different 
way,  and  it  matters  not  whether  we  can  discover  any  reason 
for  his  making  a  different  provision  for  the  one  case  from 
that  which  he  has  made  for  the  other  or  not.  Our  business 
is  to  interpret  his  will  and  not  to  make  one  for  him.  In  the 
earlier  clause  of  the  will,  he  provides  for  the  case  of  Eliza 
Sawyer  dying  and  leaving  one  or  more  children  surviving 
her.  In  the  later  clause,  he  provides  for  the  case  of  her 
dying  without  leaving  any  children  surviving  her.  In  the 
earlier  clause,  he  provides  that  on  the  death  of  any  non- 
Catholic  child  of  Eliza  Sawyer,  the  share  of  such  child  if 
there  is  no  Roman  Catholic  brother  or  sister,  shall  go  to  the 
children  of  James  and  Michael  Tobin  in  equal  shares.  In 
the  case  provided  for  in  the  later  clause,  of  Eliza  Sawyer 
dying  without  leaving  any  children  surviving  her,  the  fund 
bequeathed  shall  go  one-half  to  the  children  of  James,  of 
whom  there  is  only  one,  and  the  other  half  to  the  children 
of  Michael.  The  cases  provided  for  are  mutually  exclusive. 
Eliza  could  not  die  leaving  children  and  not  leaving  children. 
The  event  that  has  happened  is  the  one  provided  for  in  the 
earlier  clause,  and  the  fund  must  be  disposed  of  as  by  that 
clause  is  provided,  that  is  to  say,  among  the  #hildren  of 
James  and  Michael  in  equal  shares  as  in  the  order  appealed 
from. 

The  appeal  should  I  think  be  dismissed  -with  costs  to  be 
paid  by  the  appellant. 
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NEW  BKTTNSWICK. 

Barker,  J.  May  21st,  1907. 

FAKRELL  v.  MANCHESTER. 

Company — Shareholder — Agreement  to  Take  Share*  —  Rescis- 
sion— Fraud  and  Misrepresentation — Prospectus  Issued  by 
Agen t — Liability  of  D irectors — Laches — Ev idence — Witness 
— Competency — Religious  Belief. 

G.  H.  V.  Mclnerney,  K.C.,  and  J.  M.  Price,  for  pktintiff. 

M  G.  Teed,  K.C.,  and  A.  H.  Hanington,  K.C.,  for  defend- 
ants. 

Barker,  J.: — The  defendant  company  was  incorporated 
in  March,  1899,  by  letters  patent  issued  under  the  New 
Brunswick  Joint  Stock  Companies''  Act,  and  soon  afterwards 
commenced  the  business  of  manufacturing  bar  iron  at  .the 
City  of  St.  John,  which  business  it  has  continued  up  to  the 
present  time.  In  1903  and  at  the  particular  period  during 
which  the  transaction  involved  in  this  suit  took  place,  the 
defendant  James  Manchester  was  the  president  and  a  direc- 
tor of  the  company,  and  the  defendant  Elkin  was  its  treas- 
urer and  managing-director.  The  capital  stock  of  the  com- 
pany was  $90,000,  divided  into  shares  of  $100  each,  of  which 
453  shares,  representing  $45,300,  has  been  taken  up  and 
paid  for  in  full.  The  remaining  447  shares  remained  in 
the  treasury.  In  1903  the  directors  were  desirous  of  extend- 
ing the  company's  business,  and  found  it  necessary  in  order 
to  do  so  to  erect  some  new  buildings  and  install  some  new 
plant,  which,  according  to  the  estimate  given  to  the  company 
by  its  manager,  would  involve  an  outlay  of  from  $18,000  to 
$20,000.  In  order  to  raise  this  money  it  was  resolved  to 
place  200  shares  of  this  so-called  treasury  stock  on  the 
market  for  sale  at  par.  The  resolution  to  that  effect  was 
passed  at  a  meeting  of  the  directors  held  May  26th,  1903, 
and  it  is  as  follows :  "After  discussion  on  the  subject,  R.  C. 
Elkin  moved,  seconded  by  Joseph  Allison,  and  resolved,  that 
the  company  do  sell  $20,000  of  stock  (200  shares)  at  par." 
At  this  time  the  other  directors  besides  Manchester  and 
Elkin  were  D.  J.  Purdy.  who  was  vice-president,  Joseph  Alli- 
son, James  F.  "Robertson,  and  T.  H.  Bullock.     These  gentle- 
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men,  I  need  scarcely  say,  are  all  men  of  the  highest  standing 
in  the  community;  they  are  all  shrewd,  prudent  and  success- 
ful business  men  and  they  occupy  prominent  positions  com- 
mercially and  otherwise.  The  holdings  of  these  directors 
at  this  time  were  as  follows:  Manchester,  100  shares;  Hob- 
ertson  and  Allison,  50  shares  each;  Bullock,  25  shares;  Purdy. 
30  shares,  and  Elkin  25  shares,  in  all  280  shares.  Of  the 
remaining  17,3  shares,  150  of  them  had  been  originally  taken 
by  the  late  Geo.  F.  Baird,  who  was  a  director  of  the  com- 
pany from  its  organization  up  to  the  time  of  his  death  in 
1901.  They  then  passed  into  the  possession  of  his  widow 
and  son,  who  held  them  at  the  time  in  question. 

At  this  same  meeting  of  directors  held  on  May  2(>th, 
1903,   another  resolution  was  passed  which   is  as  follows: 
"R.  C.  Elkin  moved,  seconded  by  Joseph  Allison,  and  re- 
solved, that  the  president  and  treasurer  be  authorized  to 
employ  a  broker  or  other  person  to  sell  the  stock  above 
mentioned  at  a  reasonable   commission."     They   employed 
F.  S.  Sharpe,  a  broker,  for  the  purpose,  at  a  commission  of 
3  per  cent.,  and  they  reported  what  they  had  done  at  a  meet- 
ing of  directors  held  on  the  9th  June,  1903.     Sharpe,  who 
was  a  chartered  accountant,  was  given  access  to  the  com- 
pany's books  in  order  to  obtain  such  information  as  they 
afforded  as  to  the  company's  affairs,  and  he  prepared  a  pro- 
spectus for  the  information  of  purchasers,  several  copies  of 
which  in  typewriting  seem  to  have  been  prepared.     Among 
other  persons  applied  to  was  the  plaintiff.     Sharpe  died 
some  time  before  or  about  the  time  this  suit  was  commenced, 
so  we  have  not  his  evidence,  but  according  to  the  plaintiff's 
account — and  there  seems  no  reason  to  doubt  its  accuracy — 
Sharpe  gave  him  a  copy  of  this  prospectus,  which  he  pro- 
duced at  the  hearing.     And  he  says  that  on  the  faith  of  cer- 
tain material  statements  in  it  being  true,  he  purchased  30 
shares  of  the  stock  for  which  he  paid  $3,000.     He  paid  the 
money  to  Sharpe,  who  paid  the  amount,  $2,910,  less  his  com- 
mission, to  the  company.    The  precise  date  of  the  payment 
to  Sharpe  is  not  given,  nor  is  the  precise  date  of  the  payment 
to  the  company  given.     The  latter,  however,  was  about  the 
24th  June,  1903.     A  certificate  under  that  date  wfas  issued 
by  the  company  to  the  plaintiff,  and  his  name  was  entered 
on  the  list  of  shareholders  as  a  holder  of  30  shares.     The/ 
certificate  is  under  the  seal  of  the  company  and  signed  by 
Mr.  Manchester  as  president,  and  by  Mr.  Elkin  as  treasurer. 
The  prospectus  is  headed  "  Private  Prospectus,"  and  signed 
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"F.  S.  Sharpe,  chartered  accountant  and  financial  agent/* 
It  was  also  accompanied  by  a  letter  dated  June  1st,  1903, 
written  by  Perkins,  the  manager  of  the  company,  to  Sharpe, 
in  which  some  particulars  were  given  as  to  the  contemplated 
extension  of  the  work  for  which  the  money  was  required. 
The  plaintiff  complains  that  the  statements  in  the  prospec- 
tus, on  the  faith  of  which  he  invested  the  money,  were 
false,  and  that  they  were  fraudulently  made  with  a  view  of 
deceiving  purchasers,  and  that  he  was  in  fact  deceived  by 
them,  and  he  has  therefore  filed  this  bill  in  which  he  prays 
that  the  purchase  be  rescinded  and  the  money  be  returned 
to  him  with  interest.  The  bill  sets  out  some  twelve  distinct 
statements  in  the  prospectus  which  the  plaintiff  alleges  were 
made  by  the  defendants — that  is  both  the  company  and  the 
directors — wilfully,  falsely,  fraudulently  and  deceptively,  for 
the  purpose  of  deceiving  the  public  and  inducing  them  to 
invest  in  the  stock.  On  the  hearing  all  these  charges  were 
abandoned  except  two,  which  are  included  in  the  following 
paragraph  in  the  prospectus :  u  Wifn  the  exception  of  a 
small  outside  interest  the  present  paid-up  capital  is  held  by 
the  directors  of  the  company,  and  it  is  understood  they  will 
increase  their  holdings  by  taking  up  most,  if  not  all,  of  the 
treasury  stock  remaining  to  be  disposed  of."  A  third 
ground  relied  on  by  the  plaintiff  is  an  alleged  fraudulent 
suppression  of  fact  which,  though  not  set  forth  in  the  bill, 
is  relied  on  from  the  evidence.  Section  5  of  the  prospectus 
states  that  up  to  that  time  the  earnings  had  been  applied 
to  the  improvement  of  the  company's  property,  and  it  then 
proceeds  thus :  "  Henceforth,  however,  it  is  the  intention  to 
declare  regular  half-yearly  dividends  as  the  net  earnings  of 
the  business  will  warrant.  It  view  of  past  results,  and  the 
very  favourable  prospects  for  increased  earnings,  share- 
holders can  with  confidence  look  forward  to  receiving  satis- 
factory returns  on  their  investment,  in  the  shape  of  divi- 
dends/' The  company  in  fact  at  this  time  owed  the  Bank 
of  New  Brunswick  some  $120,000,  and  the  suppression  com- 
plained of  is  that  without  the  statement  of  this  liability,  the 
statement  as  to  prospects  for  future  dividends  is  altogether 
misleading  and  deceptive. 

The  case  is  divided  into  two  distinct  parts;  the  relief  as 
claimed  against  the  company  alone,  that  is  the  rescission; 
and  the  relief  as  claimed  against  the  company  and  the  direc- 
tors jointly,  that  is  the  repayment  of  the  $3,000.  There  is 
in  reality  very  little  in  common  between  the  two.     They 
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differ  as  to  the  nature  of  the  liability  itself;  they  differ 
as  to  the  principle  upon  which  that  liability  is  to  be 
determined;  and  they  also  differ  as  to  the  evidence  by  which 
the  liability  must  be  established.  The  liability  of  directors 
differs  as  between  themselves  and  the  company;  as  between 
themselves  and  outsiders;  and  as  between  themselves  and 
the  creditors  of  the  company.  And  it  is  not  to  be  won- 
dered at  that  in  their  various  complications  the  numerous 
cases  which  arise  should  now  and  again  lead  to  some  confu- 
sion. 

The  plaintiff's  right  to  relief  against  the  company  itself 
— speaking  without  reference  to  that  right  having  been  lost 
by  delay  or  acquiescence — lies  I  think  within  comparatively 
narrow  limits.  The  company  in  no  way  authorized  the  pre- 
paration or  the  use  of  the  prospectus,  and  for  the  purpose 
of  this  part  of  the  case  at  all  events  I  may  assume  that  no 
directors  ever  saw  it  or  knew  anything  about  it  until  after 
the  plaintiff's  purchase  had  been  entirely  completed.  The 
company,  however,  did  employ  Sharpe  as  their  agent  to  sell 
their  shares  for  them,  and  in  the  discharge  of  that  employ- 
ment he  adopted  what  is  a  usual  course  in  such  cases,  that 
is,  he  made  a  written  statement — call  it  a  prospectus  or 
whatever  you  like — prepared  with  a  view  of  its  being  sub- 
mitted to  investors  in  order  to  induce  them  to  purchase.  In 
that  respect  he  was  acting  within  the  scope  and  course  of 
his  employment.  And  if  in  doing  so  he  made  misrepresen- 
tations to  the  plaintiff  as  to  material  facts  by  which  he  was 
misled  and  induced  into  making  the  purchase,  this  Court 
will  not  allow  the  company  to  retain  the  benefit  of  a  con- 
tract so  brought  about,  but  will  rescind  it  at  the  plaintiff's 
instance.  The  company  did  not  authorize  the  prospectus; 
it  did  not  make  it,  and  its  officers  knew  nothing  about  it, 
but  its  agent  when  acting  within  the  -scope  of  his  employ- 
ment made  the  misrepresentation,  and  the  company  took  and 
still  has  the  benefit  of  the  contract:  See  Houldsworth  v. 
City  of  Glasgow  Bank,  5  App.  Cas.  317,  and  cases  there 
mentioned.  If  therefore  the  plaintiff  was  induced  to  purchase, 
and  did  in  fact  purchase  by  reason  of  these  representations, 
and  they  were  material  and  untrue,  I  think  it  follows  that 
the  contract  must  be  rescinded.  Now  the  plaintiff  swears, 
and  there  is  nothing  to  lead  one  to  suppose  he  is  not  stating 
the  truth,  that  he  was  induced  to  purchase,  and  did  in  fact 
purchase  by  reason  of  these  representations.  That  they 
were  untrue  is  admitted,  and  that  they  were  material  can- 
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not  I  think  be  disputed.  The  directors  only  held  280  shares 
out  of  453,  and  as  to  an  agreement  or  understanding  that 
they  would  increase  their  holdings  by  taking  the  balance  of 
the  treasury  stock,  there  was  no  such  agreement,  whether  the 
ambiguous  language  of  the  prospectus  means  the  balance  of 
the  $20,000,  as  the  defendants  contend,  or  the  balance  of  the 
whole  increased  stock,  as  the  plaintiff  swears  he  understood 
it:  Smith  v.  Chadwick,  9  App.  Cas.  187. 

As  to  the  suppression  of  fact  relied  on  as  a  third  ground, 
I  do  not  myself  attach  any  importance  to  it.  In  the  first 
place,  it  is  not  put  forward  in  the  bill  as  a  ground  of  relief. 
In  his  bill  the  plaintiff  relies  on  untrue  statements,  not  state- 
ments rendered  misleading  by  the  suppression  of  facts.  But 
apart  from  this  I  think  the  contention  is  not  well  founded.  In 
the  first  place,  there  is  nothing  said  in  the  prospectus  at  all 
about  the  company's  debts  or  its  assets.  Such  statements  are 
I  think  not  usual  in  a  prospectus.  If  the  plaintiff  desired  to 
form  an  opinion  of  his  own  in  reference  to  the  future  of  the 
company,  and  some  information  as  to  the  amount  of  the 
company's  indebtedness  was  necessary  for  that  purpose,  he 
was  at  liberty  to  inquire  and  ascertain.  What  is  the  state- 
ment? After  speaking  of  the  directors  in  the  past  not  hav- 
ing paid  dividends,  but  having  devoted  the  net  surplus  pro- 
fits of  their  business  towards  improving  their  property,  the 
prospectus  says :  "  Henceforth,  however,  it  is  the  intention 
to  declare  regular  half-yearly  dividends  as  the  net  earnings 
of  the  business  will  warrant."  This  is  nothing  more  than 
saying  that  the  directors'  present  intention  was  that  in  the 
future  when  they  thought  the  net  earnings  of  the  business 
warranted  them  in  declaring  a  dividend,  they  intended  adopt- 
ing that  course  instead  of  doing  as  they  had  done  in  the. 
past,  and  they  express  the  opinion  that  shareholders  can  con- 
fidently look  forward  to  a  good  return  for  their  money.  What 
is  wrong  about  that?  It  is  a  mere  indication  of  the  policy 
of  the  directors  as  to  the  future  disposal  of  the  net  surplus 
profits  of  the  company.  How  is  that  statement  rendered 
misleading  by  reason  of  an  omission  to  state  that  the  com- 
pany owed  the  Bank  of  New  Brunswick  $120,000?  It  might 
have  altered  the  plaintiff's  views  as  to  the  value  of  the  in- 
vestment and  deterred  him  from  purchasing  the  shares,  but 
that  does  not  make  the  statement  misleading.  It  may  in- 
dicate a  difference  between  the  opinion  of  the  plaintiff  and 
that  of  the  directors  as  to  what  would  be  a  prudent  course 
to  pursue  in  case  the  profits  were  earned,  but  that  is  to  my 
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mind  altogether  irrelevant.  In  Aaron  Reefs  v.  Tusis,  [  1896J 
A.  C.  at  p.  287,  Lord  Watson  says :  *'  The  duty  of  disclos- 
ure is  not  the  same  in  the  case  of  a  prospectus  as  in  the 
case  of  a  proposal  for  marine  insurance.  In  an  honest  pro- 
spectus many  facts  and  circumstances  may  be  lawlully 
omitted,  although  some  subscribers  might  be  of  opinion  that 
these  would  have  been  of  materiality  as  influencing  the  exer- 
cise of  their  judgment/'  That  seems  to  meet  the  plaintiff's 
contention  unless  it  can  be  laid  down  as  a  matter  of  law 
that  no  company  ought  to  declare  a  dividend  unless  it  is  out 
of  debt.  The  plaintiff  may  be  timid  as  to  the  nature  of  his 
investments,  and  he  may  refuse  to  risk  his  money  in  a  com- 
pany which  countenances  a  declaration  of  dividends  out  of 
surplus  profits,  while  the  company  is  indebted.  If  so  I  think 
he  should,  in  the  absence  of  any  express  statement  that  the 
company  was  free  of  debt,  inquire  and  obtain  the  informa- 
tion. If  he  chooses  not  to  adopt  that  course,  I  do  not  think 
he  can  then  throw  back  upon  the  company  shares  which  he 
has  held  and  upon  which  he  has  received  no  dividends,  on 
the  ground  that  he  was  not  told  that  the  company  had  an 
indebtedness  so  large  that  if  he  had  known  it  he  would  not 
have  purchased.  It  is  perhaps  not  necessary  to  allude  to 
the  expression  of  confidence  with  which  shareholders  might 
look  forward  to  dividends  in  the  future,  and  which  perhaps, 
as  we  find  it  in  a  "  private  prospectus  "  signed  by  Sharpe, 
may  fairly  be  considered  his  opinion  rather  than  that  of  any 
one  else,  but  there  was  in  my  opinion  a  reasonable  ground 
for  entertaining  such  an  expectation.  I  do  not  know  that 
the  directors'  intentions  as  to  the  future  was  a  matter  ever 
discussed  by  them,  but  the  financial  standing  of  the  com- 
pany at  that  time  justified  the  language  of  the  prospectus. 
According  to  the  company's  balance  sheet,  made  up  in  April, 
1903,  its  total  liability  to  the  public  was  $136,515.31,  and 
its  assets  amounted  to  $225.1-82.16,  leaving  a  surplus  of 
$88,966.85.  The  value  of  the  unissued  stock  is  not  included 
in  this.  So  if  you  deduct  from  this  the  amount  due  share- 
holders—$45,300  —  there  is  a  clear  surplus  of  $43,666.85. 
The  business  each  year  shewed  a  profit;  $9,613.66  in  1902, 
and  $14,691.65  in  1903.  In  addition  to  this,  the  works 
wen*  being  extended  and  an  increased  business  was  antici- 
pated  from  that. 

TTpon  the  other  grounds,  I  think  the  plaintiff  had  a  right 
as  against  the  company  to  have  the  contract  rescinded  and 
the  money  repaid  with  interest.     Newbiggin  v.  Adams,  34 
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Ch.  D.  582,  may  be  referred  to  as  shewing  the  nature  and 
extent  of  the  relief  given  in  an  action  like  this  for  the  rescis- 
sion of  a  contract  procured  by  misrepresentation.  It  is 
restitution  and  involves  the  restoration  so  far  as  possible  of 
both  parties  to  the  position  they  respectively  occupied  be* 
fore  the  contract  was  made,  so  far  as  the  positions  have 
been  changed  by  the  contract  itself.  As  Cotton,  L.J.,  says 
in  that  case :  "  This  is  an  altogether  different  thing  from 
damages  recoverable  by  reason  of  deceit;  it  is  working  out 
the  proper  result  of  setting  aside  a  contract  in  consequence 
of  misrepresentation/'  I  call  attention  to  this  because  at 
the  hearing  there  seemed  some  confusion  or  uncertainty  as 
to  the  precise  ground  upon  which  the  plaintiff  rested  his 
claim  against  the  directors  as  distinct  from  his  claim  against 
the  company.  It  was  described  as  a  claim  for  damages  at 
one  time  and  by  some  more  general  term  at  another.  It  is 
clear  that  the  bill  does  not  claim  damages,  and  it  is  equally 
clear  that  the  purchase  money  is  not  recoverable  from  the 
company  as  damages  in  a  suit  for  rescission,  but  merely  by 
way  of  a  restitution  to  the  plaintiff  of  what  was  obtained 
from  him  by  the  company  through  the  misrepresentation  of 
its  agent,  and  which  for  that  reason  it  is  inequitable  for  the 
company  to  retain,  the  plaintiff  electing  to  avoid  the  con- 
tract and  restore  to  the  company  all  benefit  derived  by  him 
under  it.  There  is  certainly  no  question  of  damages  in- 
volved in  this  case  as  against  the  company.'  The  bill  i6  not 
so  framed,  even  if  it  were  possible  to  join  in  the  one  suit  a 
claim  to  rescind  as  against  a  company,  and  a  claim  against 
directors  for  damages  for  deceit,  and  the  evidence  has  not 
been  adduced  with  anv  such  view. 

Coming  now  to  the  case  of  the  two  directors :  Upon  what 
ground  can  this  suit  be  maintained  against  them  for  the 
recovery  of  this  $3,000?  As  I  have  pointed  out,  the  com- 
pany makes  restitution  of  it  as  an  incident  to  the  rescission 
of  the  contract.  But  the  directors  had  no  contract  to 
rescind  —  they  had  no  restitution  to  make,  for  they  derived 
no  benefit  from  the  contract,  and  had  nothing  to  restore  to 
the  plaintiff,  and  he  had  nothing  to  restore  to  them.  The 
company  was  liable  by  reason  of  a  misrepresentation  made 
by  its  agent  in  doing  the  company's  business,  as  a  result  of 
which  the  company  received  the  money  as  a  direct  benefit. 
But  the  directors  had  neither  business  nor  benefit  nor  agent. 
Numerous  cases  were  cited  to  shew  that  in  suits  like  the 
present  directors  have  been  held  liable.     No  doubt  that  is 
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so,  but  I  think  all  these  cases  proceed  upon  the  principle 
that  the  directors  have  been  guilty  of  fraud  and  dishonesty 
in  themselves,  making  representations  which  induced  the 
contract.  Whether  the  remedy  was  sought  in  this  Court 
by  a  bill  asking  for  indemnity,  or  in  the  common  law  courts 
by  way  of  an  action  for  deceit,  the  principles  upon  which  the 
liability  was  established  and  governed  were  the  same. 

[Reference  to  Peek  v.  Gurney,  L.  R.  6  H.  L.  337;  Derty 
v.  Peek,  14  App.  Cas.  337;  Arkwright  v.  Newbold,  17  Ch.  D. 
320;  Smith  v.  Chadwick,  9  App.  Cas.  193,  per  Lord  Black- 
burn.] 

The  next  question  in  the  inquiry  is,  what  is  the  nature 
of  the  misrepresentation  necessary  to  be  established  in  an 
action  of  deceit  ?  A  reference  to  the  cases  I  have  just  cited 
will  shew  that  there  is  a  marked  difference  in  this  respect 
between  an  action  for  deceit  and  a  suit  to  rescind  a  contract 
for  misrepresentation.  I  need  only  refer  to  Derry  v.  Peek, 
14  App.  Cas.  337,  as  containing  the  latest  and  final  author- 
ity on  this  point,  and  it  is  there  determined  that  to  support 
an  action  of  deceit  the  plaintiff  must  prove  actual  fraud. 
The  false  representation  must  be  made  knowingly  or  with- 
out belief  in  its  truth,  or  recklessly  without  caring  whether 
it  is  true  or  false.  A  false  statement  made  through  care- 
lessness and  without  any  reasonable  ground  for  believing  it 
to  be  true,  may  be  evidence  of  fraud,  but  does  not  necessarily 
amount  to  fraud.  Such  a  statement  is  not  fraudulent,  and 
does  not  render  the  person  making  it  liable  to  an  action  of 
deceit,  if  it  was  made  in  the  honest  belief  that  it  was  true. 
To  render  the  director  liable,  however,  he  must  have  him- 
self made  these  false  statements,  or  they  must  have  been 
made  in  some  way  to  render  him  liable  for  them.  In  the 
present  case  the  defendants  Manchester  and  Elkin  certainly 
did  not  prepare  this  prospectus;  they  certainly  did  not  direct 
or  authorize  its  preparation;  and  they  knew  nothing  about  it 
until  after  or  about  the  time  the  plaintiff  purchased;  and 
they  certainly  did  not  adopt  it  in  any  way.  It  does  not  on 
its  face  profess  to  be  more  than  a  private  prospectus  of 
Sharpens,  which  was  binding  on  the  company  in  the  way 
I  have  mentioned,  but  was  in  no  way  binding  on  the 
two  directors.  He  was  not  in  my  view  their  agent  in  any 
way.  On  this  point  I  refer  to  Wies  v.  Barrett,  3  Ex.  D.  32, 
and  on  appeal  at  page  238  of  the  same  volume.  The  facts 
in  that  case  and  this  are  similar  in  many  respects.  In  the 
present  case  the  prospectus  purports  to  be  the  private  pro- 
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speetus  of  Sharpe,  thereby  carrying  the  inference  that  the 
statements  in  it  were  his,  and  the  directors  had  nothing  to 
do  with  the  sale  of  these  shares,  beyond  proposing  and  vot- 
ing for  their  sale  when  convened  in  a  meeting  of  the  board 
and  exercising  the  powers  and  functions  of  the  corporation 
itself.  This  case  was  followed  by  Fry,  J.,  in  Cargill  v. 
Bover,  10  Ch.  D.  502. 

Among  the  other  grounds  upon  which  the  plaintiff's 
counsel  rested  the  liability  of  the  directors  is  that  of  negli- 
gence, though  it  is  not  very  clear  how  they  apply  the  doc- 
trine to  this  case.  Mr.  Elkin  gave  evidence  at  the  hearing, 
and  1  assume  that  it  is  on  that  evidence  that  the  so-called 
negligence  is  based.  It  seems  that  some  time  in  June,  1903, 
but  whether  before  the  plaintiff  had  bought  or  afterwards 
the  evidence  does  not  shew,  Sharpe  brought  that  prospectus 
to  Elkin.  1  will  assume,  and  that  is  putting  the  case  most 
strongly  in  the  plaintiff's  favour,  that  this  interview  took 
place  before  the  plaintiff  actually  purchased  the  shares,  and 
that  Sharpe  during  the  conversation  mentioned  the  plain- 
tiff's name  as  that  of  a  probable  purchaser.  Elkin  at  first 
refused  to  look  at  the  prospectus,  lie  told  Sharpe  that  he 
had  no  authority  whatever  to  get  up  any  such  paper,  either 
from  him  or  the  company,  and  that  he  objected  to  pros- 
pectuses generally.  He  finally  consented  to  take  the  pro- 
spectus and  look  over  it.  This  he  did  and  when  Sharpe 
returned  the  next  day  Elkin  pointed  out  to  him  the  inaccu- 
racies in  it  of  which  the  plaintiff  now  complains,  that  is 
the  statement  as  to  the  directors'  holdings  and  their  agree- 
ment to  increase  them.  He  also  pointed  out  to  him  the  want 
of  clearness  in  the  statement  as  to  the  balance  of  the  shares 
which  the  directors  were  said  to  be  willing  to  take,  and 
objected  altogether  to  the  use  of  the  prospectus  in  that  form. 
Sharpe  in  reply  put  forward  that  the  prospectus  was  his  own 
and  not  that  of  the  company  or  any  one  else,  and  that  it  so 
appeared  on  its  face,  and  that  the  statements  to  which* 
Elkin  objected,  though  strictly  inaccurate,  were  not  materi- 
ally so,  and  that  he  would  explain  to  purchasers  the  exact 
truth  in  reference  to  them,  and  Sharpe  did  then  in  the  copy 
of  the  prospectus  which  he  submitted  to  Elkin,  and  which 
is  in  evidence,  make  at  least  one  correction  in  it  in  his  own 
writing.  Elkin  was  asked  as  follows :  "  Q.  What  did  you  tell 
him  as  to  using  it?  (i.e.,  the  prospectus).  A.  I  said,  (as  far 
as  I  am  concerned,  I  would  rather  you  wouldn't  use  the  thing 
at  all,  that  would  be  the  best  way.'     And  as  he  left  me  he 
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• 

said  he  didn't  know  as  he  would  use  it  all,  the  most  I  will  sell 
or  have  sold  will  be  to  my  customers  that  I  have  sold  stocks 
to  before.  He  says  they  will  take  my  word  lor  it."  I  do 
not  see  how  it  can  be  argued  that  El  kin  in  this  conversation 
shewed  any  intention  of  in  any  way  adopting  or  approving 
of  the  prospectus.  His  language  was  altogether  by  way  of 
disapproval.  Now  in  what  way  was  Elkin  guilty  of,  or 
chargeable  with,  negligence?  Whatever  may  have  been  his 
duty  to  the  company,  he  certainly  occupied  no  fiduciary  rela- 
tion to  the  plaintiff.  He  owed  him  no  duty  and  was  not 
bound  to  him  by  any  obligation.  1  do  not  think  there  is  any- 
thing in  this  contention. 

The  case  of  Mr.  Manchester  is  a  still  weaker  one  for  the 
plaintiff.  Perkins  says  that  he  gave  Mr.  Manchester  a  copy 
of  the  prospectus  at  the  Bank  of  New  Brunswick,  but 
whether  he  read  it  or  ever  opened  it  he  cannot  say.  Mr. 
Manchester  says  he  never  saw  it  until  he  saw  it  when  Elkin 
shewed  it  to  him.  He  also  made  objection  to  it,  but  Elkin 
said:  "It  is  a  private  thing  got  up  by  Mr.  Sharpe  and  we 
had  nothing  to  do  with  it."  I  think  the  plaintiff's  bill  so  far 
as  it  seeks  any  relief  against  the  defendants  Manchester  and 
Elkin  must  be  dismissed. 

All  of  these  defendants  set  up  as  an  answer  to  this  suit 
that  as  to  the  rescission  of  the  contract  the  plaintiff  by  his 
delay  in  bringing  this  suit  for  that  purpjse,  and  by  othen 
acts  in  reference  to  the  shares  consistent  only  with  an  inten- 
tion to  hold  them,  had  lost  all  right  to  have  the  contract 
rescinded.  In  which  case  the  other  branch  of  the  suit  must 
fail  also:  Heyman  v.  European  Central  R.  W.  Co.,  L.  R.  7  Eq. 
154.  I  have  come  to  the  conclusion  that  this  defence  must 
succeed.  [Reference  to  Lindsay  Petroleum  Company  v.  Hurd, 
L.  R.  5  P.  C.  221 ;  and  Erlanger  v.  New  Sombrero  Phosphate 
Company,  3  App.  Cas.  1218.] 

As  an  application  rather  than  as  an  exception  to  the  rule, 
it  is  said  that  in  dealing  with  contracts  in  reference  to  shares 
in  trading  companies,  there  are  special  reasons  for  requiring 
promptness  in  those  who  seek  the  rescission  of  them  on  the 
ground  of  misrepresentation  which  do  not  exist  in  the  case 
of  other  contracts.  In  In  re  Scottish  Petroleum  Company, 
23  Ch.  D.  at  page  425,  during  the  argument,  Fry,  L.J.,  asked 
counsel  this  question:  "Why  does  rescission  of  a  contract 
to  take  shares  stand  on  a  different  footing  from  res- 
cission of  anv  other  contract?"  The  answer  was:  "On  the 
ground  of  the  policy  of  the  legislature  as  to  companies.     A 
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shareholder's  name  goes  out  to  the  world  and  creditors  trust 
the  company  on  the  faith  of  his  being  a  shareholder,  and 
other  people  are  induced  to  take  shares  because  he  has  done 
so,  and  therefore  an  attempt  to  repudiate  after  the  winding 
up  to  the  prejudice  of  their  rights  comes  too  late."     In  giv- 
ing judgment,  Fry,  L.J.  (p.  438)  says:     "Whether  it  (the 
letter  of  repudiation)  was  sent  in  time  we  need  not  deter- 
mine, for  this  is  not  the  case  of  an  ordinary  contract,  but  of 
a  contract  to  take  shares,  which  stands  on  a  different  footing. 
As  regards  such  contracts  the  legislature  has  interposed,  and 
has  provided  that  they  shall  be  made  known  in  a  particular 
way  to  shareholders  and  creditors;  notice  of  them  is  given 
to  the  world.     Now  the  general  principle  is  that  no  contract 
can  be  rescinded  so  as  to  affect  rights  acquired  bona  fide  by 
third  parties  under  it.    It  is  true  that  the  creditors  and  the 
other  shareholders  have  not  acquired  direct  interests  under 
the  contract,  but  they   have    acquired   an    indirect   interest. 
The  shareholders  have  got  a  co-contributory,  the  creditors 
have  got  another  person  liable  to  contribute  to  the  assets  of 
the  concern.    So  that  although  in  the  case  of  ordinary  void- 
able contracts  simple  repudiation  is  enough,  there  must  in 
the  case  of  a  voidable  contract  to  take  shares  be  repudiation 
and  something  more  before  the  winding-up  commences."  The 
learned  Judge  was  there  in  part  discussing  the  effect  of  an 
attempt  to  rescind  after  the  rights  of  creditors  had  inter- 
vened under  a  winding-up.    To  that  extent  his  language  has 
no  bearing  on  the  present  case  where  the  company  is  not  in 
liquidation,  and  where  the  shares  are  all  paid  up  with  no  lia- 
bility to  contribute  further.     [Keference  to  Smith's  Case, 
L.  R.  2  Ch.  at  p.  612;    Directors    of    Central    Railway    of 
Venezuela  v.  Kisch,  L.  R.  2  H.  L.  at  p.  125;  Laurence's 
Case,  2  Ch.  D.  at  p.    417;    In   re    Scottish    Petroleum  Co., 
23  Ch.  D  at  p.  429.] 

These  extracts  have  special  reference  to  cases  where  the 
companies  have  gone  into  liquidation,  and  the  contest  is  one 
between  shareholders  and  creditors.  In  such  cases  the 
courts  seem  to  have  laid  down  an  arbitrary  rule.  The  prin- 
ciple by  which  promptness  is  required  as  a  condition  df 
obtaining  relief  is  by  no  means  confined  to  such  cases.  In 
the  last  cited  case  the  information  upon  which  the  party 
based  his  right  to  repudiate,  and  which  the  Court  held  to  be 
a  sufficient  ground  for  the  purpose  was  communicated  to 
him  on  the  12th  November,  1880,  and  on  the  27th  of  the 
same  month  he  wrote  withdrawing  his  application  for  shares 
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requesting  a  return  of  his  deposit.  Baggallay,  L.J.,  says: 
**  The  delay  of  a  fortnight  in  repudiating  the  shares  makes 
it  to  my  mind  doubtful  whether  the  repudiation  in  the  case 
of  a  going  concern  would  have  been  in  time." 

In  Laurence's  Case,  2  Ch.  D.  412,  a  delay  from  the  10th 
May  to  the  27th  September  was  held  fatal.  In  Kincaird's 
Case,  a  delay  from  Ue  25th  of  April  to  the  18th  of  July  was 
also  held  fatal.  It  is  unnecessary  to  multiply  in>tances,  be- 
cause in  none  of  them  has  the  party  been  allowed  to  escape 
his  contract  after  a  delay  less  by  many  months  than  that 
with  which  the  plaintiff  has  to  contend  in  this  case.  This 
suit  was  commenced  on  the  22nd  December,  1904.  The 
purchase  of  the  shares  was  made  and  completed  on  the  24th 
June,  1903,  just  eighteen  months  belore.  The  time,  how- 
ever, would  only  begin  to  run  from  the  time  the  plaintiff 
received  the  information  by  which  he  learned  that  he  had 
been  deceived.  When  he  received  knowledge  of  the  fraud 
upon  which  he  relied  as  a  ground  for  repudiating  his  con- 
tract, he  was  in  a  position  to  make  his  election  and  bound 
as  1  think  in  a  case  like  this  to  act  with  promptitude  if  he 
desired  to  get  rid  of  his  contract.  There  does  not  seem  to 
have  been  anything  here  to  put  the  plaintiff  on  inquiry,  and 
he  states,  and  I  accept  his  statement  as  correct,  that  it  was 
not  until  the  2Gth  January,  1904,  when  he  attended  a  meet- 
ing of  shareholders,  that  he  became  conversant  with  the 
facts  which  he  now  relies  on  as  a  ground  for  his  right  to  uuc- 
ceed  in  this  suit.  He  states  that  at  that  meeting  he  learned 
about  the  indebtedness  to  the  Bank  of  Xew  Brunswick,  and 
that  the  directors  had  not  taken  any  more  stock,  and 
that  only  $5,000  of  the  $20,000  required  had  been  taken  up. 
He  was  asked:  "  What  did  you  then  conclude  from  all  that; 
what  did  you  do?"  He  said:  u  1  concluded  1  would  with- 
draw my  share  and  some  time  after  I  called  into  a  meeting 
they  had,  I  think  in  February,  and  demanded  my  money." 
That  meeting  was  held  on  the  16th  Febraar"  He  attended 
another  meeting  on  the  8th  March.  Ho  says  he  went  to 
these  meetings  to  get  his  money  back.  He  says  that  at  the 
March  meeting,  at  which  only  the  defendants  Manchester 
and  Elkin  were  present,  he  said:  "Gentlemen,  I  did  not 
come  here  to  attend  a  meeting.  I  came  here  to  demand 
my  money;  the  conditions  I  bought  my  stock  on  have  not 
been  carried  out  and  I  want  my  money."  He  also  says  that 
at  that  time  he  tendered  bark  the  certificate  of  shares  On 
the  5th  February,  1904,  the  plaintiff  sent  the  company  a 
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formal  letter  addressed  to  Mr.  Manchester  as  president,  in 
which  he  says :    "As  the  company  did  not  succeed  in  dispos- 
ing of  only  a  portion  of  the  twenty  thousand  dollars  stock 
offered  for  sale,  and  the  plan  and  condition  upon  which  1 
bought  my  interest  in  the  company  are  considerably  altered, 
I  would  be  pleased  to  have  my  money  returned  to  me,  and  if 
I  understood  at  the  meeting  held  on  26th  January  that  I 
gave  my  consent  to  have  my  interest  mortgaged,  I  withdraw 
my  assent  under  these  circumstances/'     The  precise  object 
or  effect  of  this  letter  is  perhaps  not  clear.     The  defend- 
ants rely  upon  it  as  a  dealing  with  the  shares  with  know- 
ledge of  all  the  facts.     For  the  present,  1  am  dealing  with 
it  as  indicating  a  desire  to  get  back  his  money,  as  a  result 
of  a  previously  formed  intention  to  repudiate.     The  plain- 
tiff's counsel  contended  that  he  repudiated   the  shares  in 
February.     Whether  he  did  or  not  is  perhaps  not  necessary 
to  determine,  for  he  wavs  then,  as  I  have  said,  possessed  of 
the   information   which   rendered   it   necessary   for   him   to 
define  his  course.     It  is  clear  that  the  company  had  no  in- 
tention of  assenting  to  his  demand.     If  nothing  else,  this 
letter  of    13th    April,    1904,    shews    that.     From  the  26th 
January,  1904,  to  the  22nd  of  the  following  December  is  a 
period  of  eleven  months.     From    13th   April   to  the  same 
date  is  a  period  of  eight  months.     Either  period  is  so  much 
longer  than  any  which  Courts  have  recognized  as  satisfying 
the  condition  of  prompt  action,  that  it  makes  no  difference 
which   is  selected.     Merc  repudiation  is  not  enough  where 
the  company  refuses  to  assent  to  it.     It  must  be  followed  by 
proceedings  to  give  effect  to  the  intention,  and  have  the 
contract  avoided  and  the  register  corrected.     There  is  one 
consideration  in  this  case  which  should  have  induced  the 
plaintiff  to  act  promptly.    His  name  had  already  appeared 
on  the  list  of  shareholders  for  over  six  months  as  one  having 
a  respectable  sum  invested  in  the  business,  and  during  that 
period  such   influence  as  his  name  would  carry  had   been 
operative    upon    those  dealing    with  the  company.     If    he 
intended  to  repudiate  his  position  as  a  shareholder  he  should 
so  soon  as  he  ascertained  the  facts  upon  which  he  relies 
have  been  active  to  set  matters  right.     I  think  there  has 
been  such  delay  in  commencing  this  suit  that  the  plaintiff, 
in  the  absence  of  all  explanations  or  special  circumstances 
to  warrant  it,  has  lost  his  right  to  rescind  the  contract.     In 
that  case,  as  no  action  would  lie  against  the  company  for  the 
recovery   of   the   purchase   money,  this   suit   would   not   as 
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framed  lie  against  the  directors  either:  Kent  v.  Freehold 
Land  Co.,  L.  K.  3  Ch.  493;  Heyman  v.  European  Central 
H.  W.  Co.,  L.  li.  7  Eq.  154. 

But  one  other  point  remains  for  decision.  Eben  Per- 
kins, who  was  for  some  years  the  manager  of  the  company, 
was  examined  in  Illinois  under  a  commission.  After  he  had 
been  sworn,  but  before  he  gave  any  evidence,  his  competency 
as  a  witness  was  challenged  on  the  ground  of  his  religious 
faith.  Bell  v.  Bell,  34  N.  B.  B.  615,  was  cited  as  shewing 
that  his  evidence  should  be  rejected.  In  order  to  guard 
against  all  possibility  of  .Mr.  Perkins'  views  on  this  subject 
being  misrepresented,  I  will  make  an  extract  from  his  evi- 
dence :  "  Q.  Mr.  Perkins,  this  oath  that  you  have  just 
taken  by  which  you  have  sworn  by  God  to  tell  the  truth,  1 
am  instructed  to  ask  you  do  you  believe  in  God?  A.  Well, 
you  will  have  to  define  what  you  mean.  Q.  I  just  asked  you 
that,  do  you  believe  in  God?  You  know  what  is  ordinarily 
accepted  in  this  country.  A.  I  believe  in  a  Supreme  Power. 
Q.  Do  you  believe  in  God?  A.  Well  that  question  can't  be 
answered  without  a  definition  of  what  you  mean  by  God? 
Q.  Well,  do  you  believe  in  God  as  taught  in  the  Bible  ?  A. 
As  taught  in  the  Old  Testament?  Q.  As  taught  in  the 
Bible?  A.  Oh,  well,  it  is  taught  in  the  Old  Testament  in 
one  way — a  revengeful  God,  and  in  the  New  Testament  in 
another  way,  which  one  do  you  mean?  Q.  Well,  which  one 
do  you  believe  in?  A.  I  believe  in  the  one  that  is  defined 
by  Christ's  teaching.  Q.  Do  you  believe  that  you  are  under 
more  obligation  to  tell  the  truth  by  reason  of  the  oath  that 
you  have  taken  than  you  would  have  been  if  you  had  not 
taken  that  oath?  A.  No,  sir;  I  do  not.  Q.  Do  you  believe 
in  Hell  ?  A.  Well  vou  define  Hell  for  me  so  that  I  will  know 
what  you  mean.  Q.  No  farther  than  what  I  have  stated. 
A.  Well,  I  refuse  to  answer  ecclesiastical  questions.  Q.  You 
believe  in  a  future  state  of  rewards  and  punishments?  A. 
Certainly.  Q.  You  do?  A.  Yes.  Q.  Do  you  believe  if  per- 
sons swear  falsely  they  will  be  punished  in  the  hereafter? 
A.  No.  Q.  Do  you  believe  in  Heaven?  A.  Yes."  Mr.  Per- 
kins does  not  seem  to  have  answered  the  inquiry  as  to  his 
belief  in  the  existence  of  Hell,  but  as  he  later  on  in  his 
examination  expressed  a  very  positive  opinion  that  the 
gentleman  whom  he  considered  responsible  for  this  catechis- 
ing would  certainly  go  there,  I  feel  at  liberty  to  assume  that 
he  believes  in  its  existence.     We  have  then  Mr.   Perkins 
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stating  his  belief  as  follows  i  "  I  believe  in  a  Supreme 
Power — a  God  as  defined  by  Christ's  teaching  in  the  New 
Testament.  I  believe  in  Heaven  and  Hell,  and  in  a  future 
state  of  rewards  and  punishments.  I  do  not  believe  that  I 
am  under  any  greater  obligation  to  tell  the  truth  by  reason 
of  taking  the  oath,  and  I  do  not  believe  that  a  person  who 
swears  falsely  will  be  punished  in  the  hereafter."  It  would 
be  a  mistake  I  think  in  this  age,  with  its  almost  endless 
variety  of  religious  thought  and  beliefs,  to  refine  too  much 
in  determining  as  to  the  competency  of  a  witness.  The 
taking  of  an  oath  implies  a  belief  in  a  God,  to  whom  an 
appeal  is  made.  The  two  important  points  I  think  are  a 
belief  in  a  God  and  a  belief  in  a  future  state  of  rewards  and 
punishments.  Mr.  Perkins  believes  in  both.  The  witness 
in  Bell  v.  Bell  did  not  believe  in  either.  I  think  Mr.  Per- 
kins was  a  competent  witness. 

The  bill  must  be  dismissed  with  costs. 


NEW  BBTTNSWICK 

Barker,  J.  May  21st,  1907. 

WINSLOW  v.  THE  WM.  RICHARDS  COMPANY, 

LIMITED. 

Chose  in  Action  —  Sals  of  Land  —  Assignment  of  Share  of 
Expected  Profits  —  Alteration  of  Terms  by  Assignor 
and  Vendor  without  Notice  of  Assignment 

A.  0.  Earle,  K.C.,  for  plaintiff. 

L.  A.  Currey,  K.C.,  and  R.  W.  McLellan,  for  defendants. 

Barker,  J.: — The  facts  upon  which  a  decision  of  this 
case  must  rest  seem  to  me  to  lie  altogether  outside  of  the 
mass  of  correspondence  which  was  put  in  evidence.  If  it 
was  a  matter  of  importance  to  shew  that  the  plaintiff  did 
a  lot  of  work  and  spent  a  lot  of  time  in  connection  with  the 
matter  out  of  which  this  dispute  arises,  I  think  the  evidence 
shows  that  he  did.  To  my  mind,  however,  that  is  an  alto- 
gether irrelevant  inquiry.  The  case  rests  largely  upon 
documentary  evidence  about  which  there  can  be  no  dispute, 
and  as  to  the  other  material  facts  there  is  little  or  no  differ- 
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ence  between  the  witnesses.  In  1903  the  defendants  the 
Richards  Company  owned  and  operated  a  large  milling  and 
lumbering  business  on  the  Restigouche  River,  which  was 
managed  by  David  Richard,  a  member  of  the  company  who 
resided  and  had  his  office  at  Campbellton.  The  company 
also  owned  and  operated  a  large  milling  and  lumbering 
business  on  the  Miramichi  River,  and  the  head  office  of  the 
company  was  at  Boiestown. 

The  defendant  Rundle  was  not  an  officer,  or  so  far  as  I 
know,  even  a  shareholder  in  the  company,  but  he  had  charge 
of  the  company's  office  at  Chatham.     He  had-  charge  of  the 
shipments  at  that  place  and  was  paid  a  salary  at  the  rate 
of  30%  per  standard  shipped.     He  subsequently  became  a 
shareholder  and  the  president  of  the   Miramichi   Lumber 
Company  which  was  organized  in  Maine  and  took  over  the 
Miramichi  properties  on  their  sale  by  the  Richards  Company 
in  1906.     This  suit  relates  exclusively  to  that  sale.     There 
seems  to  have  been  a  movement  on  foot  for  a  sale  of  the. 
Restigouche  properties  also,  but  that  was  abandoned  at  an 
early  period  in  the  negotiations.     In   February,    1903,    the 
company   gave    Rundle    an  option  on  these  properties,    ex- 
clusive   of    the    Boiestown    property,  for  $522,586.     This 
option  was  for  three  months,    but   it   was    extended    until 
August  12th,  1903.     By  a  memorandum  of  agreement  dated 
February  12th,  1903,  Rundle  gave  the  plaintiff,  who  claims 
to  have  had  a  half  interest  in  the  option  from  the  company/ 
an  option  on  the  same  properties  for  $650,000,  to  enable 
the  plaintiff  to  exhibit  it  to  intending  purchasers  as  his 
authority  to  sell.     The  plaintiff  seems  to  have  placed  him- 
self in   communication  with   several  persons  likely   to  be 
interested  in  such  transactions,  and  at  some  period,  the  pre- 
cise date  is  not  given,  he  assigned  the  option  to  a  Mr.  Aitken, 
who  resides  I  think  at  Halifax.     Mr.  Potter,  who  resides  at 
Pittsburg,  and  Mr.  Chapin,  who  resides  at  Toronto,  who  were 
at  the  time  associated  together  in  the  purchase  of  lumber 
properties,  were  in  St.  John  in  the  early  part  of  August, 
1903,  in  reference  to    some    of    the    New    Brunswick  rail- 
way lands,  and  while  in  the  province  they  casually  met  Mr. 
Gunter,  who  succeeded  Wm.  Richards  as  president  of  the 
Richards  Company,  and  the  result  of  this  meeting  was  that 
Potter  and  Chapin  went  to  Chatham  on  the  7th  August  to 
meet   Gunter.     Mr.    Aitken   was  there   at  the   same   time, 
though  the  meeting  of  the  three  seems  to  have  been  in  no 
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way  arranged.  A  conference  took  place  between  Gunter, 
Bundle,  Aitken,  Potter,  and  Chapin,  which  resulted  in  an 
option  being  given  to  Potter  and  Chapin.  Before  entering 
into  any  negotiations,  however,  Potter  insisted  that  the 
option  held  by  Aitken  and  which  had  then  but  a  few  days 
to  run,  should  be  released  and  that  he  and  Chapin  should 
be  expressly  released  from  all  claims  by  the  plaintiff  and 
Aitken  under  that  option.  This  was  done,  and  the  remuner- 
ation which  they  were  to  got  for  their  work  was  agreed 
upon  by  thein  at'  $5,000.  There  is  some  difference 
as  to  whether  it  was  $5,000  each  or  $2,500  each, 
but  as  no  question  arises  in  this  action  over  that 
point  it  is  not  necessary  to  discuss  it.  Mr.  Potter  hav- 
ing as  he  thought  cleared  the  way  of  all  outstanding  options 
so  that  he  could  deal  directly  with  the  company,  obtained 
an  option  on  the  properties,  including  the  Boiestown  mill, 
for  $700,000,  payable  as  follows :  $300,000  in  cash,  $200,000 
in.  two  years,  and  $200,000  in  four  years,  with  interest  at 
the  rate  of  5  per  cent,  per  year.  This  option  is  dated 
August  7th,  1903.  It  ran  till  March  1st,  1904,  and  it  was 
signed  simply  by  Gunter  as  secretary  of  the  company,  there 
being  no  other  official  there,  and  the  seal  being  at  the  office 
at  Boiestown.  It  was  also  agreed  as  part  of  the  same  trans- 
action that  in  case  the  property  was  purchased  in  accordance 
with  that  option  or  any  mutual  modification  of  the  same,  the 
Richards  Company  were  to  pay  Potter  and  Chapin  for  their 
services  $60,000  out  of  the  first  cash  payment  of  $300,000, 
thus  yielding  the  company  $540,000  net.  These  papers  be- 
ing informally  executed  so  far  as  the  company  was  concerned, 
they  were  left  with  Rundle,  and  Mr.  Winslow  was  directed 
by  Mr.  Potter  immediately  on  his  return  to  Pittsburg  to  take 
the  papers  to  Boiestown  and  have  them  regularly  executed 
under  the  corporate  seal  of  the  company.  He  did  go  to 
Boiestown,  but  the  agreement  which  was  then  executed 
differed  so  materially  from  the  original  one  that  according 
to  Mr.  Potter  it  was  useless  to  him  for  his  purpose.  There 
are  I  believe  some  minor  changes,  but  the  two  important 
ones  are,  first,  that  the  option  was  not  binding  on  the  com- 
pany until  it  should  be  ratified  by  the  Wm.*R*chards  Com- 
pany shareholders  at  a  general  meeting,  to  be  edited  for  that 
purpose,  and  second,  that  the  agreement  was  to  become 
inoperative  unless  Potter  and  Chapin  notified  the  company 
one  month  previous  to  March  1st,  1$04,  of  their  intention 
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to  complete  the  purchase,  and  accompanied  the  notice  by  a 
deposit  of  $10,000  with  the  company,  to  become  forfeited 
in  case  of  failure  on  their  part  to  complete  the  contract. 
Neither  of  these  provisions  was  in  the  original  arrangement 
as  agreed  upon  at  Chatham.  As  it  was,  the  papers  were 
only  forwarded  by  the  plaintiff  to  Potter  on  the  5th  Septem- 
ber, 1903.  Among  other  persons  whom  Potter  sought  to 
interest  in  this  purchase  was  a  Mr.  Lacy  of  Chicago,  whose 
firm  was  largely  engaged  in  the  lumber  business.  In  Octo- 
ber he  went  at  Potter's  instanoe  to  Campbeilton,  having 
ten  cruisers  with  him  to  cruise  the  land.  When  Potter 
shewed  him  the  option  he  refused  to  have  anything  to  do 
with  it  on  account  of  the  clause  requiring  the  ratification 
by  shareholders.  And  it  was  only  when  Potter  himself 
Offered  to  assume  the  total  cost  of  the  cruising  that  it  was 
proceeded  with.  He  was  induced  to  take  this  risk  by  reason 
of  conversations  he  had  had  with  individual  members  of  the 
Eichards  Company,  which  led  him  to  believe  that  a  satisfac- 
tory adjustment  of  the  agreement  might  be  made,  in  which 
case  the  cruising  would  be  so  much  work  done.  This  cruis- 
ing cost  some  $6,000.  Potter  says  that  he  did  nothing 
under  this  option  after  he  received  the  papers,  and  that  in 
fact  except  the  cruising  nothing  was  done  at  all.  It  was 
never  ratified  by  the  shareholders  and  it  expired  in  March, 
1904.  Nothing  more  was  done  until  the  following  October. 
So  far  as  the  subsequent  transactions  are  concerned,  which 
terminated  in  the  sale  which  was  completed  in  January, 
1906,  the  plaintiff  does  not  seem  to  have  had  any  connec- 
tion whatever  with  them.  The  renewal  of  the  negotiations 
in  October,  1904,  after  a  period  of  over  seven  months,  dur- 
ing which  there  was  no  outstanding  option  and  nothing 
whatever  done,  was  not  in  any  way  brought  about  by  the 
plaintiff,  nor  was  he  in  any  way  consulted  about  it.  On 
the  27th  October,  1904,  two  agreements  were  entered  into 
by  the  company  and  Potter  and  Chapin.  One  is  an  option 
on  the  timber  lands  owned  in  fee — some  165,553  acres — 
for  $625,000;  the  other  is  an  option  for  the  whole  property 
for  $600,000  net  cash.  They  were  separated  in  order  to 
facilitate  the  sale  of  the  lumber  lands  to  pulp  manufactur- 
ers. These  agreements  in  terms  abrogated  all  previous  op- 
tions in  force  between  the  parties  and  they  extended  to 
January  1st,  1905.  They  were  extended  to  J5th  May,  1905, 
and  again  to  15th  June  of  that  year.  The  anticipated  sale 
to  the  pulp  manufacturers  fell  through.     Negotiations  were 
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opened  by  Potter  and  Chapin  with  the  International  Paper 
Company,  a  large  and  wealthy  corporation  of  New  York, 
of  which  the  defendant  Hugh  J.  Chisholm  was  president. 
The  negotiations  were,  however,  principally  with  a  Mr.  Oak, 
who  was  president  of  one  of  the  subsidiary  companies  of  the 
International  Company,  and  they  resulted  in  a  sale  of  the 
properties   to  Chisholm  for  $725,000.     On   the   1st  June, 
1905,  an  agreement  was  entered  into  by  the  company  and 
Chisholm  by  which  the  one  agreed  to  sell  and  the  other  to 
purchase  the  property  in  question  for  the  sum  of  $725,000, 
to  be  paid  as  follows :  $25,000  on  the  execution  of  the  agree- 
ment; $175,000  on  1st  September,  1905;  and  the  balance 
of  $525,000  in  negotiable  coupon  bonds  of  the  denomina- 
tion of  $1,000,  to  be  made  by  a  company  to  be  organized  by 
the  party  of  the  second  part,  that  is  Chisholm,  to  own  and 
operate  the  property.     The  bonds  were  to  be  dated  1st  Sep- 
tember, 1905,  to  aggregate  $525,000,  to  bear  interest  at  5 
per  cent.,  and  to  be  secured  by  a  mortgage  to  some  satis- 
factory trust  company.     The  cash  balance  was  to  be  paid  and 
the  bonds  delivered  at  Chisholm's  office  on  1st  September, 
1905.     Provision  was  made  for  the  working  of  the  mills 
until  September,  and  Chisholm  agreed  that  he  would  on 
demand  within  sixty  days  from  the  completion  of  the  pur- 
chase buy  from  the  company  $100,000  of  these  bonds  at  par 
and  accrued  interest.     This  agreement  was  not  carried  out. 
On  the  1st  September,  as  I  gather  from  the  evidence,  neither 
party  was  ready.     The  company  had  some  difficulty  in  pro- 
ducing a  title  to  some  of  the  property,  and  Chisholm,  or  rather 
the  new  company  which  was  organized,  had  not  the  bonds 
engraved  or  ready  for  delivery,  and  so  the  purchase  was  off. 
Later  on  Mr.  Gunter,  the  president  of  the  Richards  Com- 
pany, got  the  matter  re-opened  with  Mr.  Oak,  and  the  parties 
met  in  Portland  on  2nd  October,  1904,  when  a  new  agree- 
ment was  entered  into  of  that  date  between  the  company 
and  Chisholm.     The  gross  purchase  price  was  $075,000.    In 
addition  Chisholm  was  to  pay  all  sums  of  money  expended 
by  the  company  in  building  dams  and  getting  out  lumber  for 
the  seasons  of  1905  and  1906.     The  transfer  of  property 
was  to  take  place  on  31st  December,  1905,  and  on  that  day 
$225,000,  and  the  $25,000  paid  on  execution  of  the  June 
contract,  and  other  sums  shown  to  be  due,  were  to  be  paid 
in  cash.     Subject  to  these  changes,  the  other  contract  was 
to  be  carried  out.    This  sale  was  completed  in  the  early  part 
of  January,  1906.    On  the  same  day  as  that  on  which  the  last 
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sale  was  made,  2nd  October,  1905,  the  company  entered  into 
an  agreement  with  Potter  and  Chapin  by  which  they  cove- 
nanted in  consideration  of  their  services  in  closing  the  sale 
to  pay  them  $100,000,  that  Ls  $25,000  in  cash  and  $75,000 
in  the  bonds  of  the  new  company.  This  agreement  was  also 
carried  out.  When  the  June  sale  was  concluded  the  com- 
pany agreed  to  pay  Potter  and  Chapin  $140,000,  but  when 
the  price  was  reduced  they  agreed  to  reduce  their  remuner- 
ation to  $100,000. 

When  the  plaintiff  obtained  the  Potter  option  under  the 
company's  seal,  which  was  late  in  August,  1903,  although 
it  is  dated  on  the  7th  of  that  month,  he  obtained  from  the 
company  an  agreement  as  follows :  "  Memorandum  of  agree- 
ment. Whereas  William  Richards  &  Co.,  Limited,  had  under 
date  the  12th  day  of  February,  1903,  and  extension  thereof, 
given  an  option  to  purchase  the  lands,  leases  and  assets  be- 
longing to  the  said  company  in  Northumberland  and  York 
and  Carleton  counties,  excepting  the  Boiestown  properties, 
to  John  T.  Bundle  of  Chatham,  N.B.,  lumber  agent,  for  the 
sum  of  $522,586,  and  a  further  option  to  purchase  the  Boies- 
town  properties  and  the  Morrison  Hill  properties  for 
$40,000  additional,  making  in  all  the  price  for  said  pro- 
perties $562,586;  and  whereas  said  company  has  arranged 
through  said  John  T.  Rundle  to  execute  an  option  agree- 
ment to  Potter-Cobb  Company  of  Pittshurg,  Pa.,  and 
F.  B.  Chapin  of  Toronto,  Canada,  bearing  date  the  7th 
day  of  August,  1903,  for  the  net  option  price  to  said 
Potter-Cobb  Company  and  F.  B.  Chapin  of  $640,000;  now 
therefore  for  services  rendered  and  in  accordance  with 
understanding,  this  company  agrees  that  if  the  property  is 
purchased  in  accordance  with  option  referred  to  or  mutual 
modification  of  the  same,  to  pay  the  said  John  T.  Rundle  or 
assigns  the  excess  realized  over  and  above  the  said  option 
price  to  said  John  T.  Rundle  out  of  the  first  cash  payment 
of  $300,000  received  by  the  parties  selling  the  stock  ana 
assets  of  said  William  Richards  Co.,  Limited,  immediately 
upon  receipt  of  same."  This  agreement  is  executed  under 
the  company's  seal,  and  on  it  is  indorsed  the  following  as- 
signment :  "  For  value  received  I  hereby  assign,  transfer 
and  set  over  to  Warren  C.  Winslow,  his  executors,  adminis- 
trators or  assigns,  one-half  share,  benefit,  advantage,  right, 
title,  and  interest  of  and  in  the  within  agreement,  and  of 
any  money  which  may  accrue  due  thereunder."  This  assign- 
ment was  executed  hv  the  defendant  Rundle  under  his  hand 
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and  seal,  and  though  it  has  no  date,  the  evidence  is  that  it 
was  executed  within  a  few  days  after  the  agreement  wa», 
which  would  be  about  the  1st  September,  1903.  It  is  under 
this  agreement  and  assignment  that  the  plaintiff  claims  one- 
half  of  the  difference  between  the  sum  realized  by  the  com- 
pany for  the  property  and  the  $562,586  mentioned  in  the 
Bundle  option.  The  plaintiff  and  Bundle,  according  to  the 
plaintiff's  account,  seem  to  have  been  jointly  interested  in 
this  business  from  the  first,  though  the  plaintiff's  name  does 
not  appear  in  any  of  the  papers  except  in  the  assignment 
which  I  have  just  mentioned.  The  plaintiff  gives  .some 
evidence  of  loose  conversations  designed  to  shew  that  the 
Richards  Company  or  members  of  it  knew  this  fact.  This 
is  denied  by  the  directors  of  the  company,  and  so  far  as  the 
expressions  are  relied  on  as  shewing  notice  to  the  company 
so  as  to  affect  them,  they  fail  I  think  in  proving  any  such 
notice.  There  is  a  question  in  dispute  as  to  the  time  when 
actual  notice  of  this  assignment  was  given.  The  plaintiff 
says  that  he  sent  a  letter  dated  21st  August,  1905,  to  the 
company  addressed  to  it  at  Boiestown,  a  copy  of  which  he 
produced  from  his  letter  book.  In  this  he  gave  notice  of 
the  assignment  of  a  half  interest  in  the  Bundle  agreement, 
and  asked  for  information  as  to  the  particulars  of  the  sale 
to  Chisholm,  which  he  had  heard  of  in  some  way.  This 
letter  the  company  say  was  never  received  by  them,  and 
the  officials  who  were  produced  at  the  hearing  deny  all 
knowledge  of  it.  On  the  11th  October  the  plaintiff  sent 
another  letter  to  the  company  alluding  to  his  former  tetter 
and  again  asking  information  as  to  the  particulars  of  the 
sale.  The  company  say  this  was  the  first  notice  or  know- 
ledge they  had  that  the  plaintiff  had  any  interest  whatever 
in  the  option  or  the  sale  to  which  they  relate. 

The  plaintiff  by  his  bill  seeks  a  discovery  as  to  the  facts 
in  reference  to  the  terms  of  the  sale  and  the  amount  real- 
ized by  the  company  for  the  property,  and  he  bases  his  claim 
on  the  contention  that  the  purchase  was  made  under  a  modi- 
fication of  the  Potter  option  of  August,  1903.  The  answer 
set  up  to  that  contention  is  that  in  the  first  place  the  Potter 
option  of  August,  1903,  was  never  binding  on  the  company 
because  it  was  never  ratified  by  the  shareholders,  and  its 
validity  depended  by  its  terms  upon  that  being  done.  Then 
it  is  contended  that  the  whole  matter  was  abandoned  after 
the  expiration  of  that  option  in  March,  1904,  as  nothing 
whatever  was  done  for  over  seven  months  from  that  time, 
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and  the  option  given  after  that  must  be  regarded  as  an 
entirely  new  arrangement,  and  in  no  sense  a  modification 
of  the  old  one.  A  modification  of  a  contract  like  this  means 
something  more  than  an  extension  of  it.  An  extension  has 
reference  to  time,  a  modification  has  reference  to  terms,  and 
I  cannot  see  any  substantial  reason  for  not  holding  that  an 
option  given  by  one  person  to  another  for  the  purchase  of 
a  specific  property  should  not,  in  construing  an  agreement 
such  as  the  one  under  discussion,  be  properly  described  as 
a  modification  of  a  previous  option  between  the  same  parties 
and  in  reference  to  the  same  property,  although  the  terms 
of  the  two  may  differ  as  to  price  and  although  some  time 
may  have  elapsed  between  the  termination  of  the  one  and 
the  beginning  of  the  others.  At  no  time  after  August,  1903, 
so  far  as  I  can  discover  from  the  evidence,  did  the  company 
abandon  the  idea  of  selling  its  property,  and  at  no  time  so 
far  as  I  can  discover  did  Potter  and  Chapin  abandon  the 
idea  or  give  up  the  expectation  of  finding  a  purchaser  for  it. 
I  think  the  fair  meaning  of  the  agreement  under  which  the 
plaintiff  claims  is  that  the  company  was  to  pay  to  Bundle 
the  difference  between  the  price  fixed  by  his  option  and  the 
sum  which  might  be  realized  by  the  company  by  a  sale 
brought  about  by  Potter  and  Chapin  on  the  terms  of  the 
original  agreement  or  any  modification  of  it  which  might, 
previous  to  the  abandonment  of  the  negotiations  altogether, 
be  mutually  agreed  upon  between  them.  The  object  of  the 
company  was  to  sell;  the  object  of  Potter  and  Chapin  was 
to  find  a  purchaser;  and  the  interest  of  them  as  well  as 
ivundle  was  to  secure  as  large  a  price  as  possible  in  order 
to  increase  their  profits.  It  is  true  that  there  was  a  period 
of  over  seven  months  during  which  no  option  was  running 
at  all;  and  much  stress  is  laid  upon  that  fact  as  shewing 
an  end  to  the  transaction  out  of  which  this  claim  arises. 
I  do  not  think  that  it  is  a  fact,  nor  do  I  think  it  a  reasonable 
inference  from  the  circumstances.  It  is  true  that  Potter 
says  that  his  option  of  August,  1903,  was  of  no  use  to  him 
because  it  had  never  been  ratified  by  the  shareholders  and 
that  it  differed  from  the  terms  agreed  upon  at  Chatham. 
It  is  equally  true,  however,  that  Potter  entertained  the  ex- 
pectation oi  procuring  satisfactory  changes  in  that  option. 
He  risked  $6,000,  the  expense  of  the  cruising  done  in  1903 
on  that  expectation,  founded  on  verbal  assurances  from 
members  of  the  company.  It  appears  that  during  that  winter 
and  the  summer  of  1904  the  lumber  business  was  dull — lum- 
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ber  properties  were  not  in  demand — and  it  was  not  until 
October,  1904,  when  the  market  had  recovered  that  the  second 
option  was  secured.  There  was,  however,  no  abandonment 
on  the  part  of  the  company  of  their  intention  to  sell  their 
property,  or  any  abandonment  on  the  part  of  Potter  and 
Chapin  of  their  efforts  to  secure  a  purchaser.  In  my  opinion 
the  plaintiff  is  entitled  to  take  the  price  ultimately  realized 
by  the  company  as  a  basis  of  determining  the  sum,  if  any,  for 
which  it  is  liable  under  the  Bundle  agreement.  In  fact 
the  officers  of  the  company  have  not  disputed  a  liability  on 
that  basis  in  their  dealings  with  Rundle.  Their  answer  has 
been, "  You  have  nothing  coming  to  you,  as  the  surplus  has 
been  all  absorbed  in  commissions,"  not  "  Your  agreement 
was  ended  before  the  sale  was  made  and  you  had  no  further 
interest  in  the  result." 

The  method  adopted  in  carrying  out  transactions  of  this 
kind,  or  at  all  events  the  method  which  was  adopted*  in)  the 
present  case,  was  this:  When  an  option  is  given  it  simply 
binds  the  owner  of  the  property  to  transfer  it  to  the  pur- 
chaser or  to  whoever  the  holder  of  the  option  may  nominate 
on  payment  of  so  much  money.  At  the  same  time  and  as 
a  part  of  the  arrangement,  the  owner  gives  the  holder  of  the 
option  an  agreement  to  pay  him  so  much  money  in  case  a 
sale  takes  place  under  the  option.  The  plaintiff  was  entirely 
conversant  with  the  details  of  such  transactions,  and  frankly 
recognized  the  fact  that  in  determining  the  amount  to  which 
he  was  entitled  this  Rundle  option  price  was  to  be  deducted 
from  the  net  purchase  price;  that  is  the  gross  price  less 
the  amount  agreed  to  be  paid  for  remuneration.  The  first 
option  price  was  $700,000,  with  a  remuneration  agreement 
for  $60,000,  making  the  net  price  $640,000.  When  the  sale 
to  Chisholm  was  concluded  under  the  October  option  the  re- 
muneration agreed  upon  to  Potter  and  Chapin  was  $140,000, 
and  under  the  modification  which  resulted  in  the  completion 
of  the  sale  it  was  $100,000,  making  the  net  price  in  the  one 
case  $585,000  and  in  the  other  $575,000.  The  plaintiff  him- 
self says  that  he  agreed  to  increase  the  $562,586  in  the 
Rundle  agreement  to  $572,586,  on  account  of  some  stores 
not  included  or  something  of  that  kind,  and  if  there  is 
nothing  else  to  alter  the  result  I  should  think  the  platan 
tiff  would  be  entitled  to  one-half  of  the  difference  between, 
that  sum  and  the  $575,000  received  by  the  company,  that 
is  $1,207.     I  have  not  taken  into  account  the  $10,000  which 
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the  company  was  obliged  to  pay  in  order  to  complete  their 
title  to  the  property,  for  I  do  not  think  the  plaintiff  has 
anything  to  do  with  that.  The  company  undertook  to  give 
a  good  title — it  was  for  that  that  the  $575,000  was  paid — 
and  if  they  had  to  make  an  expenditure  in  order  to  complete 
their  title  that  is  their  matter. 

Leaving  these  figures  for  the  moment,  let  us  go  back  and 
see  whether  the  plaintiff's  position  has  been  altered  in  any 
way  by  what  has  taken  place  between  the  company  and 
Eundle.  Taking  the  view  most  favourable  to  the  plaintiff 
he  must  be  held  bound  equally  with  Bundle  as  between  him- 
self and  the  company  by  all  agreements  made  between  the 
company  and  Bundle  in  reference  to  this  matter  previous  to 
21st  August,  1905,  the  earliest  date  at  which  in  any  view 
of  the  evidence  the  company  had  any  notice  of  the  plain- 
tiff's interest  in  this  contract.  Up  to  that  time  the  plaintiff 
left  the  company  entirely  free  to  deal  with  Bundle  without 
any  reference  to  him,  and  entirely  free  to  deal  with  Potter 
and  Chapin  and  purchasers,  on  the  basis  that  their  liability 
in  this  contract  was  a  question  between  them  and  Bundle 
and  between  them  alone.  Now  what  took  place  before  that  ? 
The  Boiestown  property  was  not  included  in  the  original 
option  to  Bundle  for  $522,586,  but  when  the  negotiations 
with  Potter  and  Chapin  were  going  on  Gunter,  who  seems 
to  have  had  all  to  do  with  the  matter  so  far  as  the  company 
was  concerned,  insisted  upon  that  property  being  included 
in  the  arrangement  and  it  was  put  in  at  a  valuation  of 
$40,000  and  is  so  mentioned  in  the  Bundle  agreement.  It 
was  also  included  in  the  option  price  of  $700,000  to  Potter 
and  Chapin.  Gunter  says  that  it  was  understood  between 
him  and  Bundle  at  the  time  that  this  valuation  was  not 
final  but  subject  to  correction,  and  that  soon  afterwards  and 
very  shortly  after  the  option  was  executed,  that  is  about  the 
last  of  August  or  first  of  September,  1903,  he  told  Bundle 
that  he  had  underestimated  the  value  of  the  Boiestown  pro- 
perty by  $11,000  and  that  Bundle  then  agreed  that  this 
sum  should  be  added,  that  is,  that  the  $565,586  should  be 
made  $573,586.  Mr.  Gunter  then  explains  that  the  pro- 
perty had  to  be  sold  as  a  going  concern,  that  they  had  to  go 
on  and  make  necessary  outlays  and  that  it  was  agreed  be- 
tween Bundle  and  himself  acting  for  the  company  that  any 
expenditure  on  the  property  was  to  be  paid  for  extra.  He 
also  says  that  in  the  following  February — that  is  February, 
1904 — there  were  supplies  in  the  woods  valued  at  $2,000; 
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that  repairs  had  been  put  upon  Sister  brook  and  three  new 
dams  built  and  other  work  done  there  which  he  and  Bundle 
then  estimated  and  agreed  upon  as  worth  $8,000.  There 
were  also  repairs  on  the  Boiestown  mill  amounting  to  $2,500, 
and  a  new  dam  had  been  built  on  that  stream  and  other 
work  done  which  they  then  agreed  on  at  $1,000.  Gunter 
says  that  he  and  Bundle  then  agreed  that  these  expenditures 
should  be  added,  and  they  settled  upon  $585,000  even  money 
as  the  sum  which  should  be  deducted  instead  of  the  $562,586. 
Bundle  corroborates  this  evidence  and  says  that  he  told  the 
plaintiff  about  the  arrangement.  The  plaintiff  admits  that 
he  assented  to  an  addition  of  $10,000  for  stores,  but  he  does 
not  remember  as  to  anything  else.  Now  all  this  took  place 
in  February  or  the  spring  of  1904,  a  year  before  the  plaintiff 
gave  any  notice  to  the  company  of  his  assignment  and  at 
a  time  when  they  had  a  right  to  deal  solely  with  Bundle  as 
to  the  contract  and  with  others  on  the  basis  that  Bundle  was 
solely  interested  in  it.  As  plaintiff  neglected  to  perfect  his 
assignment  of  a  half  interest  in  this  contract  by  giving 
notice  of  it  to  the  company,  he  is  as  much  bound  by  any- 
thing done  in  reference  to  it  or  agreed  upon  by  the  com- 
pany and  Bundle  in  reference  to  it,  before  such  notice  was 
given,  as  Bundle  himself  would  be,  for  by  neglecting  to 
give  notice  he  elected  to  trust  Bundle  instead  of  perfecting 
his  right  to  the  thing  assigned.  In  Dearie  v.  Hall,  3  Buss.  1, 
the  Master  of  the  Bolls  in  speaking  of  Byall  v.  Boules, 
1  Ves.  Sr.  349,  says :  "  In  that  case  it  was  the  opinion  of  all 
the  judges  that  he  who  contracts  for  a  chose  in  action,  and 
does  not  follow  up  his  title  by  notice,  gives  personal  credit 
to  the  individual  with  whom  he  deals.  Notice  then  is  neces- 
sary to  perfect  the  title — to  give  a  complete  right  in  rem, 
and  not  merely  a  right  as  against  him  who  conveys  his 
interest."  The  assignee  of  a  chose  in  action  takes  it 
I  think  subject  to  all  equities  existing  between  the  assignee 
and  the  debtor  at  the  time  the  latter  has  notice  of  the 
assignment:  Stocks  v.  Dobson,  5  DeG.  &  S.  760;  4  DeG.  M. 
&  G.  11. 

While  it  is  true  that  Bundle  is  a  party  to  this  bill  there 
is  so  far  as  I  can  see  no  relief  prayed  specially  against  him. 
It  is  alleged  that  he  and  the  company  had  sold  the  property 
and  that  they  colluded  together  to  withhold  from  him  all 
information  as  to  the  particulars  of  the  sale,  but  no  case  is 
set  up  here  of  a  liability  on  the  part  of  Bundle  which  is  not 
equally  a  liability  on  the  part  of  the  company.     The  evi- 
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dence  shews  that  Bundle  got  none  of  the  money.  I  must 
therefore  treat  this  bill  as  a  bill  to  intercept  such  portion 
of  the  purchase  money  as  might  be  coming  to  the  plaintiff 
and  prevent  its  payment  by  Chisholm  to  the  Richards  Com- 
pany or  to  Bundle,  and  in  fact  the  injunction  obtained  was 
for  that  purpose,  and  now  that  the  money  paid  into  Court 
has  been  by  consent  paid  out,  if  the  plaintiff  was  entitled 
to  a  decree  at  all  it  would  be  for  a  payment  by  the  company 
to  the  plaintiff  of  the  amount  due  and  not  a  payment  by 
Bundle.  Unless  therefore  I  am  to  altogether  disregard  the 
evidence  of  both  Gunter  and  Bundle,  uncontradicted  as  it 
is,  and  unimpeached  as  it  is  by  any  circumstances  disclosed 
by  the  evidence,  I  must  hold  that  so  far  as  the  company 
was  concerned  they  were  under  no  liability  of  any  kind 
whatever  to  the  plaintiff  until  he  gave  them  notice  of  the 
interest  that  had  been  assigned  to  him,  which  was  certainly 
not  earlier  than  August,  1905,  and  that  up  to  that  time  the 
company  was  free  to  deal  with  Bundle  in  reference  to  this 
contract;  to  vary  it  or  terminate  it  altogether  if  the  parties 
to  it  chose  to  do  so.  It  was  within  the  plaintiff's  power 
and  it  was  his  right  to  have  completed  his  title  by  notice 
at  any  time  after  he  acquired  it,  but  having  neglected  to 
do  so  his  rights  against  the  company  must  be  determined 
by  the  facts  as  they  existed  and  were  binding  in  equity  be- 
tween the  company  and  Bundle  at  the  time  the  company 
was  notified  of  the  plaintiff's  interest.  Precisely  the  same 
doctrine  prevails  when  the  assignee  of  a  chose  in  action 
brings  his  action  at  law  in  his  own  name  as  provided  in  the 
Supreme  Court  Act.  It  is  subject  to  any  defence  or  set  off 
in  respect  of  the  whole  or  any  part  of  the  debt  or  chose  in 
action  arising  out  of  such  contract  existing  at  the  time  of 
the  notice  of  assignment  to  the  debtor  or  person  sought  to 
be  made  liable,  as  if  there  had  been  no  such  assignment:  8. 
157.  The  effect  of  that  is  to  place  an  assignee  of  a  chose 
in  action  who  is  in  a  position  to  bring  an  action  at  law  in 
his  own  name,  subject  to  the  same  equitable  defences  as  the 
action  would  have  been  if  brought  in  this  Court  or  if  the 
ussignee  had  brought  his  action  in  the  name  of  his  assignor. 
Taking  $580,000  as  the  corrected  amount  of  the  Bundle 
option  and  as  the  amount  settled  and  agreed  upon  by  the 
company  and  Bundle  to  be  deducted  from  the  surplus  in- 
stead of  the  $562,586,  there  would  be  nothing  due.  If  the 
figures  of  the  sale  made  in  June,  1905,  are  taken,  the  net 
price  is  the  same  as  the  Bundle  amount,  and  if  the  figures 


270         THE  EASTERN  LAW  REPORTER. 

of  the  sale  as  actually  carried  out  are  taken,  the  balance 
would  be  $10,000  against  the  plaintiff.     There  is  therefore 
nothing  coming  to  the  plaintiff. 
Bill  dismissed  with  costs. 


HEW  BRUNSWICK. 

Barker,  J.  May  21st,  1907. 

TOOKE  BEOS.  LIMITED  v.  BROCK  &  PATTERSON 

LIMITED. 

Assignments  and  Preferences  —  Fraudulent  Preference  — 
Knowledge  of  Insolvency  —  Chattel  Mortgage  —  Agreement 
to  Give  when  Required— Postponement  to  Avoid  Injury  to 
Credit — Assignments  Act — Constitutionality. 

M.  G.  Teed,  K.C.,  and  L.  P  D.  Tilley,  for  plaintiffs, 
A.  O.  Earle,  K.C.,  and  J.  K.  Kelley,  for  defendants, 

Barker,  J.: — This  suit  was  commenced  on  the  26th 
January,  1907,  by  Tooke  Bros.  Limited  and  John  McDonald 
&  Co.  Limited,  on  behalf  of  themselves  and  other  creditors 
of  Ernest  W.  Patterson  against  Brock  &  Patterson  Limited, 
and  Ernest  W.  Patterson;  and  its  object  is  to  set  aside  two 
chattel  mortgages  made  by  Ernest  W.  Patterson  to  Brock  & 
Patterson  Limited,  on  the  ground  that  they  were  fraudulent 
under  the  Fraudulent  Preference  Act,  C.  S.  c.  141,  and  that 
they  were  made  with  the  intention  of  defeating,  hindering, 
and  delaying  creditors.  The  mortgages  in  question  were 
made  at  the  same  time,  both  being  dated  January  18th, 
1907,  and  on  that  day  they  were  both  filed  in  the  registry 
office  under  the  Bills  of  Sale  Act.  On  the  28th  January, 
1907,  Patterson  made  an  assignment  under  the  Assignments 
and  Preferences  Act  to  Herbert  J.  Smith  and  J.  D.  Pollard 
Lewin,  and  thereupon  the  plaintiffs  and  the  assignees,  Smith 
and  Lewin,  petitioned  for  leave  to  amend  the  bill  and  proceed- 
ings by  adding  the  asignees  as  plaintiffs.  An  order  to  that 
effect  was  made  on  the  31st  January,  1907,  and  though  the 
defendants  had  not  appeared  in  the  suit,  this  order  of  amend- 
ment was  served  on  them.  Tooke  Bros,  carry  on  business 
as    wholesale    dry    goods    merchants    in    Montreal;    John 
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McDonald  &  Co.  carry  on  a  similar  business  in  Toronto; 
Brock  &  Patlerson  carry  on  a  similar  business  at  St.  John, 
and  the  defendant  Ernest  \V.  Patterson  for  four  or  five 
years  previous  to  the  date  of  his  assignment  carried  on  a 
retail  dry  goods  business  in  St.  John. 

Before  going  into  the  facts  of  the  case  it  will  be  as  well 
to  dispose  of  two  or  three  points  raised  by  Brock  &  Pat- 
terson's counsel.     In  the  first  place  he  objects  to  the  amend- 
ment which  was  made  by  adding  the  assignees  as  plaintiffs, 
and  his  grounds  of  objection  are  that  the  defendants  had  a 
perfectly  good  defence  to  the  suit  as  against  the  original 
plaintiffs  because  the  mortgages  in  question  were  made  to 
secure  a  bona  fide  debt  and  were  therefore  not  fraudulent 
under  the  Statute  of  Elizabeth;  and  also  because  the  mort- 
gages could  not  be  attacked  under  the  Fraudulent  Preference 
Act  except  after  an  assignment  under  that  Act  and  then 
only  by  the  assignee.     At  most  this  seems  merely  a  question 
of  costs.     It  would  perhaps  be  a  sufficient  answer  to  this 
objection  to  say  that  the  defendants  who  were  notified  of 
the  amendment  before  they  appeared  have  never  made  any 
application  to  set  aside  the  order.     If    they    had    a    good 
defence  to  the  suit  as  originally  framed  and  none  to  it  as 
amended,  they  were  foolish  to  appear  to  the  suit  at  all,  and 
if  they  have  now  the  same  defence  as  to  the  claim  under 
the  Statute  of  Elizabeth  which  they  had  before,  there  is  only 
a  question  of  costs  involved  and  the  defendants  are  in  no 
way  injured.     A  similar  order  has  been  made   under  the 
same  circumstances  by  Courts  in  Ontario  in  suits  arising 
under  the  Fraudulent  Preference  Act  in  force  there,  which 
in  all  points  involved  in  this  objection  is  precisely  like  our 
own.     I  myself  see  no  objection  to  the  amendment;  in  fact 
where  the  assignees  ask  for  it  as  here,  or  where  they  assent 
to  assuming  the  litigation,  I  think  the  proper  course  is  to 
amend,  as  was  done  here:  Gage  v.  Douglas,  14  Ont.  P.  R.  126; 
Bank  of  London  v.  Wallace,  13  Ont.  P.  R.  176. 

Neither  do  I  agree  that  the  action  was  misconceived  so 
far  as  it  was  based  on  the  Preference  Act.  This  is  by  no 
means  a  new  question,  though  I  believe  it  has  not  been 
directly  decided  in  this  Province.  I  am  unable  to  see  any 
good  reason  for  holding  that  the  first  two  sections  of  chapter 
141  relating  to  assignments  and  preferences  by  insolvent 
persons  are  altogether  inoperative  except  where  the  debtor 
has  made  an  assignment  under  that  Act.  If  any  such  in- 
tention had  been  in  the  mind  of  the  legislature  surely  it 
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would  have  been  clearly  indicated.  Such  an  Act  would 
be  of  comparatively  little  value  if  the  debtor's  preferences 
are  fraudulent  only  at  his  pleasure  and  when  he  chooses  to 
set  the  machinery  in  motion  by  making  an  assignment. 
In  my  opinion  these  plaintiffs  who  commenced  this  suit  as 
creditors  of  Patterson  had  a  perfect  right  to  do  so  on  the 
sole  ground  that,  as  against  them,  these  preferential  mort- 
gages were  void  under  s.  2  of  the  Preference  Act.  Such 
was  the  unanimous  opinion  of  the  Court  of  Appeal  in  On- 
tario as  expressed  in  Molsons  Bank  v.  Halter,  16  Ont.  A.  R. 
323,  and  there  are  numerous  other  cases  where  such  suits 
have  been  brought  without  question.  See  Edison  General 
Electric  Co.  v.  Westminster  Tramway  Co.,  [1897]  A.  C.  193. 

The  other  point  raised  by  Mr.  Earle  is  that  the  Prefer- 
ence Act  is  ultra  vires.  Whatever  doubts  may  have  existed 
on  this  point  must,  I  think,  be  considered  as  settled  by 
Attorney-General  of  Ontario  v.  Attorney-General  of  Canada, 
[1894]  A.  C.  189,  which  was  an  appeal  from  the  Ontario 
Court  of  Appeal  to  whom  had  been  referred  the  question 
of  the  constitutionality  of  what  is  section  9  of  our  Act  the 
section  which  in  case  of  assignments  gives  the  assignee 
priority  over  an  execution  creditor.  That  seems  to  have 
been  the  principal  if  not  the  only  section  in  the  Act  out  of 
which  doubts  had  arisen.  The  Judicial  Committee  however 
affirmed  the  constitutionality  of  the  section  and  the  author- 
ity of  the  local  legislature  to  enact  it.  As  I  read  that  case 
the  Act,  though  dealing  with  the  distribution  of  insolvent 
estates,  is  not  in  itself  an  Act  relating  to  insolvency  or  bank- 
ruptcy. In  fact  it  lacks  one  of  the  essential  features  of 
statutes  of  that  description,  that  is  the  power  of  the  credi- 
tors to  seize  the  debtor's  property  or  to  force  him  to  become 
liable  to  the  provisions  of  the  Act.  It  is  entirely  voluntary 
on  the  debtor's  part  whether  he  will  do  so  or  not.  But  if 
he  does  make  an  assignment  under  it,  whether  insolvent  or 
not,  his  estate  will  be  dealt  with  as  the  Act  provides,  that 
is,  in  effect,  a  manner  chosen  by  the  debtor  himself  as 
arising  out  of  his  voluntary  assignment. 

Coming  now  to  the  merits  of  this  present  case:  The 
fact**,  about  which  there  is  not  much  dispute,  are  these. 
At  the  time  these  mortgages  were  made  there  is  no  doubt 
that  Patterson  was  insolvent  and  unable  to  pay  his  debt9 
in  full.  And  if  he  knew  anything  about  his  business  at  all, 
he  must  have  known  of  the  embarrassed  position  in  which 
he  was.     His  assets  at  that  time  consisted  of  stock,  which  at 
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cost  price  amounted  to  $2,135.24;  fixtures,  $300;  and  book 
debts,  $154;  in  all  $2,609.24;  and  his  liabilities  were  about 
$(5,000.  These  assets,  according  to  Mr.  Roach's  estimate, 
would  be  worth  at  a  cash  sale  about  $1,600.  The  fact  of 
Patterson's  insolvency  and  inability  to  pay  his  debts  in  full 
is  clearly  established,  in  fact  the  delendants  raise  no  ques- 
tion as  to  that.  Now  how  do  Brock  &  Patterson  Limited, 
stand  as  to  its  knowledge  of  Patterson's  position?  And 
when  I  speak  of  that  company  I  refer  to  its  secretary  and 
manager,  Mr.  Roach,  who  had  the  entire  control  and  manage- 
ment of  this  transaction.  As  the  debtor'*  assignment  was 
made  within  the  sixty  days  from  the  date  of  the  mortgages 
there  is  a  presumption  against  their  validity.  To  rebut 
this  presumption  Brock  &  Patterson  seek  to  shew  their 
ignorance  of  Patterson's  insolvent  condition  and  his  in- 
ability to  pay  his  debts  in  full,  and  also  to  shew  that  in  giving 
these  securities  he  was  carrying  out  an  agreement  to  that 
effect  made  in  1903.  The  onus  is  upon  them  to  shew  such 
facts  as  will  rebut  the  presumption  of  fraud.  This  alleged 
Agreement  rests  upon  a  conversation  which  took  place  be- 
tween Roach  and  Patterson  in  August,  1903.  It  seems  that 
previous  to  that  time  Patterson  had  been  purchasing  prin- 
cipally from  Vassie  and  Company,  but  to  a  small  extent  from 
Brock  &  Patterson.  Vassie  and  Company  had  a  chattel 
mortgage  on  record  covering  all  of  Patterson's  stock,  on 
which  there  was  a  balance  of  $300  due.  Patterson  went  to 
Roach  and  asked  for  credit;  Roach,  who  seems  to  have  known 
all  about  the  Vassie  mortgage,  asked  about  it  and  Patterson 
told  him  that  it  was  all  paid  except  $300.  He  also  told  him 
his  objections  to  dealing  with  Vassie  and  Company  were 
that  they  would  not  advance  him  any  goods  unless  he  paid 
cash  for  them,  that  he  had  to  make  payments  at  certain 
times  (I  presume  he  meant  on  the  mortgage)  and  pay  cash 
for  any  goods  he  got.  He  also  had  to  make  daily  returns 
of  the  cash  he  took  in.  Mr.  Roach's  examination  at  this 
point  proceeds  thus: 

"  Q.  Then  was  it  proposed  in  effect  you  were  to  take 
Vassie's  place?  A.  He  wished  us  to  make  advances  to  him 
of  merchandise  and  the  $300.  Q.  What  was  said  about  the 
bill  of  sale,  and  by  whom?  A.  I  told  him  I  would  do  this 
if  he  agreed  to  give  me  a  bill  of  sale  when  I  required  it. 
Q.  When  von  sav  'me'  vou  mean  whom?  A.  T  mean  the 
firm.     Q.  What,  if  any,  reply  did  he  make  to  that?     A.  He 
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agreed  to  do  it  eventually.  Q.  (by  the  Court)  When  required 
to  do  it?  A.  When  I  required  it  of  him."  Roach  says  that 
he  paid  the  $300  due  to  Vassie  on  the  26th  August,  1903, 
and  from  that  time  up  to  the  date  of  Patterson's  assignment 
he  sold  Patterson  goods  amounting  to  about  $2,000  a  year. 
Nothing  was  said  about  the  mortgage  until  Roach  asked  for 
it  on  the  16th  January,  1907.  Now  what  was  Patterson's 
position  at  that  time  as  known  to  Roach  himself?  He  knew 
that  Patterson  was  then  being  pressed  for  small  claims 
amounting  in  all  to  $350,  which  he  was  unable  to  pay,  and 
for  which  he  was  then  asking  for  a  cash  advance  from  Roach 
himself.  He  knew  that  there  were  claims  in  the  hands  of 
at  least  two  or  three  lawyers  for  collection.  He  knew  that 
as  to  the  claims  of  two  creditors  Patterson  had  arranged  to 
make  weekly  payments  of  $25.  He  knew  that  in  September, 
1906,  he  had  to  hold  Patterson's  cheque  for  $100  from  9th 
September  until  4th  October  for  payment,  and  that  he  held 
two  other  cheques  of  his  in  October  for  some  days  for  pay- 
ment. He  knew  that  his  own  account  which  commenced  in 
August,  1903,  with  a  cash  advance  of  $300,  had  increased 
to  $1,834.36,  and  he  knew  that  of  this  amount  all  except 
$489.73  was  represented  by  promissory  notes  and  an  I.O.U. 
for  $61.45,  and  that  of  these  notes,  as  appears  by  the  sched- 
ule to  the  mortgage  on  record,  five,  amounting  to  about  $800, 
were  overdue,  and  that  one  or  two  of  these  had  been  overdue 
for  nearly  a  month.  Mr.  Roach  with  this  knowledge  went 
to  Patterson  to  get  payment  of  his  I.O.U  for  $61.45,  and 
instead  of  paying  it  Patterson  asked  for  a  cash  advance  of 
$350  to  meet  some  small  claims  that  were  being  pressed,  and 
Mr.  Roach  very  naturally  felt  that  he  required  his  security. 
In  National  Bank  of  Australasia  v.  Morris,  [1892]  A.  C.  at 
p.  290,  Lord  Hobhouse,  in  delivering  the  opinion  of  the 
Judicial  Committee,  says :  "  Their  Lordships  conceive  that 
if  the  creditor  who  receives  payment  has  knowledge  of  cir- 
cumstances from  which  ordinary  men  of  business  would  con- 
clude that  the  debtor  is  unable  to  meet  his  liabilities,  he 
knows  within  the  meaning  of  the  Act  that  the  debtor  is  in- 
solvent." It  is  no  doubt  true  that  Patterstn  deceived  Roach 
as  to  the  amount  of  his  assets  and  liabilities,  overestimating 
the  one  and  understating  the  other.  It  is  also  true  that 
Patterson  was  only  trading  in  a  small  way  and  might  be 
temporarily  embarrassed  by  a  comparatively  small  liability. 
But  making  allowance  for  all  this,  how  can  it  be  seriously 
contended  that  Mr.  Roach  as  an  ordinary  business  man  ac- 
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customed  to  dealing  with  transactions  of  this  kind,  could 
with  the  actual  knowledge  he  had  from  his  own  account  with 
Patterson  conclude  that  he  was  solvent  and  able  to  meet  his 
liabilities  ?  It  was  no  temporary  embarrassment  from  which 
with  some  aid  the  debtor  might  recover.  The  mortgage 
recites  that  Patterson  was  then  unable  to  continue  his  busi- 
ness. There  was  every  evidence  which  any  reasonable  man, 
much  more  a  business  one,  could  accept  as  conclusive  that 
the  debtor  to  whom  in  August,  1903,  Vassie  and  Company 
would  not  sell  goods  except  for  cash,  whom  they  required  to 
make  regular  payments  on  his  security,  and  to  furnish  daily 
returns  of  his  cash  sales,  had  on  the  16th  January,  1907,  be- 
come hopelessly  insolvent,  and  without  any  credit  to  be 
injured  by  the  registration  of  a  chattel  mortgage  on  his 
stock.  Mr.  Roach  had  a  perfect  right  to  try  to  6ave  his 
debt  by  getting  any  legitimate  security,  but  it  seems  clear 
that  when  he  asked  for  the  security  he  felt  sure  that  he 
never  could  save  his  debt  without  it. 

It  is  said,  however,  that  there  was  in  fact  this  agreement 
made  in  August,  1903;  that  in  fact  the  cash  was  advanced 
and  the  goods  delivered  on  the  faith  of  it;  and  that  in  fact 
the  mortgages  were  given  in  pursuance  of  that  agreement, 
and  that  in  such  a  case  equity  will  protect  the  security.  This 
principle  is  stated  in  Ex  parte  Fisher,  L.  R.  7  Ch.  636 
where  the  agreement  was  precisely  as  here :  "  If  I  required 
it  at  any  time  he  should  assign  to  me  the  said  mill,  etc.;" 
and  the  reason  assigned  for  not  giving  it  at  the  time  was  that 
it  would  cripple  this  business.  Mellish,  L.  J.,  says :  "  Al- 
though we  do  not  dispute  the  rule  that  where  a  sum  of  money 
is  advanced  on  the  faith  of  a  promise  that  a  bill  of  sale  shall 
be  given,  such  sum  is  to  be  treated  as  a  present  advance  on 
the  security  of  a  bill  of  sale,  we  do  not  think  this  rule  will 
protect  transactions  where  the  giving  of  the  bill  of  sale  is 
purposely  postponed  until  the  trader  is  in  a  state  of  insol- 
vency, in  order  to  prevent  the  destruction  of  his  credit  which 
would  result  from  registering  a  bill  of  sale.  We  think  such 
a  postponement  is  evidence  of  an  intention  to  commit  an 
actual  fraud  against  the  general  creditors."  In  Jones  v. 
Kenney,  11  S.  C.  R.  708,  the  agreement  was  that  the  debtor 
was  to  give  the  security  "  in  case  anything  should  happen," 
and  the  Court  held  that  this  meant  in  case  insolvency  should 
happen,  and  therefore  when  the  security  was  given  it  must 
have  been  given  in  contemplation  of  insolvency.  In  Clarkson 
v.  McMaster,  25  S.  C.  R.  96,  it  appeared  that  the  registry  of 
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the  instrument  was  agreed  to  be  postponed  until  default 
should  be  made  by  the  debtor  in  paying  $50  a  week;  and  it 
was  hefd  by  Strong,  C.J.,  and  apparently  concurred  in  by  the 
whole  Court,  that  this  was  a  contravention  oi  the  Bills  of  Sale 
Act,  and  that  the  transaction  was  therefore  void  at  the  in- 
stance of  an  assignee  under  the  Preference  Act;  and  the 
cases  I  have  just  mentioned  were  relied  on  as  authority  for 
that  conclusion.  The  Chief  Justice  there  says:  "Not  only 
was  there  a  non-compliance  with  the  condition  of  the  Act  in 
respect  of  registration  and  taking  possession,  but  there  was 
a  distinct  agreement  between  the  mortgagor  and  mortgagee 
that  there  should  be  neither  registration  nor  immediate  pos- 
session; in  other  words,  that  a  transaction  which  the  law 
required  should  be  open  and  notorious,  to  be  made  so  either 
by  registering  the  mortgage  or  taking  possession  of  the 
goods,  should  be  concealed  from  subsequent  creditors,  pur- 
chasers and  mortgagees."  The  Chief  Justice  in  that  case 
holds  the  principle  of  Ex  parte  Fisher  applicable  to  cases 
where  assignments  are  attacked  under  the  Preference  Acts, 
and  I  can  see  no  difference  in  principle  where,  in  order  to 
avoid  the  destruction  of  credit  which  results  from  a  registry 
of  a  chattel  mortgage,  there  is  an  agreement  not  to  register^ 
and  where  there  is  an  agreement  not  to  give  the  bill  of  sale 
until  it  is  required,  as  in  the  case  of  Ex  parte  Fisher,  and 
this  case,  in  order  to  avoid  the  destruction  of  credit  by 
registry.  The  underlying  principle  of  the  statute  is  that 
bills  of  sale  must  for  the  protection  of  creditors  and  pur- 
chasers be  made  public  by  registration,  where  the  chattels 
are  left  in  the  visible  possession  of  the  debtor.  Under  the 
authority  of  these  cases,  I  think  the  agreement  cannot  be 
relied  upon  as  in  any  way  assisting  the  defendants,  or  as  in 
any  way  rebutting  the  presumption  of  fraud  which  they  have 
to  meet. 

It  was  contended  that  as  Brock  &  Patterson  took  posses- 
sion of  the  stock,  their  position  was  improved  in  some  way- 
I  am  unable  to  see  how.  The  mortgages  were  both  duly 
registered,  and  the  possession  was  taken  distinctly  under 
the  authority  of  the  second  one  or  perhaps  of  both.  The 
act  relied  on  as  justifying  the  taking  of  possession  was  the 
issue  of  a  writ  by  the  plaintiffs  in  an  action  for  the  recovery 
of  their  debt.  If  the  mortgage  is  itself  void  under  the  Act,. 
a  possession  taken  under  it,  and  by  reason  of  a  default,  can- 
not place  the  mortgagee  in  any  better  position.  If  on  the 
other  hand,  it  is-  claimed  that  Patterson  gave  possession  and 
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delivered  the  chattels  by  way  of  creating  a  distinct  and  new 
title  in  Brock  &  Patterson,  though  this  has  not  the  slightest 
evidence  to  support  it,  that  delivery  would  be  equally  as 
fraudulent  and  void  under  the  statute  as  an  assignment  of 
the  chattels  would  be,  s.  2  covering  both  cases. 

It  is  unnecessary  after  what  1  have  said  to  discuss  the 
validity  of  these  mortgages  in  view  of  the  Statute  of  Eliza- 
beth, nor  do  I  wish  to  be  considered  as  expressing  a  con- 
sidered opinion  on  that  point.  I  cannot,  however,  refrain 
from  drawing  attention  to  the  extraordinary  nature  of  the 
second  mortgage.  It  is  so  overloaded  with  provisions  and 
conditions  which  to  me  seem  so  unnecessary  and  so  unusual 
in  an  ordinary  mortgage  designed  simply  to  secure  a  debt, 
that  one  is  tempted  to  think  that  the  protection  of  the 
debtor's  property  from  the  claims  of  his  other  creditors,  and 
an  intention  to  delay,  if  not  altogether  defeat,  them  in  the 
prosecution  of  their  legal  remedies,  was  an  inducing  motive 
in  the  debtor  in  executing  the  instrument  and  in  the  creditor 
in  taking  it. 

There  must  be  a  decree  for  the  plaintiffs  declaring  the 
two  mortgages  void  as  against  the  assignees  under  the 
Fraudulent  Preference  Act,  and  the  defendants  must  pay 
the  plaintiffs'  costs. 


HEW  BRUNSWICK. 

Jilt.  Court.  April  19th,  1907. 

CLARK  v.  MURRAY. 

Contract — Agreement  to  Do  Hauling  as  Required  to  Amount 
of  Indebtedness — Refusal  to  Perform — Damages. 

Appeal  by  the  defendant  from  the  judgment  of  the  Saint 
John  County  Court,  argued  in  Hilary  Term  before  Tuck, 
C.J.,  Hanington,  Landry,  Barker,  and  McLeod,  JJ. 

H.  A.  McKeown,  K.C.,  for  appellant. 
R.  G.  Murray,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  Tuck, 
C.J. : — This  is  an  appeal  from  the  Saint  John  County  Court. 
The  cause  was  tried  before  Judge  Forbes  without  a  jury,  and 
a  verdict  was  given  for  the  plaintiff  for  $197.25. 


278         THE  EASTERN  LAW  REPORTER. 

The  action  was  brought  for  damages  for  breach  of  con- 
tract made  between  the  plaintiff  Murray  (the  respondent 
herein)  and  the  defendant  Clark  (the  appellant),  whereby 
the  defendant  (among  other  things)  agreed  to  do  for  the 
plaintiff,  or  for  whom  he  might  require,  hauling  to  the  value 
of  two  hundred  dollars,  and  to  furnish  the  horses,  carts  and 
drivers  therefor,  such  services  to  be  charged  at  the  usual 
market  rates  prevailing  therefor  when  rendered.  The  haul- 
ing was  to  be  done  at  such  times  as  the  plaintiff  should  re- 
quire, but  it  was  not  to  be  required  at  times  which  would 
interfere  with  the  regular  employment  of  the  defendant  in 
his  millwood  or  his  ice  hauling  business,  and  the  amount  of 
hauling  to  be  done  was  not  to  be  less  than  fifty  dollars  in 
any  one  year,  if  required  by  the  plaintiff,  notwithstanding  it 
might  interfere  with  the  defendant's  said  business.  It  is 
clear  from  the  agreement  that  the  defendant  was  to  pay  the 
plaintiff  two  hundred  dollars  in  the  manner  therein  specified. 

The  plaintiff's  contention  is  that  the  defendant  owed  him 
two  hundred  dollars,  and  to.  pay  it  he  agreed  to  do  hauling 
to  that  amount;  that  the  defendant  did  some  hauling  amount- 
ing to  $22.25;  and  refused  to  do  any  more.  In  a  word,  that 
he  repudiated  the  contract,  and  refused  to  be  bound  by  it. 

On  the  contrary,  in  his  grounds  of  appeal,  the  defendant 
says  that  there  is  no  evidence  that  the  plaintiff  required  the 
defendant  to  do  the  hauling  provided  by  the  contract;  that 
there  is  no  evidence  of  refusal  by  the  defendant  to  perform 
the  contract;  that  even  if  the  defendant  did  refuse  to  do 
hauling  for  the  plaintiff  on  two  occasions,  there  is  no  evi- 
dence as  to  the  amount  of  hauling  which  the  plaintiff  re- 
quired to  be  done  on  these  occasions,  or  as  to  the  damage 
occasioned  to  the  plaintiff  by  the  defendant's  refusal,  and  no 
evidence  to  justify  the,  verdict  for  the  plaintiff;  that  even  if 
the  plaintiff  is  entitled  to  recover  damages  on  account  of 
such  refusal,  such  damages  under  the  contract  should  not 
amount  to  more  than  fifty  dollars  for  each  refusal,  and  the 
verdict  should  be  reduced. 

In  his  judgment  Judges  Forbes  says :  "  It  seems  to  me 
that  the  defendant  has  been  frequently  required  to  perform 
the  services  stipulated  in  the  agreement,  and  has  not  per- 
formed the  same;  and  the  excuses  offered  are  such  as  may 
continue  without  any  reasonable  hope  of  the  work  being  ever 
performed.  There  will  therefore  be  judgment  for  the  plain- 
tiff for  the  sum  of  $197.25,  made  up  as  follows : 
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Amount  due  on  agreement $200  00 

Balance  on  note   19  50 


219  50 
Amount  allowed  plaintiff  for  hauling 22  25 


$197  25. 


9» 


It  is  evident  that  the  Judge  did  not  assess  the  damages 
simply  because  the  defendant  did  not  perform  the  agree- 
ment. He  seems  to  have,  from  the  evidence,  come  to  the 
conclusion :  "  You  admit  by  the  agreement  that  you  owe  the 
defendant  two  hundred  dollars,  and  you  undertake  to  pay 
this  amount  in  a  certain  specified  way,  that  is  by  hauling. 
You  have  refused,  or  in  effect  failed  to  carry  out  your  agree- 
ment, and  therefore  the  plaintiff  is  entitled  to  recover  the 
debt  you  owed  him  when  the  agreement  was  entered  into." 

I  am  not  at  all  convinced  that  Judge  Forbes  is  not  right 
in  so  finding.  There  is  evidence  to  justify  the  conclusion 
that  the  defendant  repudiated  the  contract  by  refusing  to 
do  the  work  he  was  requested  by  the  plaintiff  to  do.  It 
seems  to  me  that  the  Judge  so  found.  That  being  so  he 
could  properly,  under  the  averments  in  the  writ,  seek  to  find 
out  what  the  defendant  actually  owed  the  plaintiff,  and  to 
give  a  verdict  accordingly. 

I  see  no  sufficient  reason  for  disturbing  the  verdict,  and 
think  that  the  appeal  must  be  dismissed  with  costs. 


QUEBEC. 

Court  of  King's  Bench.  May  10th,  1907. 

REX  v.  HAMELIN. 

Criminal  Law — Justice  of  the  Peace — Preliminary  Investiga- 
tion —  Warrants  not  Stamped  —  Discharge  of  Accused  — 
Refusal  of  Justice  to  State  a  Case — Leave  to  Appeal. 

The  judgment  of  the  Court  (Taschereau,  C.J.,  Blan- 
ches*, Trenholme,  Lavergne,  and  Cross,  JJ.),  was  de- 
livered by  Trenholme,  J. : — Motion  on  behalf  of  the  Crown 
for  leave  to  appeal    from  the    decision    of  the    magistrate 
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presiding  over  the  preliminary  investigation,  who  discharged 
the  accused  from  custody,  on  application  by  their  counsel 
because  the  warrants  charging  them  with  manslaughter  and 
rioting  were  irregular  inasmuch  as  they  did  not  have  affixed 
to  them  the  stamp   required  by  law. 

It  is  beyond  the  scope  of  the  present  motion  for  us  to  at- 
tempt to  discuss  the  merits  of  the  appeal  sought  to  be  taken 
from  the  decision  of  the  magistrate.  We  are  unanimously  of 
opinion  that  the  motion  should  be  granted  and  that  the 
right  to  appeal  should  be  allowed.  Article  1,014,  section  2, 
of  the  Revised  Statutes  of  Canada,  1907,  reproduces  article 
743  of  the  Criminal  Code  of  Canada,  and  reads  as  follows: 
The  Court  before  which  any  accused  person  is  tried  may, 
either  during  or  after  the  trial,  reserve  any  question  of 
law  arising  either  oh  the  trial  or  on  any  of  the  proceedings 
preliminary,  subsequent  or  incident  theioto,  or  arising  out 
of  the  direction  of  the  jud$e,  for  the  opinion  of  the  Court 
of  Appeal. 

After  the  preliminary  investigation  on  behalf  of  the 
Crown  to  establish  its  case,  and  before  they  had  pleaded  to 
the  indictment,  the  prisoners,  by  their  counsel,  raised  the 
technical  objection  already  referred  to,  and,  although  the 
Deputy  Clerk  of  the  Peace  petitioned  to  be  allowed  to  affix 
the  required  stamps  to  the  warrants,  the  magistrate  refused 
his  petition  and  also  refused  to  state  a  reserved  case,  and 
ordered  that  the  prisoners  be  put  at  liberty.  The  Code, 
article  1015,  R.  S.  C,  1907,  provides  that  where  the  pre- 
siding magistrate  or  judge  refuses  to  reserve  a  question,  the 
Court  of  King's  Bench,  sitting  in  appeal,  can  be  applied  to 
to  obtain  leave  to  appeal,  and  a  case  shall  be  stated  for  the 
opinion  of  the  Court  of  Appeal.  The  learned  counsel  for 
the  accused  has  cited  to  us  a  case  decided  by  this  Court: 
The  King  v.  Trepanier,  Q.  R.  10  K.  B.  175.  *  On  referring 
to  the  case,  however,  we  have  no  hesitation  in  saying  that 
it  is  inapplicable  to  the  present  issue.  In  that  case,  a 
prisoner,  after  being  committed  for  trial,  referred  an  ab- 
stract question  to  this  Court  for  its  opinion.  The  Crown 
will,  therefore,  be  required  to  state  a  case  for  the  considera- 
tion of  this  Court  on  the  issues  as  raised. 

The  following  are  the  grounds  upon  which  the  present 
appeal,  allowed  by  the  judgment  above  reported,  is  based: 

1.  Were  any  stamps  required  upon  the  warrants  issued 
in  this  case? 
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2.  If  any  stamps  were  originally  required  upon  the  war- 
rants issued  in  this  cause,  could  the  accused  take  advantage 
of  their  omission  after  having  voluntarily  appeared  for  the 
preliminary  investigation  and  pleaded  not  guilty  to  the  in- 
formation laid  and  entered  into  recognizance  and  made 
option  for  a  trial  before  the  magistrate,  without  having 
raised  any  objection  to  the  said  warrants. 

3.  If  any  stamps  were  originally  required  upon  said  war- 
rants, was  their  absence,  in  any  case,  ground  for  quashing 
the  said  indictment? 

4.  If  any  stamps  were  required,  should  the  petition  of 
the  Deputy  Clerk  of  the  Peace  not  have  been  granted  and 
he  have  been  allowed  to  place  stamps  upon  the  said  war- 
rants ? 


QUEBEC. 

Court  of  King's  Bench  May  18th,  1907. 

GRAND  TRUNK  RAILWAY  COMPANY  v.  VIPOND. 

Carriers  --•  Railway  —  Bill  of  Lading  —  Connecting  Lines — 
Erroneous  Charge  by  One  Carrier  —  riubs&jueHt  Carrier9* 
Responsibility. 

Blanchet,  J.: — This  is  an  appeal  from  the  judgment 
rendered  by  the  Superior  Court,  Montreal,  Dunlop,  J.,  on 
the  22nd  of  December,  1906.  On  the  7th  March,  1906, 
plaintiffs  brought  the  action  against  the  defendant  company, 
asking  that  they  be  ordered  to  deliver  to  plaintiffs  forthwith 
a  shipment  of  two  hundred  and  forty-six  packages  of  fruit, 
under  and  by  virtue  of  a  certain  bill  of  lading  issued  at 
Kingston,  Jamaica,  on  the  24th  February,  1906.  Plaintiffs, 
by  their  declaration,  say  that  at  Kingston,  Jamaica,  on  the 
24th  February,  1906,  the  Royal  Mail  Steam  Packet  Com- 
pany issued  a  bill  of  lading  by  which  they  agreed  to  deliver 
at  Montreal  to  plaintiffs,  two  hundred  and  forty-six  packages 
of  fruit,  at  a  rate  making  a  total  of  $196.35  for  the  whole 
shipment.  The  said  shipment  was  entrusted  by  the  said 
ocean  carrier,  the  Royal  Mail  Steam  Packet  Company,  to  the 
defendants  for  delivery  to  plaintiffs  at  Montreal,  on  produc- 
tion of  said  bill  of  lading  and  payment  of  charges,  to  wit, 
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$196.35.  That  said  shipment  arrived  at  Montreal  on  or 
about  the  5th  March  over  defendants'  railway.  That  on  the 
date  said  action  was  taken,  to  wit,  on  the  7th  March,  1906, 
said  shipment  was  still  in  possession  and  under  control  of 
defendants.  That  defendants  neglected  to  advise  plaintiffs 
of  the  arrival  of  said  shipment.  That  on  the  7th  March, 
1906,  plaintiffs  tendered  to  defendants  the  sum  of  $196.35 
for  freight  due,  and  the  sum  of  $4.67  for  cartage,  making 
in  all  the  sum  of  $201.02,  and  did  offer  to  surrender  to 
defendants  at  the  same  time  the  said  bill  of  lading  on  de- 
livery of  said  goods.  That  defendants  did  unlawfully  and 
without  cause  or  reason  refuse  to  deliver  said  shipment  of 
fruit  in  accordance  with  the  terms  of  said  bill  of  lading. 
That  the  value  of  said  fruit  was  $1,100.  That  bv  reason  of 
defendants'  refusal  to  deliver  to  plaintiffs  the  said  shipment 
of  fruit  in  accordance  with  the  terms  of  said  bill  of  lading, 
said  fruit  deteriorated  and  plaintiffs  suffered  damage  for 
which  they  reserve  recourse  against  defendants.  That 
plaintiffs  had  requested  defendants  to  deliver  to  them  said 
shipment  of  fruit  by  a  letter  dated  March  7,  1906,  and  con- 
cluded asking  that  defendants  be  condemned  to  deliver  to 
them  forthwith  the  said  shipment  of  fruit,  with  costs  of 
this  suit. 

Defendants  met  this  action  by  a  plea  denying  its  essen- 
tial allegations,  and  contending  that  they  were  not  parties 
to  said  bill  of  lading,  nor  agents  of  the  said  Royal  Mail  Steam 
Packet  Company.  That  the  sum  tendered  by  plaintiffs  as 
set  forth  in  their  action  was  insufficient  to  cover  advance 
charges  paid  by  defendants  to  their  connections  at  Rouse's 
Point,  New  York,  plus  defendants'  freight  charges  and  cart- 
ago,  to  wit,  the  sum  of  $206.06.  That  on  the  6th  March, 
1906,  defendants  did  receive  from  the  Delaware  &  Hud- 
son Company  at  Rouse's  Point,  New  York,  car  No.  11173 
N.D.T.,  for  furtherance  to  Montreal.  That  said  car  was 
forwarded  the  same  morning  that  it  was  received,  and  arrived 
at  Montreal  about  9  o'clock  March  6,  1906,  and  plaintiffs 
were  at  once  advised  by  telephone  of  its  arrival,  and  the  same 
day  examined  the  said  fruit.  That  on  March  8,  1906,  plain- 
tiffs did  pay  to  defendants  all  charges  on  said  shipment  of 
fruit,  amounting  to  $206.06,  and  did  take  delivery  and  pos- 
session of  said  shipment.  That  said  shipment  was  handled 
promptly  and  without  neglect  by  defendants,  and  suffered 
no  deterioration  or  damage  while  in  their  possession.    That 
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said  shipment  was  in  a  damaged  condition  when  it  left  the 
steamship  at  New  York,  and  the  first  land  carrier,  to  wit, 
the  New  York  Central  &  Hudson  River  Railway  Company, 
did  so  receipt  for  said  fruit. 

Plaintiffs'  answer  to  defendants'  plea  sets  forth  that  they 
are  not  concerned  with  and  are  ignorant  of  the  advance 
charges  paid  by  defendants  at  Rouse's  Point  on  its  freight 
charges,  beyond  the  amount  indicated  in  the  through  bill 
of  lading,  and  deny  that  their  tender  was  insufficient.  That 
defendants  on  the  7th  March  demanded  from  plaintiffs  the 
sum  of  $314.62,  and  unlawfully  refused  to  deliver  to  plain- 
tiffs the  said  shipment  without  receiving  said  sum.  That 
after  the  institution  of  the  present  action  defendants  did 
deliver  to  plaintiffs  the  said  shipment,  in  accordance  with  the 
tender  made  herein  by  plaintiffs  on  the  7th  March,  with  the 
exception  of  a  charge  of  $3.75,  which  charge  plaintiffs  had 
no  means  of  knowing,  and  which  sum  defendants  did  not 
demand  from  plaintiffs  until  defendants  were  willing  to 
deliver  to  plaintiffs  said  shipment  in  accordance  with  the 
terms  of  the  bill  of  lading,  and  the  terms  of  the  tender  as 
made  by  plaintiffs  on  the  7th  March,  1906. 

Defendants  replied  to  plaintiffs'  answer  denying  that 
plaintiffs'  exhibit  is  a  through  bill  of  lading,  and  contending 
that  said  pretended  tender  referred  to  by  plaintiffs  was 
neither  legal  nor  sufficient.  Defendants  further  say  that 
the  expense  bill  for  $314.62  referred  to  by  plaintiffs  was  de- 
manded by  them  on  information  and  advice  from  the  initial 
land  carrier  (the  New  York  Central  and  Hudson  River  Rail- 
road Company).  Defendants  also  contended  that  on  March 
7th  one  of  plaintiffs'  firm  was  told,  when  he  disputed  the 
expense  bill  for  freight  charges,  etc.,  that  defendants  could 
not  accept  charges  as  per  bill  of  lading,  in  full  of  all  de- 
mands, inasmuch  as  there  was  nothing  in  or  on  the  bill  of 
lading  to  show  that  the  inland  charges  were  prepaid,  unless 
investigation  should  be  made,  which  investigation  was  started 
at  once  by  telegram;  but  that  should  it  subsequently  be 
found  that  there  was  any  error  in  said  expense  bill,  plain- 
tiffs' claim  for  overcharge  would  be  promptly  recognized. 

The  appellant  contends  that  there  is  not  merely  a  ques- 
tion of  costs  involved  in  the  present  appeal,  as  the  learned 
Judge  below  held,  but  there  is  a  serious  question  of  law  at 
stake.     The  appellant  further  contend?  that  the  bill  of  lad- 
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ing  in  question  was  not  a  through  one,  and  that  there  is  an 
error  in  the  following  considerant  of  the  judgment: 

"  Considering  that  said  shipment  of  fruit  referred  to  in 
said  bill  of  lading  was  at  the  date  of  the  institution  of  the 
present  action  in  possession,  and  under  the  control  of  the 
defendants." 

The  majority  of  the  Court  is  of  opinion  that  the  judg- 
ment must  be  maintained.  The  law  on  the  point  is  clear. 
Appellant  is  the  agent  of  the  former  carrier,  and  is  respon- 
sible for  the  error  made.  We  do  not  think,  for  special  reas- 
ons, that  it  is  necessary  to  go  further  to  determine  the  re- 
sponsibility of  the  appellant  on  a  through  bill  of  lading  to 
which  it  was  not  a  consenting  party.  Judgment  confirmed, 
and  appeal  dismissed  with  costs. 

Taschereau,  C.J : — There  is  no  error  in  the  judgment  of 
the  Superior  Court.  Without  pronouncing  on  the  liability 
of  the  appellant  upon  the  terms  of  the  bill  of  lading  in  ques- 
tion in  this  case,  the  majority  of  this  Court  is  of  opinion  to 
confirm  said  judgment,  with  costs. 

Bosse,  and  Cross,  JJ.,  concurred. 

Trenholme,  J.,  dissenting: — In  my  opinion  this  appeal 
should  be  allowed.  The  appellant  company  never  saw  the 
bill  of  lading  previous  to  being  sued.  It  had  received  the 
goods  in  question  at  Rouse's  Point  from  the  Delaware  &  Hud- 
son Railway  Company,  who  had  carried  them  there.  With 
the  goods  the  Delaware  &  Hudson  Company  gave  the  appel- 
lant a  memorandum  of  the  freight  charges.  It  was  while 
without  further  information  than  this  that  a  demand  was 
made  upon  the  appellant  for  the  goods.  It  refused  to  deliver 
them  up,  because  the  amount  of  the  freight  charges  men- 
tioned in  the  memorandum  was  not  tendered.  It  was  only 
subsequently  that  the  appellant  discovered  that  the  memo- 
randum was  wrong.  But  it  did  its  best  to  straighten  matters 
up  by  wiring  and  writing  to  the  Delaware  &  Hudson  Com- 
pany. To  my  mind,  it  was  for  the  respondents  to  ascertain 
the  true  amount  due  for  freight.  The  Delaware  &  Hudson 
Company  was  their  agent;  it  was  not  the  agent  of  the  appel- 
lant. It  is  not  merely  a  question  of  costs  in  the  present 
appeal.  I  consider  that  the  appellant  was  justified  in  refus- 
ing delivery  of  the  goods  until  it  was  satisfied  that  the  real 
amount  due  for  freight  had  been  paid  it. 
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QUEBEC. 

Court  of  King's  Bench.  May  18th,  1907. 

MONTREAL  LIGHT,  HEAT,  AND  POWER  COMPANY 

v.  ARCHAMBAULT. 

Water  and  Watercourses — Dam  in  River  Causing  Ice  Jams — 
Consequent  Destruction  of  Bridge  across  River. 

Bosse,  J. : — The  present  appeal  is  brought  from  a  judg- 
ment rendered  by  Mr.  Justice  Loranger,  on  the  24th  day  of 
April,  1906,  condemning  the  two  appellants,  the  Montreal 
Light,  Heat,  and  Power  Company,  and  the  Montreal  and 
St.  Lawrence  Light  and  Power  Company,  jointly  and  sev- 
erally, to  pay  to  the  respondent  the  full  amounts  claimed 
by  both  the  principal  and  the  incidental  demands,  forming 
a  total  of  $40,000,  with  interest  from  the  date  of  the  re- 
spective demands. 

The  original  action  was  brought  by  the  Attorney-General 
for  the  province  of  Quebec  to  recover  on  behalf  of  the  pro- 
vince the  sum  of  $20,000,  being  the  amount  of  damage 
alleged  to  have  been  sustained  by  the  partial  destruction  of 
a  bridge  across  the  Richelieu  river,  connecting  the  villages 
of  Chambly  and  Richelieu,  and  commonly  known  as  the  Yule 
bridge.  Three  spans  of  this  bridge  were  carried  away  by 
the  ice  on  the  first  day  of  April,  1904,  during  the  spring 
freshet,  and  it  was  alleged  that  this  partial  destruction  of 
the  bridge  was  attributable  to  a  dam  belonging  to  the  Mon- 
treal and  St.  Lawrence  Light  and  Power  Company,  and 
operated  by  the  Montreal  Light,  Heat  and  Power  Company, 
which  dam  had  been  erected  across  the  river  a  short  distance 
below  the  bridge  in  question  in  the  year  1896.  On  exactly 
the  same  date  in  the  following  year,  namely,  on  the  1st  day 
of  April,  1905,  almost  the  entire  balance  of  the  bridge  was 
carried  away  in  a  similar  manner,  which  gave  rise  to  an  in- 
cidental supplementary  demand  for  a  further  sum  of  $20,000. 

The  plaintiff  in  his  quality  of  Attorney-General  of  the 
Province  of  Quebec,  alleged  by  his  declaration  in  tfie  original 
action,  that  the  province  was  the  owner  of  a  toll  bridge  across 
the  Richelieu  river,  and  known  as  the  Yule  bridge;  that  on 
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the  1st  day  of  April,  1904,  a  large  portion  of  the  bridge  was 
carried  away  and  destroyed  by  the  flood,  which  flood  was 
alleged  to  be  due  to  the  joint  fault  of  the  companies  defend- 
ant; that  some  years  before  a  dam,  about  twenty-six  feet  in 
height,  had  been  constructed  by  the  Chambly  Manufacturing 
Company,  now  known  as  the  Montreal  and  St.  Lawrence 
Light  and  Power  Company,  from  1,300  to  1,500  feet  below 
the  Yule  bridge;  that  the  dam  was  constructed  under  the 
authority  of  both  the  provincial  and  federal  governments, 
upon  the  condition  that  any  person  suffering  damage  by  rea- 
son of  the  dam  should  be  indemnified;  that  the  other  de- 
fendant, the  Montreal  Light,  Heat  and  Power  Company,  was 
incorporated  with  powers    to    exercise    the    franchises  and 
charter  rights  of  any  company  whose  undertaking  it  might 
acquire  by  purchase  or  lease,  and  with  the  right  to  amalga- 
mate with  any  such  company;  that  the  Montreal  Light,  Heat 
and  Power  Company  has  acquired,  if  not  the  whole,  at  least 
a  majority  of  the  shares  of  the  Montreal  &  St.  Lawrence 
Light  and  Power  Company,  and  exercises  and  controls  its 
affairs  to  such  an  extent  that  a  veritable  fusion  exists  be- 
tween the  two  companies;  that  the  interests  of  the  two 
companies  are  identical;  that  the  Montreal  Light,  Heat  and 
Power  Company  reconstructed  the  dam  itself  after  it  had 
been  partially  carried  away;  that  the  Montreal  Light,  Heat 
and  Power  Company  has  been  in  the  habit  each  year  of  rais- 
ing the  height  of  the  dam  three  feet  by  attaching  planks 
known  as  flash  boards,  which  raised  the  water  so  much  more ; 
that  the  Chambly  Manufacturing  Company,  now  known  as 
the  Montreal  and  St.  Lawrence  Light  and  Power  Company, 
recognizing  the  dangers  which  the  erection  of  the  dam  would 
entail,  raised  the  Yule  bridge  six  feet,  and  paid  the  Central 
Vermont  Railway  Company  the  cost  of  raising  its  own  bridge 
six  feet,  which,  however,  was  insufficient,  as  they  should 
have  been  raised  at  least  twelve  feet;  that  the  destruction 
of  the  Yule  bridge  was  due  to  the  construction  of  the  dam, 
which  had  the  effect  of  raising  the  level  of  the  river  from 
above  the  Central  Vermont  bridge  down;  that  the  rapid 
which  existed  at  the  time  of  the  construction  of  the  bridge 
is  now  changed  into  a  still  water  basin,  which  caused  it  to 
freeze  much  more  than  before;  that  at  the  time  of  the  flood 
in  the  spring  of  1904,  the  ice  from  above,  not  being  able  to 
escape,  piled  up  on  the  bridge  by  reason  of  the  construction 
of  the  dam,  and  the  failure  of  the  defendants  to  open  a 
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channel,  and  that  in  consequence  the  defendants  are  jointly 
and  severally  responsible  for  the  destruction  of  the  bridge. 

To  this  action  the  defendants  pleaded  separately.  The 
Montreal  Light,  Heat  and  Power  Company  denied  that  it 
was  in  any  way  responsible  for  the  dam;  that  if  any  damage 
was  done  to  the  bridge  it  was  not  due  to  any  fault  for  which 
they  were  responsible,  but  to  natural  causes,  including  the 
configuration  of  the  river  and  the  unusually  severe  winter, 
which  resulted  in  bridges  on  the  Richelieu  river,  many  miles 
above  the  points  indicated  in  plaintiff's  declaration,  and  else- 
where throughout  Canada,  being  destroyed. 

The  other  defendant,  the  Montreal  and  St.  Lawrence  Light 
and  Power  Company,  pleaded  that  its  dam  was  constructed 
under  legislative  authority,  and  that  its  powers  had  been 
lawfully  and  prudently  exercised,  both  in  the  construction 
and  operation  of  its  works ;  that  any  works  done  by  the  com- 
pany were  done  at  the  special  instance  and  request  of  the 
then  proprietors  of  the  bridge,  and  with  the  consent  of  both 
the  Dominion  and  provincial  authorities,  and  were  accepted 
by  the  proprietors  of  the  bridge;  that  the  level  of  the  Cen- 
tial  Vermont  bridge  was  never  changed;  they  also  pleaded, 
as  did  the  other  company,  that  any  damage  which  was  done 
was  due  to  natural  causes,  as  above  related. 

The  pleadings  upon  the  incidental  demand  were  practic- 
ally similar  save  that  both  companies  added  as  an  additional 
ground  of  defence  that  if  the  balance  of  the  bridge  had  been 
carried  away,  it  was  due  to  the  fault  and  negligence  of  the 
provincial  authorities  who  had  refused  to  remove  the  same, 
although  formally  protested  and  required  to  do  so;  and  that 
moreover  the  Minister  of  Public  Works  had  expressly  for- 
bidden the  removal  of  the  ruins,  although  it  was  apparent 
that  their  complete  destruction  was  highly  probable  if  they 
were  allowed  to  remain  in  the  condition  in  which  they  then 
were. 

The  two  issues  were  joined  and  the  case  came  on  for  trial 
before  Mr.  Justice  Loranger  in  the  month  of  September, 
1905.  The  trial  occupied  almost  the  entire  months  of  Sep- 
tember and  October,  a  very  large  number  of  witnesses 
being  examined  on  both  sides  upon  the  facts  as  well  as  a 
number  of  experts.  In  rendering  the  judgment  below,  the 
learned  Judge,  after  reciting  the  pleadings  held  that  the 
Yule  bridge  was  the  property  of  the  province,  having  been 
constructed  by  John  Yule,  jr.,  under  a  statute  which  enacted 
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that  at  the  expiration  of  fifty  years  the  property  should  pass 
to  the  Crown  subject  to  the  payment  of  an  indemnity;  and 
that  the  fifty  years  having  expired,  the  property  fell  into 
the  domain  of  the  province,  although  the  Dominion  Govern- 
ment were  compelled  to  pay  the  amount  awarded  on  a  judg- 
ment of  the  Exchequer  Court,  upon  the  ground  thai  the 
Federal  Government  was  responsible  for  the  debts  of  the 
province  existing  at  the  time  of  Confederation.  The  Court 
held,  therefore,  that  the  plaintiff  had  the  necessary  quality 
to  institute  the  action. 

Passing  next  to  the  ownership  of  the  dam,  the  Court  held 
that  it  had  been  constructed  by  the  Chambly  Manufacturing 
Company,  whose  name  had  been  changed  to  the  Montreal 
and  St.  Lawrence  Light  and  Power  Company,  that  the  other 
defendant,  the  Montreal  Light,  Heat  and  Power  Company, 
had  virtually  fused  with  the  Montreal  and  St.  Lawrence 
Light  and  Power  Company,  that  it  was  the  proprietor  of  the 
works  and  accessories  and  particularly  of  the  dam;  and  that 
it  had  reconstructed  the  cross-dam  in  1896,  a  large  portion 
having  been  destroyed. 

Coming  to  the  facts  of  the  case,  the  learned  Judge  found 
that  floods  such  as  those  which  occurred  in  1904  and  1905 
had  never  been  known  before  the  construction  of  the  dam, 
which  he  attributed  to  the  fact  that  the  river  was  then  a 
rapid  which  offered  a  free  passage  for  the  ice,  and  prevented 
flooding;  and  that  the  creation  of  the  still  water  basin  above 
the  dam  caused  the  river  to  freeze  to  a  much  greater  extent 
than  had  ever  been  known  before.  He  held,  further,  that  the 
water  from  above  filtered  under  the  ice  in  the  basin  and 
raised  it  until  it  reached  the"  floor  of  the  bridge,  which  it 
lifted  from  its  seat;  and  furthermore,  that  the  ice  coming 
down  the  river,  not  being  able  to  ^et  under  the  ice  in  the 
basin  as  did  the  water,  formed  a  dam  which  piled  up  the 
water  behind  until  it  came  down  with  a  violence  never  known 
before. 

The  learned  Judge  also  referred  to  the  fact  that  the  two 
bridges  had  been  raised  at  the  expense  of  the  company. 
The  judgment  then  mentions  that  the  winter  of  1903-4  was 
an  exceptionally  severe  one,  and  goes  on  to  recite  the  action 
of  the  water  and  ice  during  the  few  days  preceding  the  de- 
struction of  the  bridge,  i.e,,  from  the  25th  day  of  March, 
1904,  to  the  1st  dav  of  April,  190 i,  and  the  various  ice  jams 
which  occurred.    Heference  is  also  made  to  the  flash  boards, 
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as  to  which  it  is  stated  that,  although  the  proof  is  contra- 
dictory as  to  when  they  were  removed,  the  ice  remained 
solid  even  after  they  were  removed,  and  that  they  conse- 
quently contributed  to  the  destruction  of  the  bridge. 

The  learned  Judge  then  held  that  the  proof  offered  by 
the  defendants  was  purely  theoretical,  and  could  not  avail 
against  the  facts  proved,  affirming  that  the  conditions  of  the 
river  had  been  changed,  and  that  the  ice  jams  must  be  at- 
tributed to  the  changes  so  made.  The  learned  Judge  then 
proceeded  to  condemn  the  defendants  jointly  and  severally 
for  the  full  amounts  of  the  two  demands. 

The  majority  of  this  Court  is  of  opinion  there  is  no  error 
in  that  part  of  the  judgment  of  the  Superior  Court  whereby 
it  is  declared  that  the  carrying  away  and  the  destruction  of 
part  of  the  Yule  bridge,  the  1st  April,  1904,  and  its  almost 
complete  destruction  the  1st  April,  1905,  were  due  to  the 
increase  in  height  of  the  water  in  the  river,  caused  by  the 
building  of  the  dam  of  the  Montreal  and  St.  Lawrence 
Light  and  Power  Company,  partially  reconstructed  by  the 
Montreal  Light,  Heat  and  Power  Company,  used  by  the  latter 
company  and  used  for  the  benefit  of  both  companies.  The 
two  companies  are  jointly  and  severally  responsible  for  the 
damages  caused  by  the  increase  in  depth  of  the  water  of  the 
river.  The  plaintiff,  in  his  quality,  had  the  right  to  claim 
indemnity  and  damages  from  the  said  two  companies  for 
the  damages  caused  and  suffered,  and  it  is  established  that 
the  damages  caused  were  considerable,  on  both  the  1st  April, 

1904,  and  the  1st  April,  1905.  It  does  not  clearly  appear 
in  the  record,  however,  what  was  the  sum  total  of  the  dam- 
ages suffered  on  the  1st  April,  1904,  and  there  are 
no  damages  proved  to  have  been  caused  on  the  1st  April, 

1905,  and  it  is  impossible  to  determine  from  the  evidence  a» 
made  what  was  the  total  amount  of  the  damages  suffered. 
There  is,  accordingly,  error  in  the  judgment  of  the  Superior 
Court  condemning  the  appellants  to  pay,  as  the  sum  total 
of  said  damages,  $40,000,  with  interest  and  costs.  We  are 
of  opinion,  however,  that  the  plaintiff,  in  his  quality,  has 
suffered  a  considerable  amount  of  damages,  and  has  the  right 
to  a  condemnation  against  the  appellants,  the  amount  of 
which  cannot  be  determined  by  the  evidence  of  record,  and 
could  only  be  determined  by  an  expertise  conducted  by  men 
of  experience  in  the  subject  matter.     We,  therefore,  order 

VOL.  III.  K.L.R.  NO.  6  —  19. 
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an  expertise  on  the  following  points :  (1)  What  was  the  value 
of  the  bridge  and  its  approaches  on  the  1st  April,  1904,  and 
what  damage  did  it  sustain  on  that  date;  (2)  what  damage 
aid  the  bridge  and  its  accessories  suffer  on  the  1st  April, 
1905;  (3)  how  can  what  remains  of  the  bridge  be  utilized, 
and  what  is  the  value  of  the  accessories  of  the  bridge  (ap- 
proaches, culverts,  ditches,  weighing-house,  etc.),  in  case  of 
the  reconstruction  of  the  bridge  at  the  same  place,  and  also 
what  would  be  their  value  in  case  the  bridge  cannot  be  re- 
built; (4)  what  would  it  cost  to  rebuild  the  bridge  on  the 
former  site,  using,  as  much  as  possible,  the  old  material; 
said  reconstruction  to  be  effected  respecting  solidity,  strength 
and  height,  with  a  view  of  meeting  the  new  condition  of 
affairs  resulting  from  the  erection  of  the  appellants'  dam. 
The  experts  are  authorized  to  make  use  of  the  proof  now  of 
record,  and  to  swear  and  examine  such  other  witnesses  and 
require  the  production  of  such  further  evidence  as  they  may 
deem  necessary.  The  experts  will,  when  their  task  is  com- 
pleted, report  to  the  Superior  Court,  which  will  homologate 
the  report.  As  to  the  costs  on  the  present  appeal,  this 
Court  recommends  that  the  government  of  the  province  pay 
them  to  the  appellants;  the  costs  in  the  Superior  Court  are 
reserved  until  final  adjudication  upon  the  damages  suffered. 

Taschereau,  C.J.,  Blanchet,  and  Cross,  JJ.,  con- 
curred. 

Trenholme,  J.,  dissenting: — I  am  in  the  minority  in 
the  present  appeal  on  the  question  of  responsibility  for  the 
destruction  of  the  bridge  in  question.  The  wbMe  question, 
the  only  question,  to  be  decided,  is,  what  was  the  cause  which 
led  to  the  destruction  of  the  Yule  bridge.  Was  it  the  result 
of  the  dam  constructed  and  maintained  in  the  Richelieu  river 
by  the  appellants,  or  was  it  not  merely  the  result  of  the 
natural  action  of  the  ice?  The  proof  in  favour  of  the  re- 
spondent is  undoubtedly  very  strong,  but  two  points,  par- 
ticularly, seem  to  have  been  relied  upon  to  sustain  the  re- 
spondent's pretensions.  One  of  the  arguments  referred  to 
is  that  since  1846  the  bridge  had  never  been  damaged  until 
the  two  occasions  in  question,  both  subsequent  to  the  con- 
struction of  the  dam.  The  other  principal  argument  is  that 
the  bridge  was  raised  by  the  appellants  from  four  to  six 
feet,  and  that  they  also  paid  the  Central  Vermont  Railway 
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Company  a  large  sum  of  money  for  the  raising  of  the  railway 
bridge  by  several  feet.  As  I  have  said,  these  are  the  two 
arguments  on  which  respondent  relies  mainly  before  this 
Court.  But,  to  my  mind,  in  answer  to  the  first  point,  it  may 
be  well  said  that  the  fact  that  a  bridge  has  stood  for  fifty 
years  uninjured  does  not  necessarily  lead  one  to  suppose  that 
it  should  always  continue  to  stand  harmless.  We  must  take 
into  consideration  the-  natural  causes  which  would  be  liable 
to  arise  unexpectedly  during  any  particular  season,  and 
which  would  be  of  a  nature  to  injure  the  bridge.  Now,  it 
16  proved  that  the  two  winters  immediately  preceding  the 
two  occasions  on  which  the  bridge  was  damaged,  were  of 
unusual  severity.  The  ice  formed  early  and  attained  great 
thickness,  it  was  unusually  thick.  Now  there  is  strong 
evidence,  and  uncontradicted  evidence,  that  the  ice  jammed 
and  grounded  on  three  separate  occasions  in  the  Richelieu 
river,  and  on  each  occasion  far  above  the  mark  attained  by 
the  backing  up  of  the  water  occasioned  by  the  presence  of 
the  dam  in  questiori.  The  ice,  so  accumulated,  later  swept 
down  the  river  and  damaged  the  bridge.  How  then  can  we 
say  that  the  appellants'  dam  caused  the  ice,  by  reason  of 
the  stillness  of  the  water,  to  attain  to  unusual  thickness 
and  thus  carry  away  the  bridge?  As  to  the  second  point, 
namely,  the  raising  of  the  bridges,  it  seems  to  me  that  the 
appellants  simply  took  the  very  best  means  possible  to  avoid 
any  disaster.  It  does  not  go  to  shew  any  liability  on  their 
part  for  the  subsequent  accident;  but  it  does  show  their 
desire  and  intention  to  obviate  any  ordinary  increase  in 
the  height  of  the  waters.  In  my  opinion  we  should  be  very 
sure  before  we  condemn  the  appellants  in  the  very  large 
sum  involved.  I  am  simply  to  judge  the  evidence  as  I  find 
it  in  the  record,  and,  not  being  a  hydraulic  engineer,  I  con- 
sider the  evidence  of  the  expert  witnesses,  examined  in  this 
case,  and  men  of  weight  in  their  profession,  should  guide 
us  in  arriving  at  a  just  appreciation  of  the  facts.  In  my 
opinion,  I  accept  the  evidence  of  the  experts  called  on  the 
part  of  the  appellants,  and  I  have  no  hesitation  whatever 
in  accepting  their  view  of  the  case,  namely,  that  even  in  the 
absence  of  the  dam,  the  formidable  natural  ice-jams  which 
had  formed  in  the  river,  would  owing  to  their  unusual  size, 
have  carried  away  the  bridge.  The  extreme  rigor  of  the 
winters  was  the  real  cause  of  the  destruction  of  the  bridge, 
and  not  the  dam,  because  it  is  established  that  the  ice  jams 
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occurred  above  the  backwater  mark  of  the  dam.  The  evi- 
dence of  the  engineers  of  both  parties  is,  in  the  main,  irre- 
concilable, but  there  is  sufficient  proof  in  the  record  to  sus- 
tain my  opinion  that  the  present  appeal  should  be  allowed, 
and  the  action  dismissed,  with  costs. 


QUEBEC- 
ARCHIBALD,  J.  May  25th,  1907. 

MERGANTHALER   LINOTYPE   COMPANY   v. 

DOUGALL. 

Patent  of  Invention  —  Agreement  to  Manufacture  Patented 
Article  —  Liability  to  Account  —  Overcharges  by  Patentee 
for  Parts  Supplied. 

Archibald,  J.: — This  is  an  action  to  account  by  the 
plaintiff  against  the  defendant.  The  plaintiff  alleges  that 
on  the  28th  day  of  April,  1891,  the  company,  in  whose 
rights  the  plaintiff  now  is,  which  was  then  the  proprietor  of 
certain  letters  patent  covering  a  linotype  machine  in  the 
Dominion  of  Canada,  assigned  said  rights  to  the  defendant 
under  certain  conditions,  among  which  were  that  the  de- 
ftndant  should  establish  and  equip  a  factory  in  Canada  for 
the  manufacture  of  the  linotype  machines,  and  should  so 
manufacture  a  certain  number  annually,  and  account  to  the 
plaintiff's  auteur  for  the  one-half  of  the  net  profits  of  sai3 
manufacture.  It  was  further  agreed  that  the  plaintiff's 
auteur  should  furnish  to  defendant  such  special  tools  as  de- 
fendant might  order  for  the  manufacture  of  said  machines 
not  exceeding  in  value  the  sum  of  $3,500,  which  tools  were 
to  be  furnished  to  the  defendant  on  the  basis  of  the  actual 
cost  of  labour  and  material,  and  10  per  cent,  for  other  manu- 
facturing expenses,  and  the  plaintiff's  auteur  further  agreed 
to  furnish  such  patterns  and  working  drawings  as  might  be 
ordered  by  the  defendant  for  making  said  machines,  not  to 
exceed  in  cost  $3,000,  and  to  be  paid  for  on  the  same  basis 
as  the  special  tools;  that  the  plaintiff's  auteur  further  agreed 
to  furnish  defendant  with  such  special  parts  of  said  ma- 
chines as  he  should  order,  not  exceeding  in  value  $275  upon 
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eaen  machine,  to  be  paid  for  by  him  on  the  same  basis  as 
for  the  special  tools;  that  the  said  defendant  agreed  to 
render  an  itemized  statement  of  the  business  done  under 
said  agreement  semi-annually  on  the  first  days  of  June  and 
December  in  each  year,  and  to  divide  profit*  equally;  that 
in  pursuance  of  said  agreement  the  plaintiff's  auteur  did 
assign  to  the  defendant  the  patents  covering  the  manufac- 
ture of  the  said  machines,  and  the  said  defendant  did  pro- 
ceed and  did  establish  a  manufacture  for  said  machines  in 
the  city  of  Montreal,  and  did  prosecute  the  said  manufacture 
and  did  render  to  the  plaintiff's  auteur,  as  well  as  to  the 
plaintiff,  accounts  under  the  terms  of  said  contract,  which 
accounts  were  so  rendered  up  to  31st  day  of  May,  1903;  that 
after  said  date  and  up  to  31st  day  of  December,  1903,  the 
defendant  did  continue  the  manufacture  of  said  machines, 
but  wholly  failed  and  neglected  to  render  to  the  plaintiff 
any  account  of  the  profits  of  the  said  manufacture;  that  on 
or  about  the  31st  day  of  December,  1903,  the  defendant, 
without  any  authority  from  the  plaintiff,  sold  to  a  firm 
known  as  the  Toronto  Type  Foundry  Company,  Limited,  the 
linotype  factory  established  and  equipped  by  defendants  in 
Montreal  for  the  manufacture  of  said  machines  and  also  the 
tools,  patterns  and  working  drawings  and  patents  held  by 
him  in  virtue  of  his  agreements  with  the  auteur  of  the 
plaintiff,  which  sale  the  plaintiff  never  discovered  until  the 
month  of  May,  1904,  and  the  plaintiff,  reserving  its  right 
to  attack  and  set  aside  the  said  deed  of  rale,  now  demands 
that  the  contracts  passed  between  the  plaintiff's  auteur  and 
the  defendant  on  28th  day  of  April,  1891,  and  on  the  3rd 
day  of  September,  1891,  be  cancelled,  resiliated  and  ended 
as  and  from  the  31st  day  of  December,  1903,  and  further 
that  the  said  defendant  be  condemned  to  account  to  the 
plaintiff  for  his  transactions  under  such  contract  from  the 
31st  day  of  May,  1903,  to  the  31st  day  of  December,  1903, 
and  in  default  of  such  account  that  the  defendant  be  con- 
demned to  pay  the  plaintiff  the  sum  of  $100,000  in  lieu  of 
such  account  for  said  period. 

The  defendant  pleaded  to  said  action,  admitting  the 
agreements  set  up  by  the  plaintiff,  but  denying  the  responsi- 
bility towards  the  plaintiff  as  demanded  by  it;  admitting 
that  the  defendant  did  from  time  to  time  render  accounts 
to  the  plaintiff  and  the  plaintiff's  auteur  of  profits  realized 
by  the  manufacture  of  said  linotype  machines,  but  alleging 
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that  when  said  statements  were  rendered  defendant  was 
ignorant  that  plaintiff  had  failed  to  fulfil  its  obligations 
towards  the  defendant,  particularly  with  regard  to  the  price 
which  it  had  charged  him  during  the  whole  term  of  said 
agreement  for  special  tools  and  special  parts  of  linotype 
machines,  which  the  plaintiff  wras  obliged  to  manufacture 
and  sell  to  defendant  at  cost  of  labour  and  material,  plus 
10  per  .cent.,  and  defendant  has  every  reason  to  believe 
that  plaintiff  has  overcharged  him  sums  exceeding  $100,000, 
for  which  he  specially  reserves  all  his  rights  and  recourses. 
As  to  the  demand  for  an  account  for  the  period  from  the 
31st  day  of  May,  1903,  to  the  31st  day  of  December,  1903, 
defendant  admits  that  he  has  not  rendered  any  account  for 
that  period,  and  denies  his  liability  to  render  one;  and  the 
defendant  specially  pleaded  that  the  agreements  of  the  28th 
of  April,  1891,  and  3rd  of  September,  1891,  have  long  since 
expired,  inasmuch  as  all  the  patents  therein  conveyed  had 
expired  on  the  31st  day  of  May,  1903,  and  for  a  long  time 
previous  thereto,  and  subsequent  to  said  date  no  consider- 
ation was  given  by  the  plaintiff  to  the  defendant  which 
would  entitle  plaintiff  to  have  half  of  the  profits  of  the 
sale  of  the  machines  under  said  patents;  that  the  only  patent 
which  upon  ite  face  had  not  expired  on  the  31st  day  of  May, 
1903,  was  No.  36,542,  and  that  patent  had  never  been  legally 
assigned  to  the  defendant  by  the  plaintiff  or  the  plaintiff's 
auteur;  that  that  patent  was  issued  in  the  name  of  Ottmar 
Mergenthaler,  and  no  assignment  from  Ottmar  Mergenthaier 
was  ever  acquired  by  the  plaintiff  or  the  plaintiff's  auteur 
whereby  the  assignment  of  said  patent  and  by  plaintiff's 
auteur  to  defendant  was  ineffective;  that,  moreover,  said 
plaintiff  neglected  and  failed  to  assign  to  the  defendant 
every  patent  affected  referring  to  the  said  machine  issued 
in  the  United  States  in  breach  of  the  contract  with  the 
defendant;  that,  moreover,  the  company  plaintiff  failed  to 
protect  the  defendant  against  infringements  of  the  said 
patents  in  Canada,  and  thereby  violated  its  contract,  and 
the  defendant  prayed  the  dismissal  of  the  plaintiff's  action 
with  costs. 

Subsequently  the  defendant  moved  to  amend  its  plea  by 
adding  that  the  said  patent  No.  36,542  had  expired  long 
before  the  31st  dav  of  Mav,  1903,  by  reason  of  the  failure  of 
the  plaintiff  to  pay  the  renewal  fee  \%  the  patent  office  in 
due  time,  and  that  the  statement  made  by  said  patent  office 
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that  said  renewal  fee  had  been  paid  was  false.  It  was,  in 
fact,  proved  that  the  renewal  fee  in  question  was  mailed  in 
Montreal  by  a  person  here  in  the  employ  of  the  defendant 
to  the  patent  office  in  Ottawa  on  the  last  day  allowed  by 
law  for  the  payment  of  such  renewal  fee;  that  it  reached 
Ottawa  during  that  day,  but  did  not  come  into  possession 
of  the  proper  officer  in  the  patent  department  until  the 
following  day;  that  by  official  action  in  said  office  it  was 
treated  as  having  been  paid  on  the  day  on  which  it  was 
mailed  to  the  address  of  the  patent  office,  and  thereupon 
the  patent  was  considered  as  protected  by  the  patent  office; 
that  renewal,  however,  has  by  the  judgment  in  this  cause 
been  declared  ineffective  and  the  document  discharged  from 
%ihe  record.  It,  however,  appears  by  the  contract  between 
the  parties,  which  is  set  up  in  the  plaintiff's  declaration, 
that  the  existence  of  the  patent  in  question  was  not  treated 
between  the  parties  as  an  essential  condition  of  the  existence 
of  the  contract.  It  was  provided  in  clause  eight  of  the  con- 
tract as  follows :  "  If  the  patent  so  assigned  shall  be  attacked 
in  court,  or  any  one  shall  infringe  upon  the  same  in  said 
Dominion,  it  shall  be  the  duty  of  said  Dougall  to  notify 
said  company  of  such. attack  and  infringement,  and  it  shall 
be  the  duty  of  said  company  to  defend  *he  same  in  court, 
and  within  six  months  after  said  notice  to  proceed  vigor- 
ously in  court  to  prevent  said  infringement.  The  company 
shall  pay  all  expenses  of  such  litigation.  Should  the  said 
letters  patent,  for  any  cause,  be  invalidated,  the  party  of 
the  second  part  shall  have  the  right  to  terminate  the  present 
contract  forthwith/' 

It  appears,  then,  that  the  disappearance  of  the  patents 
was  made  a  ground  only  for  an  option  on  the  part  of  the 
defendant  to  terminate  the  contract;  taking  it,  then,  to  be 
true  that  on  the  31st  day  of  May,  1903,  no  patent  existed 
covering  the  manufacture  in  Canada  of  the  linotype  mach- 
ines in  question,  certainly  defendant  did  not  during  the 
period  between  May,  1903,  and  December,  1903,  consider 
his  contract  with  plaintiff  to  be  at  an  end,  on  the  contrary, 
he  considered  it  to  be  in  full  force  and  effect.  He  himself 
admits  in  his  defence  that  he  was  always  of  opinion  that 
he  owed  an  account  to  the  plaintiff  for  the  transactions  for 
that  period,  and  that  it  was  only  in  virtue  of  the  advice  of 
his  counsel  that  he  neglected  and  omitted  to  render  such 
an  account. 
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As  to  the  alleged  overcharge  made  by  plaintiff  and  its 
auteur  to  defendant  upon  the  goods  furnished  to  the  defen- 
dant, this  cannot  possibly  justify  a  refusal  of  the  defendant 
to  account,  nor  could  the  other  alleged  omissions  of  the 
plaintiff  to  comply  with  the  terms  of  the  agreement  between 
the  parties,  such  omissions,  if  they  existed,  being  at  the 
time  well  known  to  the  defendant.  If  there  are  overcharges 
as  alleged,  the  defendant  would  doubtless  have  the  right, 
unless  he  has  by  his  action  waived  it,  to  deduct  from  the 
amounts  of  his  account  any  overcharges  which  he  could 
establish;  he  would  also  doubtless  have  the  right,  if  such 
overcharges  exist,  to  demand  from  the  plaintiff  an  account 
for  the  purpose  of  determining  what  such  overcharges 
amount  to.  With  regard  to  that  portion  of  the  plaintiff's 
conclusion  which  seeks  the  resiliation  of  the  contract,  it 
appears  to  be  at  the  moment  of  little  interest,  inasmuch  as 
the  defendant  himself  treats  the  said  contract  as  long  since 
expired,  and  the  plaintiff  must,  therefore,  have  judgment 
declaring  said  contracts  at  an  end  and  no  longer  binding 
upon  the  parties,  and  also  ordering  the  defendant  to  render 
to  the  plaintiff  within  reasonable  delays  an  account  accord- 
ing to  law  of  his  transactions  in  relation  to  the  said  linotype 
machines  from  the  31st  day  of  May,  1903,  to  31st  day  of 
December,  1903,  and  defendant  is  condemned  to  pay  the 
plaintiff's  costs  of  action. 
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QUEBEC. 

Archibald,  J.  May  25th,  1907. 

DAN  DUB  AND  v.  COFFIN. 

Sale  of  (roads  —  Conditional  Sale  —  Retaking  Possession  — 
Repayment  of  Anwuni  Paid  on  Account  by  Purchaser. 

Archibald,  J.: — In  this  case  the  plaintiff  sues  the  de- 
fendant in  revendication  of  an  automobile,  alleging  that  on 
the  31st  of  May,  1906,  the  plaintiff  delivered  to  the  defend- 
ant an  automobile  for  which  the  defendant  promised  to  pay 
$1,225,  of  which  defendant  paid  $400  in  cash  and  gave  two 
promissory  notes;  one  for  $600  to  the  order  of  the  plaintiff, 
and  the  other  for  $225  to  the  order  of  one  Gadbois,  and 
in  addition  hypothecated  a  certain  property  belonging  to  the 
defendant  as  collateral  security  for  the  punctual  pay- 
ment of  the  said  two  notes;  that  the  defendant  did  not 
pay  at  their  maturity  the  two  notes  and  plaintiff  brings 
them  into  court  and  deposits  them  for  the  defendant,  and 
declares  himself  ready  to  radiate  the  hypotheque  which  the- 
defendant  consented  upon  his  property.  As  to  the  $40O 
paid  in  cash,  the  plaintiff  alleges  that  he  is  not  bound  to 
restore  the  same,  and  has  the  right  to  keep  it  in  compen- 
sation of  the  diminution  in  the  value  of  his  automobile  and 
also  in  payment  of  the  use  of  the  said  automobile  of  which 
the  defendant  had  possession,  from  the  31st  of  May,  1906, 
up  to  the  date  of  the  action,  19th  of  October,  1906,  which 
use  plaintiff  alleges  to  be  fully  worth  the  said  sum  of  $400. 
Defendant  pleads  that  he  never  refused  to  deliver  back  the 
automobile;  that  the  contract  between  the  parties  was  a  con- 
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ditional  sale  and  the  plaintiff  had  no  right  to  demand  the 
dissolution  of  it,  and  to  get  back  the  possession  of  the  thing 
sold  before  having  returned  to  the  defendant  or  offered  to 
x  return  to  him  the  sum  of  $400  paid  in  cash,  as  well  as  before 
having  returned  or  offered  to  return  the  two  promissory 
notes  given  by  defendant  in  payment  of  the  balance  of  the 
price,  and  also  radiated  or  offered  to  radiate  the  hypotheque 
given  for  security  of  the  payment  of  the  said  notes,  none 
of  which  things  the  plaintiff  did,  and  the  action  was,  there- 
fore, premature;  and  the  defendant  offering  and  consenting 
to  the  resilliation  of  the  contract  of  sale,  and  the  return 
to  the  plaintiff  of  the  automobile  revendicated  by  him  upom 
reimbursing  to  the  defendant  the  said  sum  of  $400,  and 
returning  the  said  two  notes  and  radiating  the  said  hypo- 
theque, concludes  for  the  dismissal  of  the  plaintiff's  action 
with  costs. 

The  sale  referred  to  in  the  pleadings  is  found  on  one 
of  the  business  letter-heads  of  the  plaintiff  and  is  as  follows : 

"  Montreal,  May  31,  1906. 

"  Jules   Coffin,  Esq.,  Joliet,  P.  Q.,  to  XL  H.  Dandurand : 

Dr. 
To  one  Rambler  automobile  $1,225.00 

Cr. 

May  31st,  by  cash  on  account 400.00 

^ — ^^— — «> 

$825.00 
"By  four  months  note  to  order  of  U.  H.  Dan- 
durand, with  interest  at  6  per  cent $    600.00 

"By  four  months'  note  to  order  of  A.  E.  Gadbois 

without  interest   225.00 


$825.00 

"  It  is  specially  agreed  between  Mr.  Coffin  and  Mr.  Dan- 
durand that  the  said  Rambler  machine  is  to  remain  the 
property  of  Mr.  Dandurand  until  final  payment  and  interest 
thereon. 

"(Signed),  Jules  Coffin: 
U.  H.  Dandurand. 
"Witness:  A.  E.  Gadbois." 

The  question  first  to  be  determined  is  what  is  the  nature 
of  the  contract  between  the  parties.     It  has  been  deter- 
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mmed  over  and  over  again  that  a  vendor  may  make  a  con- 

oTa  ^r^t  m°Vable  artide  which  has  e^J  ebmew 

ottv   ?L       ♦  ^  ?uCepti°n  °f  the  P888^  <>f  ^e  pro- 
perty,  that  is  to  say  that  there  may  be  agreement  as  to  a 

JETS"  t0  ^'r**™  °f  PaAentZd  S£  may  be 
also  a  oeuvery  of  the  property  into  the  hands  of  the  pro- 
posed buyer;  but  the  proposed  vendor  may  stipulate  fhat 
he  property  shall  not  pass  until  the  pay.ne'nt  ofTht  prt 

X" ji  d^netdf  Vend°r  "*  "~»  ^  »"  ^ 

This  is  not  precisely  similar  to  other  transactions  in 
certain  classes  of  trade  known  as  lease-sales.  These  trans- 
actions have  been  very  precisely  described  by  Lord  Herschell 
n  a  case  of  Helby  v.  Matthews,  where  he  says:  «  The  posi- 
tion of  the  vendor  of  the  goods  under  a  hire-purchase  agree- 
ment is  that  of  a  man  who  has  made  an  irrevocable  offer  to 

In  Benjamin  on  Sales,  5th  edition,  on  page  318,  the 
doctnne  ,s  laid  down  as  follows:  "  Where  there  is  a  contract 
for  the  sale  of  specific  goods  the  seller  may  by  the  terms  of 
the  contract  'reserve  the  right  of  disposal'  of  the  goods 
until  certain  conditions  are  fulfilled.     In  such  cases,  not- 
withstanding  the  delivery  of  the  goods  to  the  buyer    the 
property  in  the  goods  does  not  pass  to  the  buyer  until  the 
conditions  imposed  by  the  seller  are  fulfilled."    And  in  a 
note  the  words  " right  of  disposal "  are  explained  as  follows: 
The  term    right  of  disposal '  is  not  the  most  apt  one  to 
employ  in  laying  down  the  general  rule  with  regard  to  the 
passing  of  the  property.    It  is  a  translation  of  the  words 
jus  disponendi,  used  in  cases  where  goods  are  sold  on  ship- 
board.    The  section  appears  simply  to  mean  that  the  seller 
may  retain  the  property  in  the  goods." 

In  a  case  of  Bishop  v.  Shillito,  reported  in  2  B.  &  Aid 
329,  Bayley,  J.,  said :  "If  a  tradesman  sell  goods  to  be 
paid  for  on  delivery  and  his  servant  by  mistake  delivers 
them  without  receiving  the  money,  he  may,  after  demand 
and  refusal  to  deliver  or  pay,  bring  trover  for  his  goods 
against  the  purchaser." 

Now  it  would  appear  then  that  under  the  contract  be- 
tween the  parties  in  this  case,  the  property  in  the  automo- 
bile did  not  pass  from  the  plaintiff  to  the  defendant.  Now 
by  article  472  of  the  Civil  Code  sale  is  defined  to  be  a  con- 
tract by  which  one  person  gives  a  thing  to  another  for  a 
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price  in  money  which  the  latter  obliges  himself  to  pay,  which 
is  perfect  by  the  consent  alone  of  the  parties,  although  the. 
thing  be  not  delivered;  and  Art.  1025  of  the  Code  says: 
"  The  contract  for  the  alienation  of  a  specific  thing  makes 
the  purchaser  proprietor  of  the  thing  by  the  consent  alone 
of  the  parties,  although  actual  delivery  may  not  have  taken 
place. v 

The  contract  between  the  parties  in  this  ca«se  does  not 
meet  the  definition  of  sale  contained  in  the  two  articles  of 
the  code  just  cited,  and  the  arrangement  therefore  rather 
appears  to  be  a  contract  of  sale  suspended  by  a  condition 
and  to  be  almost  if  not  entirely  equivalent  to  an  irrevocable 
offer  to  sell.  Article  1539  of  the  code  provides,  ki  that  the 
seller  cannot  enter  into  possession  ojf  the  thing  sold,  upon 
the  dissolution  of  the  sale  for  default  in  payment  of  the 
price  without  having  reimbursed  to  the  buyer  what  he  has 
received  from  him  upon  the  price,  with  the  costs  of  all  the 
necessary  repairs  and  ameliorations  which  have  augmented 
the  value  of  the  thing  up  to  concurrence  witli  that  value.'* 
And  by  article  1540  the  buyer  is  held  to  restore  the  thing 
with  its  fruits  and  revenues  if  he  has  received  any,  or  such 
part  of  revenues  as  corresponds  to  the  part  of  the  price  re- 
maining unpaid.  He  is  also  held  towards  the  seller  for  all 
deteriorations  of  the  thing  which  happened  through  his 
fault. 

Xow  if  the  contract  under  consideration  is  to  be  treated 
as  a  sale  which  has  been  set  aside  for  want  of  payment  of 
the  price,  then  it  would  seem  that  the  plaintiff  could  not 
claim  the  return  of  the  thing  sold  without  having  first  re- 
turned the  amount  of  money  which  he  received,  the  prom- 
issory notes  which  he  received,  and  discharge  the  hypo- 
theque  which  was  given  to  him.  True  he  would  have  a 
right  to  claim  deduction  in  consequence  of  the  deteriorations 
caused  to  the  automobile  by  the  fault  of  the  defendant,  and 
also  to  have  claimed  an  account  of  the  fruits  and  revenues 
which  the  defendant  received  from  the  thing  during  his 
possession  thereof.  The  plaintiff,  however,  has  not  satis- 
factorily proved  that  the  machine  has  suffered  deterioration 
through  the  fault  of  the  defendant,  nor  has  he  proved  that 
the  defendant  has  received  any  amount  of  money  from  the 
use  of  the  machine  which  has  been  made  sufficiently  exact 
and  determinate  to  bo  estimated  bv  the  court:  but  he  has 
proved  that  the  machine  after  its  arrival  in  Montreal  had 


DANDURAND  V.  COFFIN.  301 

need  of  repairs,  and  he  has  proved  a  diminution  in  the  value 
of  the  machine  owing  to  its  becoming  one  year  older,  and 
he  has  proved  that  the  machine  of  that  character  would 
bring  a  rental  of  a  certain  amount  per  day. 

With  regard  to  this  latter  point,  it  may  be  said  that 
there  is  no  contract  of  lease  disclosed  between  the  parties, 
and  it  seems  to  me  that  the  rental  which  such  a  machine 
might  bring  is  wholly  irrelevant  to  the  case.    The  defendant 
might  have  taken  the  very  best  care  of  the  machine,  might 
have  even  put  it  into  a  good  garage  and  left  it  there  without 
use,  so  that  it  would  be  in  precisely    the    same    condition 
when  the  sale  was  resolved  as  it  was  when  the  machine 
was  received,  and  that  without  the  defendant  having  re- 
ceived anv  fruits  or  revenues  from  it.     Under  those  condi- 
tions,  it  is    clear    by    the    article    already    cited,  that  the 
vendor  would  have  no  claim  against  the  vendee  by  reason 
of  deterioration  or  fruits  or  revenue.    The  plaintiff's  claim, 
therefore,  for  compensation  on  the  ground  of  such  deterior- 
ation, fruits  and  revenues,  is  either  not  founded  in  law,  or 
eise  is  not  proved  in  fact.     If,  however,  this  transaction  is 
not  to  be  considered  as  a  completed  sale,  but  only  an  offer 
of  sale  irrevocable  until  the  expiration  of  the  time  allowed 
for  payment,  how  would  the  matter  stand?    It  will  be  seen 
by  the  foregoing  citation  of  the  contract  between  the  parties, 
that  no  express  stipulation  is  made  as  to  the  time  when  the 
defendant  should  forfeit  the  right,  by  making  payment,  to 
become  owner  of  the  machine,  but  assuming  that  the  right 
was  forfeited  by  the  failure  to  pay  the  promissory  notes  at 
their  maturity,  then  it  is  clear  that  a  plaintiff  would  have 
the  right  as  soon  as  those  notes  are  overdue  to  claim  back  the 
machine  as  bis  property,  but  in  doing  so  what  title  could  he 
claim  to  the  $400  which  he  received?    It  was  given  to  him 
as  a  part  of  the  price  of  the  property  which  the  defendant 
expected  to  buy  when  he  should  pay  the  remainder  of  the 
price.     There  could  be  no  title  in  the  plaintiff  to  that  money 
except  the  accepted  sale  of  the  automobile  which  would  be 
a  transaction  similar  to  this:    If  you,  having  now  paid  me 
$400  in  cash,  pay  me  also  at  the  expiration  of  four  months 
$825  more,  then  I  sell  you  the  automobile  in  question;  the 
condition  not  having  happened,  the  sale  not  taking  place, 
the  payment  of  the  $400,  which  was  in  cash,  was  payment 
without  consideration,  which  must  be  returned,  and  even  in 
this  case  the  plaintiff  did  not  put  himself  in  the  position 
of  demanding  the  return  of  his  automobile. 
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Before  taking  the  action,  the  plaintiff  offered  back  the 
note,  which  was  made  payable  to  his  own  order,  but  did 
not  offer  back  the  note  which  was  made  payable  to  the  order 
of  Gadbois,  and  he  did  not  radiate  or  discharge  the  hyplo- 
theque  which  had  been  given  to  him  by  the  defendant,  and 
offer  the  same  to  the  defendant  either  upon  payment  by  the 
defendant  of  the  costs  of  such  discharge  or  otherwise.  As 
an  action  in  revendication,  the  plaintiff's  action  was  certainly 
premature,  and  not  preceded  by  the  conditions  necessary  to 
justify  him  in  obtaining  possession  of  the  automobile. 

Plaintiff  has  during  the  proceedings  been  put  in  posses- 
sion of  the  automobile  in  question,  and  all  the  Court  has 
here^  to  deal  with  is  the  foundation  of  the  plaintiff's  action, 
and  I  find  that  the  plaintiff's  action  when  taken  was  prema- 
ture and  was  not  within  his  right.  I,  therefore,  dismiss  the 
plaintiff's  action,  with  costs.  It  is  true  that  defendant,  by 
his  plea,  consented  to  a  return"  to  plaintiff  of  the  automobile 
in  question,  but  that  consent  was  conditional  upon  receiv- 
ing back  the  $400  cash  payment,  to  which  plaintiff  did  not 
consent. 


QUEBEC. 

Saint-Pierre,  J.  May  28th,  1907. 

DONOVAN  v.  HYDE. 

Principal  and  Agent  —  Real  Estate  Agent — Commission — 
Time  Limit   for  Procuring  Purchaser — Waiver. 

Saint-Pierre,  J. : — Plaintiff  sues  defendant  for  the  sum 
of  $240.87,  alleging  it  to  be  due  him  for  commission  at  the 
rate  of  two  and  one-half  per  cent. — as  agreed  on  between  the 
parties — for  procuring  a  purchaser  for  certain  immovable 
property,  situated  in  Outremont,  belonging  to  defendant 
and  which  he  sold  to  one  Joseph  Lamoureux  for  the  sum  of 
$y,635.  Plaintiff  further  alleged  that  he  had  secured  Lam- 
oureux as  a  prospective  buyer  and  had  introduced  him  to 
defendant.  The  plea  was  that  plaintiff's  authority  to  sell 
the  property  was  limited  to  six  months,  but,  subsequently,  it 
was  extended  for  a  further  period  of  six  months,  but  on  the 
express  understanding   that  should   the   defendant   find   a 
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purchaser  himself  and  conclude  the  negotiations  without  any 
assistance  from  plaintiff,  the  latter  would  not  be  entitled 
to  receive  any  commission  on  the  price  of  the  sale.  The  de- 
fendant further  alleged  that  the  said  extension  of  time  ter- 
minated on  the  9th  of  September,  1904,  without  any  sale  be- 
ing effected.  In  answer  to  this,  plaintiff  says  that  during  the 
month  of  June,  1905,  more  precisely  on  the  2nd  of  June, 
1905,  defendant  himself  showed  the  said  Lamoureux  over  his 
property,  at  the  suggestion  of  plaintiff — who  had  previously 
been  seen  by  Lamoureux — and  arranged  an  interview  between 
him  and  defendant.  The  proof  establishes  that  defendant 
knew  plaintiff  was  a  real  estate  againt,  and  by  letter,  datect 
24th  August,  1903,  entrusted  him  with  the  sale  of  his  prop- 
erty, plaintiff  to  have  the  exclusive  right  to  sell  within  six 
months,  the  commission  to  be  two  and  one-half  per  cent., 
and  in  case  of  the  sale  exceeding  $10,000,  then  the  commis- 
sion would  be  5  per  cent.  It  is  proved  that  plaintiff  adver- 
tised said  property  for  sale  both  in  the  newspapers  and  by 
notice  boards  placed  upon  the  said  property,  whereby  intend- 
ing purchasers  were  directed  to  his  (plaintiff's)  office.  The 
property  not  having  been  sold  within  the  stipulated  time, 
the  defendant  by  the  following  letter,  dated  9th  March, 
1904,  extended  the  period  another  six  months : — "  I  here- 
by beg  to  extend  the  agreement  made  with  you  on 
the  14th  August,  1903,  in  reference  to  the  sale  of 
my  property  at  Outremont  for  six  months  from  this  date,  on 
the  understanding  that  should  I  find  a  purchaser  myself  and 
conclude  the  negotiations  without  any  assistance  from  you, 
you  shall  not  be  entitled  to  receive  a  commission  on  the 
price  of  sale;  but  in  all  other  respects,  the  agreement  of  the 
14th  August,  1903,  remains  intact/'  The  court  is  of  opin- 
ion that  the  authorization  given  to  plaintiff  by  the  above  let- 
ter was  to  come  to  an  end  on  the  9th  September,  1904.  In 
his  deposition,  given  before  this  Court,  however,  the  defend- 
ant has  formallv  admitted  that  he  had  never  withdrawn  from 
said  plaintiff  his  authorization  to  sell  said  property  and  that 
he  had  allowed  him  to  keep  up  on  the  wall  of  his  house  the 
notice  board  by  which  his  property  was  offered  for  sale, 
through  the  agency  of  said  plaintiff.  It  has  been  shown 
by  the  evidence  that  it  was  by  means  of  said  notice  board 
that  said  Lamoureux,  who  has  since  become  the  purchaser 
of  the  property  in  question,  was  induced  and  directed  to  call 
upon  plaintiff  at  his  office,  and  it  was  through  the  assistance 
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and  agency  of  plaintiff  that  Lamoureux  was  put  in  communi- 
cation with  said  defendant,  and  that  he  finally  purchased  the 
said  property.  It  is  also  in  evidence  that  when  the  terms  of 
the  sale  were  being  discussed  between  defendant  and  Lam- 
oureux, defendant  declared  that  he  had  a  commission  to  pay 
plaintiff  in  the  event  of  a  sale  being  effected.  In  a  letter 
written  to  plaintiff  on  the  10th  June,  1905,  defendant  treats 
plaintiff  as  his  recognized  agent  for  the  sale  of  his  property 
and  even  modifies  his  former  written  authorization  by  the 
following  sentence :  "  Should  other  parties  be  enquiring,  you 
are  at  liberty  to  sell  direct  on  the  understanding  that  I  get 
ten  "thousand  dollars  clear  to  me  (of  course,  you  will  require 
to  provide  for  your  own  commission),  and  subject,  of  course, 
to  {he  property  not  being  previously  sold."  From  defend- 
ant's admission  and  from  his  manner  of  dealing  with  plain- 
tiff, both  prior  to  and  at  the  time  of  his  discussing  the  sale 
of  his  property  with  Lamoureux,  there  arises  the  natural  in- 
ference that  the  plaintiff  was,  and  remained  all  along,  the 
agent  of  the  defendant  for  the  sale  of  his  said  property, 
even  after  the  period  of  six  months  mentioned  in  his  letter 
of  the  9th  March,  1904,  had  expired.  In  any  event,  said 
admission  would  constitute  a  commencement  of  proof  in  writ- 
ing which  would  permit  of  the  admission  of  supplementary 
evidence  being  given  by  parole  to  establish  the  existence  of 
the  contract  of  mandate  relied  upon  by  said  plaintiff  in  his 
declaration.  Plaintiff  has  sworn  that  on  or  about  the  2nd 
June,  1905,  defendant  agreed  to  pay  him  a  commission  of  two 
and  one-half  per  cent,  if  .he  succeeded  in  effecting  a  sale 
of  his  said  property  with  the  said  Lamoureux,  on  condition 
that  the  price  of  sale  would  reach  the  sum  of  ten  thousand 
dollars,  and  that  if  said  price  of  sale  did  not  come  up  to  said 
sum  of  ten  thousand  dollars,  then  said  plaintiff  should  only 
receive  the  sum  of  two  hundred  dollars  for  his  commission. 
The  property  only  realized  $9,635,  and,  under  the  terms  of 
the  agreement,  plaintiff  is  only  entitled  to  the  sum  of  two 
humhvd  dollars.  The  court  maintains  plaintiff's  action  to 
the  exlent  of  two  hundred  dollars,  with  interest  from  date  of 
service  of  process  and  the  costs  of  an  action  of  two  hundred 
dollars. 
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QUEBEC. 

Dunlop,  J.  June  1st,  1907. 

CANADA  ATLANTIC  RAILWAY  COMPANY  v.  STEAM- 

SHIP  NICARAGUA. 

Ship— Collision  with  Bridge — Negligence. 

Dunlop,  J. : — Plaintiff  alleges  that  about  1.40  a.rn.  on  the 
12th  September,  1905,  the  Nicaragua  approached,  at  a  high 
rate  of  speed,  the  bridge  over  the  Soulanges  canal,  operate3 
and  owned  by  the  plaintiff,  and  upon  which  the  proper  lights 
were  shewn,  and  before  the  said  bridge  could  be  swung  clear, 
the  Nicaragua  ran  into  it  and  seriously  damaged  it.  The 
night  was  clear,  and  the  vicinity  of  the  bridge  was  brightly 
lighted  by  numerous  electric  arc  lamps.  The  plaintiff  claims 
the  collision  was  caused  by  the  captain  and  those  on  board 
of  the  Nicaragua,  who  improperly  neglected  to  take  in  due 
time  proper  measures  for  avoiding  a  collision  with  the  bridge, 
although  they  well  knew  of  its  existence  and  its  location. 
The  collision  was  also  the  result  of  the  failure  on  the  part 
of  said  captain  and  crew  to  observe  the  rules  and  regulations 
laid  down  for  the  guidance  and  observance  of  those  oper- 
ating and  using  the  canals  of  the  Dominion,  and  by  their 
failure  to  stop  the  speed' of  their  said  vessel  on  approaching 
the  bridge.  Plaintiff  concludes  by  asking  for  damages  and 
for  an  account  to  be  taken  of  such  damage.  The  defence  ad- 
mits that  the  bridge  was  in  charge  of  an  employee  of  plain- 
tiff and  that  a  collision  did  occur.  Thev  also  admit  that  their 
captain  and  crew  knew  of  the  existence*  and  location  of  the 
bridge.  The  defendants  further  plead  that  there  wras  a  green 
light  exhibited  on  said  bridge  which  indicated  the  bridge  was 
swung  so  as  to  permit  of  the  passing  of  defendants'  vessel. 
But  when  too  late,  and  in  spite  of  every  measure  adopted  to 
stop  their  vessel,  defendants  found  the  bridge  closed  and 
their  vessel  collided  with  it.  Defendants  plead,  further,  that 
a  fixed  light  should  have  been  shewn  at  the  centre  of  the 
biidge,  according  to  the  rules  and  regulations  governing  the 
operation  of  the  canals  of  the  Dominion,  which  light  should 
shew  red  when  the  bridge  was  closed  against  vessels,  and 
green  when  the  bridge  was  open  against  the  railway.  There 
was  no  such  light,  but  a  movable  light  placed  in  position 
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nightly  by  an  employee  of  the  plaintiff.  The  accident  was 
caused  by  the  fault,  negligence,  imprudence  and  want  of  skill 
and  carelessness  of  the  plaintiff  and  its  employees.  The  de- 
fendants reserve  their  right  to  proceed  against  plaintiff  for 
the  damage  suffered  by.  reason  of  the  delay  caused  to  the  said 
Nicaragua. 

The  evidence  discloses  that  on  the  night  in  question,  the 
12th  of  September,  1905,  at  about  1.40  a.m.,  the  steamer 
Nicaragua  was  approaching  the  bridge  in  question,  and  the 
weight  of  evidence  shews  that  the  lights  were  placed  on  the 
northern  abutment  or  approach  to  the  bridge,  in  the  place 
where  it  is  proved  they  were  usually  placed,  and  indicated 
that  the  bridge  was  open.  The  indication  of  this  was  a  green 
light  placed  against  the  canal.  The  master  of  the  Nicaragua 
swears  positively  to  this  and  he  is  corroborated  by  all  the 
other  witnesses  examined  upon  this  point  on  behalf  of  the  de- 
fendants. 

The  master,  tailing  it  for  granted  that  the  channel 
was  clear,  approached  at  a  moderate  and  prudent  rate  of 
speed,  and  finally  stopped  and  reversed  on  finding  the  bridge 
was  closed. 

It  is  shewn  that  the  following  signals  were  given  by  him 
and  carried  out:  First,  three  blasts  of  the  big  whistle  for  the 
bridge,  when  about  a  mile  off,  after  rounding  tl.e  bend  A 
little  while  afterwards  he  saw  the  green  light  on  the  northern 
abutment  of  the  bridge,  and  then  he  gave  the  signal  for  the 
engines  of  his  vessel  to  check  down;  after  which  three  blasts 
of  the  big  whistle  were  again  given  for  the  bridge.  A  second 
check  signal  was  then  given  to  the  engine  room,  and  a  little 
while  afterward  Thibault,  the  second  officer,  reported  that  the 
bridge  was  not  open..  The  signal  was  then  given  to  the  en- 
gine room  to  stop,  then  to  reverse.  This  signal  was  repeated, 
and  immediately  afterwards,  the  reverse  full  speed  signal  was 
given.  The  whole  time  occupied  from  the  *'  stop  ,J  signal  to 
the  "  full  speed  astern  v  is  sworn  to  as  being  from  ten  to 
fifteen  seconds,  or,  as  they  say,  as  fast  as  the  signals  could 
be  pulled. 

Unfortunately  the  bridge  was  closed,  and  it  is  proved  that 
the  wav  of  the  vessel  was  so  deadened  that  when  the  collision 
took  place  the  shock  was  hardly  felt  by  the  people  on  the 
vessel,  and  the  evidence  further  shews  that  had  the  Nicar- 
agua been  proceeding  at  anything  like  the  speed  contended 
foi  by  plaintiff  she  would  have  gone  right  through  the  bridge 
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into  the  lock.  No  damage  was  done  even  to  the  paint  on 
the  vessel's  stem.  Plaintiffs  contend  that  the  lights  indicated 
that  the  bridge  was  closed.  I  am  of  opinion,  however,  that 
the  weight  of  evidence  does  not  support  this  pretension. 

The  question  of  lights  is  important.  It  is  proved  that 
the  lights  consisted  of  a  lamp  placed  in  a  socket  on  a  plat- 
form on  the  northern  abutment  or  approach  to  the  bridge, 
and  that  it  was  the  duty  of  the  watchman  to  place  a  green 
light  against  the  canal  when  the  canal  was  open,  and  a  red 
light  when  the  canal  was  closed.  It  is  proved  that  the  bridge 
in  question  was  taken  over  by  the  railway  company  about 
eight  or  ten  years  ago,  and  this  was  just  about  the  time  of 
the  opening  of  the  canal,  and  that  the  Canada  Atlantic  Rail- 
way Company  after  that  time  took  charge  of  the  bridge,  and 
appointed  men  to  look  after  lights,  maintain  and  repair  it. 
Donaldson,  a  witness  examined  on  the  part  of  the  plaintiff 
was  asked  if  the  acquiring  by  the  Canada  Atlantic  Railway 
Company  was  made  under  written  instrument,  and  he  testi- 
fied that  he  could  not  tell  that,  that  that  was  a  matter  be- 
tween the  manager  and  the  Government  and  that  he  had  no 
knowledge  of  it  at  all.  At  page  93  of  his  deposition  he  was 
interrogated  as  follows: 

Q. — But  you  have  knowledge  of  this,  that  under  the 
arrangement,  whether  it  was  verbal  or  in  writing  by  which 
the  Canada  Atlantic  Railway  Company  took  over  that  bridge, 
it  was  the  duty  of  the  railway  company  to  maintain  the  lights 
on  that  bridge? 

A. — Yes,  certainly. 

Q. — For  the  safety  of  navigators  as  for  their  own  railway 
trains  ? 

A. — Yes,  sir,  that  is  right 

This  shews  conclusively  that  it  was  the  duty  of  the  rail- 
way company  to  attend  to  the  lights,  and  to  see  that  at  all 
times  they  were  properly  placed.  It  may  be  observed  that 
unfortunately  the  lights  did  not  work  automatically,  but  had 
to  be  changed  by  the  watchman,  whose  duty  it  was  to  attend 
to  them.  Everything  therefore  would  depend  on  his  vigi- 
lance, and  it  is  in  evidence  that  he  was  anything  but  vigilant, 
as  it  is  proved  that  he  was  asleep  when  the  Nicaragua  ap- 
proached the  bridge.  He  says  that  he  did  not  hear  any  of 
the  signals,  but  that  when  he  heard  the  Nicaragua  approach- 
ing, he  ran  to  change  the  light,  and  could  not  get  back  to 
open  the  bridge  on  account  of  the  collision  which  he  saw  was 
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inevitable.  He  also  states  that  the  lights  were  properly 
placed,  and  that  the  red  light  was  against  the  canal  previous 
to  his  changing  the  lamp.  As  I  said  before,  however,  the 
weight  of  evidence  shews  conclusively  that  the  green  light 
was  against  the  canal. 

Although  the  plaintiffs  invoke  the  lights  in  their  favour, 
they  now  contend  that  the  Nicaragua  had  no  right  to  rely  on 
the  lights  alone  as  indicating  that  the  bridge  was  open  when 
it  unfortunately  turned  out  that  it  was  closed,  and  that  thfe 
ship  was  in  default  in  not  stopping  in  accordance  with  the 
rules  on  which  the  plaintiffs  rely.  The  captain,  after  careful 
observation,  and  satisfying  himself  that  the  light  indicated 
that  the  bridge  was  open,  in  my  opinion,  navigated  the 
Nicaragua  in  a  prudent  and  seamanlike  manner. 

The  question  seems  to  be,  was  the  captain  of  the  Nicar- 
agua under  the  circumstances  of  this  case  justified  in  taking 
it  for  granted  that  the  bridge  was  open?  I  think  that  the 
captain  was  justified  in  assuming  that  the  bridge  was  open, 
as  he  relied  on  the  green  light  which  he  had  seen  for  a  con- 
siderable distance,  otherwise  the  lights  would  be  but  a  trap 
to  delude  and  mislead  navigators.  'The  duty  of  the  watch- 
man, the  employee  of  the  plaintiffs,  was  to  shew  proper  lights, 
and  if  he  failed  to  do  so,  surely  his  employers  must  be  liable. 

When  the  captain  satisfied  himself  by  careful  observation 
that  the  green  light  was  against  the  canal,  I  do  not  see  that 
the  steamer  was  bound  to  stop. 

Counsel  for  plaintiff,  in  his  argument,  relied  strongly  on 
the  judgments  rendered  in  the  case  of  Gilmour  v.  The  Bay  of 
Quinte  Bridge  Company,  reported  in  20  Ontario  Appeal  Cases, 
p.  281  and  following,  and  the  case  of  The  St.  Nicholas,  re- 
ported in  29  Federal  Reports,  p.  671.  I  have  carefully  ex- 
amined the  report  of  both  cases,  and,  in  my  opinion,  they 
art  not  applicable  to  the  present  case,  for  the  reasons  given 
by  Mr.  Geoffrion,  K.C.,  in  his  argument  for  the  defendants. 
If  the  green  light  was  shewn,  as  is  conclusively  proved,  in 
my  opinion,  in  the  present  case,  the  two  cases  cited  by  plain- 
tiffs' counsel  are  absolutely  inapplicable.  It  will  be  seen 
that  in  the  case  of  Gilmour  v.  The  Bay  of  Quinte  Bridge 
Company,  the  Honourable  Mr.  Justice  Burton  based  his  de- 
cision entirely  upon  this,  that  there  was  no  evidence  proper 
to  submit  to  a  jury  of  any  negligence  on  the  part  of  the  de- 
fendants directly  causing  the  accident,  or  approximately  con- 
tributing to  it.     (See  p.  284  of  the  report.)      Can  this  be 
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said  in  the  present  ease,  where  it  is  proved  that  an  employee 
of  the  plaintiff,  whose  duty  it  was  to  attend  to  the  lights, 
was  asleep  when  the  Nicaragua  was  approaching  the  bridge. 
If  he  had  not  been  asleep  he  would  have  heard  the  signals 
given  by  the  Nicaragua,  and  would  have  had  plenty  of  time 
alter  hearing  them  to  have  attended  to  the  lights  and  to 
have  opened  the  bridge. 

Availing  myself  of  the  valuable  assistance  of  Captain 
James  J.  Kiley,  nautical  assessor  in  the  present  case,  I  have 
submitted  the  following  questions  to  liini,  which,  with  his 
answers,  are  here  given. 

1.  Do  vou  consider  that,  under  the  facts  of  this  case  as 
disclosed  in  the  evidence,  the  steamship  Nicaragua,  early  in 
the  morning  of  the  12th  of  September,  1JJ05,  was  properly 
navigated  while  proceeding  west  in  the  Soulanges  Canal  and 
approaching  the  railway  swing  bridge  over  the  said  canal, 
at  or  near  Cotcau  Landing,  and  that  all  possible  precautions 
were  taken  by  its  master  and  crew  to  avoid  the  collision  which 
took  place  with  said  bridge;  if  not,  state  fully  in  what  par- 
ticulars the  navigation  of  the  said  steamship  was  faulty,  and 
what  precautions  might  have  been  taken  to  avoid  the  colli- 
sion with  said  bridge,  which  is  proved  to  have  taken  place, 
which  were  omitted  ? 

Answer. — After  careful  consideration  of  the  testimony  in 
this  case,  I  am  of  the  opinion  that  the  steamer  Nicaragua 
was  properly  navigated  on  the  morning  of  the  12th  of  Sep- 
tember, 1005,  when  approaching  the  Canada  Atlantic  swing 
bridge  over  the  Soulanges  Canal  on  her  way  to  Oswego,  and 
that  every  possible  precaution  was  taken  to  avoid  the  colli- 
sion which,  unfortunately,  took  place  with  said  bridge,  I 
rind  no  fault  in  the  navigation  of  the  steamship  Nicaragua ; 
on  the  contrary,  it  appears  from  the  evidence  that  every  pre- 
caution was  taken  that  could  have  been  taken  to  avoid  the 
collision. 

2.  Did  the  collision  between  the  said  steamship  and  said 
bridge,  on  said  occasion,  arise  from  unavoidable  circum- 
stances, without  fault  being  attributable  to  the  said  steam- 
ship, or  was  said  collision  caused  by  the  fault  of  said  steam- 
ship, its  master,  or  crew? 

Answer. — T  am  of  opinion  that  the  collision  between  the 
said  steamship  Nicaragua  and  said  bridge,  on  the  occasion  in 
question,  did  not  arise  from  unavoidable  circumstances,  and 
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1  am  further  of  opinion  that  no  fault  can  be  attributed  to  the 
said  steamship,  its  master,  or  crew,  on  that  occasion. 

With  regard  to  section  5  of  the  Rules  and  Regulations  of 
the  Dominion  Canals,  quoted  by  counsel  for  plaintiff,  which 
reads  as  follows :  "  It  shall  be  the  duty  of  all  masters  or 
persons  in  charge  of  any  steamboat  or  other  vessel  on  ap- 
proaching any  lock  or  bridge  to  ascertain  for  themselves  by 
careful  observation  whether  the  lock  or  bridge  is  prepared 
and  ready  to  receive  them,  or  allow  them  to  pass  through, 
and  to  be  careful  to  stop  the  speed  of  any  such  steamboat  or 
any  such  vessel  with  lines  and  not  with  the  engine  and  wheel, 
in  sufficient  time  to  avoid  a  collision  with  the  lock  or  its 
gates,  or  the  bridges,  or  other  works  of  the  canal  and  har- 
bours, etc." — it  was,  therefore,  the  duty  of  the  master  to  as- 
certain by  careful  observation  whether  the  lock  or  the  bridge 
was  prepared  to  receive  his  vessel,  and,  having  ascertained 
by  observing  the  green  light  over  half-a-mile  off  that  the 
bridge  was  open,  the  master,  naturally,  concluded  that  he 
had  no  need  to  reverse  with  his  propeller,  or  to  stop  his  boat 
with  lines.  The  stopping  with  the  propeller  and  with  lines 
is  only  used  as  a  means  to  help  him  to  make  careful  obser- 
vation. 

If  a  green  light  is  seen,  indicating  that  the  bridge  is  open, 
it  surely  cannot  be  contended  that  the  master  is  to  ignore 
that  light  and  not  to  rely  on  it  at  all.  If  so,  what  is  the  use 
ol  the  light?  The  light  is  of  no  use  whatever,  if  it  cannot 
be  relied  on;  but,  on  the  contrary,  as  I  have  already  said,  it 
would  be  a  trap  to  the  experienced  navigator,  and  in  fact 
submit  him  to  positive  danger.  The  theory  advanced  by 
the  plaintiff  is  unsustainable,  because  it  would  render  the 
lights  absolutely  useless  and  make  them  a  positive  danger. 
All  that  the  master  had  to  do,  in  my  opinion,  was  to  verify, 
as  he  did,  by  careful  observation,  what  light  was  shewn  on 
the  bridge. 

I  am,  therefore,  of  opinion  that  no  fault  can  be  attributed 
to  the  steamship  Nicaragua,  its  master,  or  crew,  or  to  its 
owners,  with  respect  to  the  collision  in  question  in  this  cause, 
and,  consequently,  for  the  reasons  given  in  the  present  judg- 
ment, I  dismiss  plaintiff's  action,  with  costs. 
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QUEBEC. 

Dunlop,  J.  May  31st,  1907. 

NORTHERN    ELEVATOR    COMPANY,    LIMITED,    v. 
RICHELIEU  &  ONTARIO  NAVIGATION  COMPANY. 

CANADA  ATLANTIC  RAILWAY  COMPANY  v.  RICHE- 
LIEU &  ONTARIO  NAVIGATION  COMPANY. 

OGILVIE  FLOUR  MILLS  COMPANY  v.  RICHELIEU  & 
ONTARIO  NAVIGATION  COMPANY. 

Ship — Steamer  Passing  Barge  in  Canal — Excessive  Speed — 
Barge  Upset  by  Wares — Negligence — Insurance — Indem- 
nity—Pleading— Preliminary  Act — Amendment 

Dunlop,  J. : — The  above  cases  were  consolidated  for  the 
purposes  of  trial  and  enquete  by  judgment  rendered  on  a 
motion  by  the  defendant  to  that  end  on  the  30th  Novem- 
ber, 1906. 

The  Northern  Elevator  Company,  Limited,  alleges  that 
the  barge  Huron,  in  the  service  of  the  Canada  Atlantic 
Railway  Company,  was  in  tow  of  the  tug  Ida,  of  the  Cana- 
dian Towage  &  Transportation  Company,  whilst  on  a  voy- 
age from  Coteau  Landing  to  Montreal,  at  about  11  p.m. 
on  the  8th  of  May,  1905,  about  one  and  a  half  miles  below 
Coteau  Lock — the  head  lock — in  the  long  level  of  the  Sou- 
langes  canal;  that  the  said  barge  was  laden  with  37,500 
bushels  of  wheat,  of  which  24,000  were  consigned  to  the 
plaintiff,  the  owner  thereof,  at  Montreal,  the  balance  there- 
of being  consigned  to  the  Ogilvie  Flour  Mills  Company, 
Montreal;  that,  at  the  time  in  question,  there  was  no  wind, 
the  weather  was  clear  and  the  canal  well  lighted  by  elec- 
tricity; that  the  tow  was  proceeding  downwards  at  a  speed 
of  about  two  miles  per  hour;  that  the  proper  lights  were 
burning  brightly  on  thr  tug  and  its  tow;  that  two  men  were 
at  the  Huron's  wheel  and  a  good  lookout  was  being  kept; 
that  at  the  time  stated  the  steamer  Hamilton,  the  property 
of  the  defendant,  came  up  rapidly  astern  of  the  tug  and 
her  tow,  and  overhauled  and  passed  said  vessels  on  the  port 
side  at  such  an  exces-ivo  and  dangerous  rate  of  speed  that 
owing  to  the  suction  produced  by  the  passage  of  the  Ham- 
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ilton  through  the  water,  and  to  her  displacement  wave,  the 
Huron  was  driven  against  the  bank  of  the  canal  and  suffered 
severe  damage,  and  in  consequence  of  the  injuries  suffered 
by  the  barge,  she  sank  on  the  north  side  of  the  canal,  after 
being  towed  about  one-quarter  of  a  mile  further;  that  every 
endeavour  was  made  to  preserve  both  her  and  her  cargo 
from  loss;  that  the  Hamilton  neglected  to  signal  the  barge 
its  intentions  and  also  neglected  the  signals  of  the  Ida  to 
ease  off,  and  it  made  no  attempt  to  slacken  speed;  that  the 
Hamilton  did  not  duly  observe  and  comply  with  the  Rules 
of  Navigation  and  especially  articles  20,  23,  24  and  28  of 
the  rules  now  in  force,  passed  under  the  provisions  of  chap- 
ter 79  of  the  Revised  Statutes  of  Canada  (1886);  that  the 
damage  to  the  plaintiff  resulted  from  the  improper  naviga- 
tion of  the  Hamilton  and  her  neglect  to  take  precautions 
required  by  the  ordinary  practice  of  seamen  and  the  special 
circumstances  of  the  case.     The  plaintiff  concludes  by  ask- 
ing for  damages  and  costs  and  the  condemnation  o£  the 
Hamilton  and  defendant  herein  therefor.     The  defence,  in 
effect,  is:  that  the  regulation  lights  were  not  exhibited  nor 
brightly  burning,  nor  was  a  good  lookout  being  kept  on 
the  tug  and  her  tow;  that  in  addition  to  its  red  and  green 
lights,  the  Hamilton  shewed  visible  white  lights  both  for- 
ward and  aft;  that  the  Hamilton  was  properly  navigated 
in  every  way;  that  when  nearing  the  tow,  her  engines  were 
down  slow,  and  she  was  proceeding  at  a  speed  of  only  three 
miles  per  hour;  that,  when  passing  the  tow,  her  speed  was 
but  two  and  one-half  miles  per  hour;  that  the  Hamilton 
slowly  and  gradually  passed  the  tow  at  a  distance  of  about 
thirty  to  forty  feet;  that,  at  the  speed  and  distance  men- 
tioned, the  Hamilton  could  not  and  did  not  produce  any 
suction  nor  cause  any  displacement  wave;  that  the  tug  and 
tow  gave  the  Hamilton,  after  passing  them,  no  signal  that 
r.n  accident  had  happened  to  the  Huron;  that  the  Huron 
carried  no  regulation  lights,  red  and  green,  and,  in  addition, 
did  not  shew  a  conspicuous  white  light  aft  and  at  the  bow, 
as  the  law  requires  (section  3  of  the  Rules  and  Regulations 
for  the  guidance   and  observance  of  those   operating  and 
using  the  canals  of  the  Dominion  of  Canada);  that  the  tug 
displayed  no  white  light  aft;  that  the  Hamilton,  as  a  duly 
certified  passenger  steamer,  had  priority  of  passage  over 
the  said  tug  and  tow,  and,  consequently,  the  said  tug  and 
tow  were  bound  to  bring  up  and  lie  on  the  offside,  in  order 
to  allow  the  Hamilton  to  pass,  which  they  did  not  do,  in 


f> 


NORTHERN  ELEVATOR  CO.  LTD.  V.  R.  d  O.  NAV.  CO.   313 

violation  of  rule  21  of  the  Rules  and  Regulations  above  re- 
ferred to;  that  no  notice  was  ever  given  defendant  of  any 
survey  being  passed  on  the  Huron  and  her  cargo,  nor  of  the 
sale  of  the  latter;  nor  did  it  get  any  notice  of  the  sur- 
vey passed  upon  the  hull  of  the  Huron  after  she  got  into 
dock  at  Montreal;  that  no  notices  of  the  protests  of  May 
15,  1905,  and  of  June  2,  1905,  were  given  to  the  defendant; 
that  the  Huron  was  drawing  twelve  and  a  half  feet  of  water, 
whilst  the  Hamilton  was  drawing  seven  feet  of  water;  that 
the  Huron  wa*  overloaded,  unstaunch;  she  had  defective 
steering  gear  and  rudder;  she  had  an  insufficient  and  un- 
skilful crew  and  wheelsman,  and  did  not  keep  a  proper  look- 
out; her  tug  was  too  light  and  of  insufficient  power,  and 
unable  to  keep  the  Huron  under  control;  that  the  foundering 
of  the  Huron  was  occasioned  bv  some  or  all  of  the  matters 
alwve  alleged  and  no  blame  can  attach  to  the  Hamilton  or 
her  crew;  that,  if  responsible,  it  is  only  responsible  to  the 
extent  of  $38.92  for  each  ton  of  the  ship's  tonnage;  that  the 
plaintiff  has  no  interest  to  bring  the  present  action,  it  hav- 
ing been  indemnified  therefor  by  the  underwriters  of  the  in- 
surance company  on  said  cargo;  and  the  conclusions  ask  for 
the  dismissal  of  the  plaintiff's  action  with  costs  and  for  such 
further  and  other  relief  as  the  nature  of  the  case  may  re- 
quire. 

The  plaintiffs,  in  their  respective  cases,  as  owners  of  the 
barge  Huron  and  the  cargo  with  which  she  was  laden,  are 
suing  the  defendants  for  damages  sustained  by  the  vessel, 
claiming  $8,351.4(5,  and  for  the  loss  of  the  cargo  caused  by 
the  defendants'  steamer  Hamilton,  claiming  $35,884.64. 

The  pleadings  in  cases  numbered  171  and  185  are  almost 
similar  to  the  pleadings  in  case  number  170,  and  it  seems 
unnecessary  for  the  purposes  of  the  present  opinion  to  give 
any  synopsis  of  them,  the  cause  of  action  being  similar  in  all 
the  cases. 

A  long  and  voluminous  enquete  has  been  taken  and  the 
evidence  discloses  that  about  11.23  p.m.,  on  the  8th  of  May, 
1905,  the  barge  Huron  referred  to  in  the  pleadings,  in  the 
service  of  The  Canada  Atlantic  Railway  Company,  in  tow  of 
the  tug  Ida,  of  the  Canadian  Towage  &  Transportation  Com- 
pany, whilst  on  a  voyage  from  Coteau  Landing  to  Montreal, 
was  about  one  and  a  quarter  miles  below  the  head  lock  \v 
the  long  level  of  the  Soulanges  canal;  that  the  barge  TTnroT? 
was  laden  with  a  cargo  of  37,500  bushels  of  wheat,  of  which 
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24,000  bushels  were  consigned  to  the  plaintiffs,  the  Northern 
Elevator  Company,  Limited,  the  owners  thereof,  at  Montreal, 
the  balance  being  consigned  to  the  Ogilvie  Flour  Mills  Com* 
panv  at  Montreal;  that  at  such  time  there  was  no  wind;  the 
weather  was  clear,  and  the  canal  lighted  by  electricity.  The 
Ida,  with  the  Huron  in  tow,  was  proceeding  downwards  at 
the  rate  of  about  a  mile  and  a  half  per  hour.  Some  short 
time  previous  the  lights  of  the  Hamilton  were  seen  at  a  dis- 
tance of  about  a  mile  from  the  stern  of  the  Huron.  The 
Hamilton  approached  the  tug  and  her  tow  at  a  moderate 
rate  of  speed,  the  tug  and  her  tow  having  been  previously 
sighted  by  the  Hamilton  shortly  after  she  left  the  dock.  The 
Hamilton  overhauled  and  passed  the  said  vessels  on  their 
port  side. 

It  appears  to  be  conceded  generally  that  the  tow  at  the 
time  the  Hamilton  passed  was  a  mile  and  a  quarter  from 
the  foot  of  lock  No.  5.  Cherry,  the  first  officer  of  the  Ham- 
ilton, says  that  it  took  him  15  or  20  minutes  from  the  foot 
of  the  lock  No.  5  to  the  time  of  his  passing  the  tow.  Allow- 
ing that  the  Hamilton  did  not  gather  way  fully  immediately, 
and  that  she  slowed  down  some  considerable  distance  astern 
of  the  tow,  and  that  the  engines  were  put  dead  slow  when 
the  Hamilton  began  to  overlap,  I  am  satisfied  that  the  Ham- 
ilton did  not  make  a  speed  greater  than  four  miles  an  hour 
from  the  time  she  began  to  overlap  the  tow,  slowing  to  aboui 
three  miles  an  hour  when  she  was  passing  the  tow. 

Unbiassed  witnesses  state  that  it  takes  thirty  minutes 
to  prepare  lock  No.  5  for  a  vessel,  and  five  to  six  minutes  to 
lock  through.  Therefore,  the  tow  would  have  a  start  of 
about  35£  minutes  of  the  Hamilton.  Estimating  the  speed 
of  the  Hamilton  at  four  miles  an  hour,  which  would  be  a 
liberal  estimate,  it  would  take  her  18 J  minutes  to  go  a  mile 
and  a  quarter  and  reach  the  tow.  Eighteen  and  a  half  min- 
nutes  added  to  35  J  minutes  make  54  minutes.  If  the  tow 
will  go  a  mile  and  a  quarter  in  54  minutes  she  will  go  about 
a  mile  and  a  half  an  hour.  Therefore,  the  speed  of  the  tow 
is  estimated  at  about  a  mile  and  a  half  an  hour..  The  entire 
length  of  the  canal  wa^  stated  by  witnesses  to  be  fourteen 
miles.  The  Hamilton  had  already  passed  the  upper  approach 
and  lock  No.  5,  and  found  herself  at  the  foot  of  lock  No.  5  at 
about  11.05  p.m.  Tt  ;s  stated  that  she  passed  out  of  the  last 
lock  at  2.10  a.m.,  thus  giving  her  three  hours  and  five  min- 
utes to  make  under  1'U  miles  from  foot  of  lock  No.  5  to  foot 
of  lock  No.  1.   Witnesses  sav  that  it  takes,  on  an  average,  7 \ 
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minutes  to  lock  through  each  of  the  four  locks  through 
which  the  Hamilton  had  to  pass  after  leaving  the  foot  of 
lock  Xo.  5.  Therefore,  we  deduct  30  minutes  from  the  3 
hours  and  5  minutes,  as  the  time  occupied  in  passing  the 
locks,  and  we  deduct  from  the  distance  the  length  of  the 
four  locks,  and  calculation  shews  that  the  Hamilton  went 
about  five  miles  an  hour  through  the  unimpeded  waters  of  the 
canal  from  the  foot  of  lock  Xo.  o  to  the  foot  of  lock  Xo.  1. 
Taking  into  consideration  the  calculated  speed,  it  seems  an 
impossibility  for  the  Hamilton  to  have  created  a  displace- 
ment wave  of  the  size  as  way  asserted  by  Hebert  (the  only 
witness  who  made  a  positive  statement  to  the  effect)  drawing, 
as  he  states,  three  feet  of  water  from  under  the  bottom  of 
the  barge,  which  was  drawing  twelve  feet  six. 

The  evidence  shews  that  neither  the  course  nor  motion 
of  the  tug  were  materially  affected  by  the  passing  of  the 
Hamilton,  which  it  certainly  would  have  been  had  there 
been  a  displacement  wave  of  the  size  contended  for,  as  the 
tug  wa.s  so  much  smaller,  and  her  draught  so  much  lighter 
than  the  barge  Huron. 

In  addition  to  the  evidence  of  the  officers  and  crew  of  the 
Hamilton  as  to  the  speed  of  the  Hamilton,  reference  might 
be  made  to  the  evidence  of  Marchand,  the  engineer  of  the 
tug,  who  states  that  the  Hamilton  passed  the  tug  and  its 
towr  at  what  he  termed  "  easy  way,"  meaning  that  the  Ham- 
ilton had  been  eased  off  as  she  was  passing  the  tow. 

It  might  be  remarked  that  the  tow  after  the  Hamilton 
had  passed  gave  no  distress  signals,  and  consequently  the 
Hamilton  was  perfectly  justified  in  continuing  her  course; 
land,  as  a  matter  of  fact,  the  master  and  crew  of  the  Hamil- 
ton did  not  know  that  any  accident  had  occurred  until  they 
passed  the  stranded  barge  the  next  day  on  their  return 
trip  from  Montreal. 

The  Hamilton  received  no  notice  whatsoever  of  the  acci- 
dent,  nor  did  she  get  any  notice  of  the  survey  on  the  cargo 
or  its  sale.  The  first  notice  of  any  claim  being  made  upon 
the  Eichelieu  Company,  the  defendants  in  this  case,  was 
made  on  the  8th  January,  1906,  eight  months  after  the  acci- 
dent occurred.  In  reference  to  the  delay  in  giving  notice, 
reference  might  be  made  to  Pritehard,  p.  175,  "  Practice  in 
Cases  of  Damages,  Xo.  127,"  as  follows:  "It  is  always  to 
be  lamented  when  suits  for  damages  or  actions  of  any  other 
description  are  not  brought  until  a  considerable  length  of 
time  after  the  occurrence  of  the  accident,  as  the  memory  of 
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the  witnesses  cannot  be  so  accurate  as  when  deposing  to  a 
recent  occurrence.  The  crew,  also,  being  dispersed,  renders 
the  evidence  more  difficult  to  procure.  If,  therefore,  the  evi- 
dence is  not  so  ample  or  precise  as  it  ought  to  be,  the  com- 
plainant must  take  all  the  consequences  arising  from  his  own 
delay." 

The  defendant  by  its  counsel  strongly  commented  upon 
this,  stating  that  no  notice  of  the  claim  was  given  before  the 
8th  of  January,  1906,  when  all  the  crew  was  dispersed,  and 
that,  some  of  the  most  important  witnesses  that  should  have 
been  produced  before  the  Court,  amongst  others,  the  man  at 
the  wheel,  could  not  be  found. 

Although  the  vessel  was  stranded  on  the  8th  of  May,  she 
was  brought  to  Montreal  on  the  13th  of  May.  The  cargo, 
which  was  a  total  loss,  was  sold  about  that  time.  All  the 
damage  had  occurred  and  was  known  on  the  15th  of  May. 
That  was  the  day  the  master  made  his  protest.  In  his  pro- 
test he  attributes  no  fault  whatever  to  the  defendants.  He 
knew  all  the  damage  that  had  been  incurred,  and  he  simply 
entered  his  protest  accordingly.  That  was  the  protest  of  the 
15th  May,  1905.  The  protest  of  the  2nd  of  June  charged 
for  the  first  time  the  defendant  with  responsibility. 

The  Court,  availing  itself  of  the  valuable  services  of  Cap- 
tain James  J.  Hi  ley,  nautical  assessor  in  this  matter,  sub- 
mitted the  following  questions  to  him,  which,  with  his  an- 
swers, are  hereinafter  referred  to: 

1. — Do  you  consider  that  under  the  facts  of  this  ca.se  the 
steamer  Hamilton  was  properly  navigated  and  that  all  pos- 
sible precautions  were  taken  by  its  master  and  crew  to  avoid 
the  accident  which  resulted  in  the  stranding  of  the  barge 
Huron  on  the  north  side  of  the  canal,  when  the  Hamilton 
overhauled  and  passed  the  tug  Ida  and  her  tow  on  the  even- 
ing of  the  8th  of  May  about  one  and  a  quarter  miles  below 
lock  number  5  in  the  long  level  of  the  Soulanges  canal  at 
about  11.23  p.m.;  if  not,  state  in  what  particulars  the- navi- 
gation of  the  Hamilton  was  faulty,  and  what  precautions 
should  have  been  taken  to  avoid  the  accident  in  question 
that  were  not  taken  ? 

A. — I  consider  that  all  reasonable  precautions  were  taken 
bv  the  master  and  crew  of  the  Hamilton  to  avoid  accident 
in  approaching  and  parsing  the  tug  Ida  and  its  tow,  the  barge 
Huron,  and  that  the  steamer  Hamilton  was  properly  navi- 
gated and  proceeding  at  an  ordinary,  moderate  and  prudent 
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rate  of  speed  on  approaching  and  passing  the  tug  Ida  and  its 
tow,  the  barge  Huron,  and  at  the  time  of  the  passing  of  these 
vessels  I  calculate  the  speed  of  the  Ida  and  its  tow  to  be 
about  one  and  a  half  miles  an  hour,  and  the  speed  of  thd 
Hamilton  to  be  about  three  miles  an  hour.  Furthermore,  in 
my  opinion,  it  seems  impossible  that  the  Hamilton,  with  her 
draught  and  the  rate  of  speed  established,  could  have  made 
a  displacement  wave  of  a  size  sufficient  to  draw  three  feet  of 
water  from  under  the  bottom  of  the  Huron,  which  was  draw- 
ing twelve  feet  six,  without  affecting  course  or  motion  of  the 
tug  boat,  which  according  to  the  evidence  was  not  materially 
affected  by  the  passing  of  the  Hamilton. 

2. — State  if,  in  your  opinion,  the  tug  Ida  and  her  tow, 
the  barge  Huron,  were  properly  navigated  on  the  occasion 
*  above  referred  to,  considering  the  locality  and  the  circum- 
stances of  the  present  case,  and  were  all  precautions  taken 
by  the  master  and  crew  of  the  said  tug  and  tow  to  avoid  an 
accident,  when"  said  tug  and  her  tow  were  overhauled  and 
passed  by  the  steamer  Hamilton  in  said  canal;  if  not,  state 
in  what  respects,  if  any,  the  tug  and  its  tow  were  improperly 
navigated  and  what  precautions  should  have  been  taken  to 
avoid  an  accident  that  were  omitted? 

A. — In  my  opinion  the  navigation  of  the  tug  Ida  and 
barge  Huron  was  faulty  in  the  following  respects:  The 
barge  Huron  at  the  time  in  question  was  navigated  too  close 
to  the  south  bank  of  the  canal,  and  the  tug  Ida  does  not  seem 
to  have  had  sufficient  power  to  keep  the  tow  lines  taut,  and 
thus  control  its  tow  when  the  Hamilton  was  passing  her. 
The  wheelsman  was  young  and  comparatively  inexperienced 
and  the  evidence  shews  that  the  captain  of  the  barge  left  the 
steering  of  the  Huron  entirely  to  their  discretion  instead  of 
giving  them  specific  orders  and  seeing  that  such  orders  were 
carried  out  or  else  taking  the  wheel  himself  if  he  apprehended 
danger.  In  my  opinion  the  tow  should  have  been  kept  fur- 
ther away  from  the  south  bank,  as  it  had  the  option  of  posi- 
tion when  it  departed  from  a  mid-channel  course  to  allow 
the  Hamilton  to  pass,  and  the  Hamilton  would,  doubtless, 
have  kept  out  of  the  way  of  the  tug  Ida  and  its  tow  in  any 
safe  course  that  the  tug  Ida  and  its  tow  had 'chosen. 

3.  Did  the  accident  in  question,  which  resulted  in  the 
stranding  of  the  barge  Huron  in  the  Soulanges  canal  on  the 
evening  of  the  8th  of  May,  1905,  arise  from  unavoidable 
circumstances  without  fault  being  attributable  to  the  steam- 
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ship  Hamilton,  the  tug  Ida  or  its  tow,  the  barge  Huron,  or 
was  it  caused  from  the  fault  of  the  said  steamship,  tug, 
barge,  or  their  master,  crew,  or  persons  in  charge,  and  if  so, 
from  which  of  them? 

A. — In  my  opinion  the  accident  in  question  was  caused 
solely  by  the  fault  of  the  tug  Ida,  and  her  tow,  and  the  per- 
sons in  charge  thereof,  without  fault  being  in  any  way  attri- 
butable to  the  steamship  Hamilton,  her  master,  or  crew. 

* 

Regarding  the  evidence  of  the  masters  of  the  tug  Ida 
and  the  barge  Huron  as  to  the  speed  of  the  steamer  Hamil- 
ton being  about  ten  miles  an  hour,  I  have  to  say  that  a  skil- 
ful and  prudent  navigator  who  was  being  overtaken  in  the 
canal  by  a  steamer,  the  speed  of  which  he  estimated  at  ten 
miles  an  hour,  and  who  commanded  a  vessel  that  was  likely 
to  be  affected  by  the  wave  that  would  be  caused  by  such  a 
speed,  would  know  that  the  first  effect  his  vessel  would  feel 
would  he  the  bow  wave  that  would  raise  the  water  under  her, 
impel  her  and  throw  her  stern  off,  or,  in  the  case  under  con- 
sideration, towards  the  south  bank.  If  from  anv  cause  he 
wished  to  remain  in  the  course  he  had  chosen  he  should  have 
put  his  wheel  a  port  until  the  influence  of  the  bow  wave  was 
nearly  expended,  and  then  have  reversed  his  wheel  to  counter- 
act the  effect  of  the  recoil  or  backflow  of  that  wave  that 
would  have  effect  as  to  the  overtaking  vessel  sped  on,  and  that 
would  draw  the  water  from  under  the  slower  vessel  into  tho 
space  that  had  to  be  filled  by  the  displacement  of  the  steamer. 
The  few  spokes  of  the  wheel  to  starboard  as  the  steamer  was 
•approaching  the  barge  acted  with  the  onward  or  bow  wave 
of  the  steamer  and  helped  to  throw  the  barge  toward  the 
south  bank  instead  of  keeping  her  off  it.  In  this  respect  the 
barge  was  improperly  and  unskillfully  navigated.  There  is 
no  evidence  to  shew  that  the  tug  put  on  an  extra  spurt  of 
speed  to  compensate  for  the  impulsion,  nor  to  Use  her  rudder 
to  offset  the  influence  of  the  wave  on  the  bow  of  the  barge 
Huron.  In  which  respect  the  tug  was  in  fault.  Though  the 
speed  of  the  Hamilton  was  three  miles,  need  for  the  same 
operation  of  the  rudder  existed,  in  lesser  degree,  so  long  as 
there  was  any  displacement  wave  that  would  affect  the  Huron. 

It  was  for  the  plaintiff  to  point  out  any  neglect  on  the 
part  of  the  Hamilton.  There  can  be  no  question  but  that  she 
had  a  righf  to  pass  the  Ida  and  Huron.  She  was  in  a  position 
where  she  could  overtake  them,  and  had  a  perfect  right  to 
overtake  them.    Now,  was  there  negligence  on  the  part  of  the 
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Hamilton?  None  can  be  shown.  She  slackened  speed  when 
she  saw  the  other  vessels  ahead.  She  blew  two  blasts  of  her 
whistle  to  warn  those  vessels  that  she  was  going  to  pass  them, 
and  when  she  approached  those  vessels  she  slackened  speed 
again  down  to  about  three  miles  an  hour,  which  was  as  slow 
a©  it  is  possible  for  her  to  go  without  stopping  completely; 
and  by  putting  the  helm  to  starboard,  the  Hamilton  was 
directed  to  a,  position  within  about  12  feet  from  the  north 
bank  of  the  canal,  and  parsed  the  tow  at  a  prudent  rate  of 
speed. 

ilt  may  be  noticed  that  at  page  2  of  the  evidence  of 
Lasalle,  he  states  that  about  three  minutes  after  the  Hamilton 
passed  the  barge  Huron  the  captain  of  the  Huron  cried  out 
that  she  was  sinking.  Now,  it  is  said  that  at  that  time  she 
had  three  feet  of  water  in  her  hold.  It  seems  impossible 
that  she  could  have  filled  to  the  extent  of  three  feet  in  three 
minutes,  and  Hebert  savs  that  she  had  about  three  and  a  half 
feet  in  her  when  she  reached  the  north  bank  of  the  canal, 
about  30  minutes  after  the  accident. 

If  Lasalle's  statement  is  correct,  she  must  have  been  dam- 
aged before  the  "Hamilton"  reached  her.  She  could  not 
have  taken  so  much  water  in  that  short  space  of  time. 

Again  at  page  5  Lasalle  says  in  answer  to  the  question: 
"Did  you  notice  at  what  rate  of  speed  the  'Hamilton'  was 
coming ?"  He  says:  "Well,  she  was  coming  down  in  my 
opinion  between  ten  and  ten  and  a  half  miles  an  hour." 
Again,  he  says  "  The  Huron  was  astern  of  the  tug  when  the 
Hamilton  passed  straight  with  the  course  of  the  Ida."  If 
that  is  so,  it  was  not  the  overtaking  of  the  Hamilton  that 
caused  the  damage  at  all.  It  had  no  influence  according  to 
Lasalle,  since  the  "  Huron  "  kept  on  her  course  straight  with 
the  course  of  the  "  Ida." 

It  may  be  stated  that  according  to  my  view,  the  with- 
drawing of  three  foot  of  water  by  the  "Hamilton"  passing  the 
barge  was  an  impossibility,  and  that  when  a  witness  swears 
to  a  thing  which  is  impossible  or  incredible,  no  weight  is  to 
be  attached  to  his  evidence.  Upon  this  point  I  might*  refrr 
to  the  American  and  English  Encyclopedia,  Vol.  25,  p.  1020. 

"Where  the  facts  are  not  credible,  or  are  improbable  in 
viewr  of  the  circumstances,  no  superior  credit  is  given  to  the 
t»stiwi\v  of  the  vessel's  own  witnesses." 

This  i-  exactly  in  point  here,  and  as  I  view  the  case  no 
superior  credit  is  to  he  given  to  Hebert's  evi<1erc,»  when  he  says 
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that  three  feet  of  water  was  withdrawn  from  under  the  barge 
'•  Huron  "  and  that  she  struck  the  bottom  of  the  canal.  The 
evidence  of  Lasalle  and  the  evidence  of  Hebert  are  fully  con- 
tradicted bv  Leboeuf  and  Mire. 

And  again  at  p.  7G  Leboeuf  contradicts  himself  by  saying 
that  the  barge  touched  at  the  bow. 

The  accident  appears  to  me  to  be  attributable  to  the  plain- 
tiff. There  were  two  youths  at  the  wheel,  Leboeuf  17  years  of 
age  and  Mire  11)  years  of  age,  when  the  accident  occurred. 
They  were  without  much  experience.  They  were  on  their  first 
trip  that  season  and  yet  we  find  that  they  were  left  at  the 
wheel  to  use  their  own  discretion  in  the  event  of  anv  contin- 
geney  arising.  They  received  no  steering  orders  from  Fhe 
in  aster  of  the  barge,  or  the  officer  in  charge  of  the  towr,  and 
very  properly  the  nautical  assessor  put  the  following  ques- 
tions to  Hebert  at  page  DO: 

Q.  I  would  like  to  ask  the  witness  a  question.  In  all 
these  movements  of  the  wheel — this  starboarding  a  little,  and 
the  other  movements — were  thev  all  ordered  bv  you?  A. 
1  told  him  to  take  care  of  the  wheel. 

Q.  I  want  to  know  if  the  various  movements  of  the  wheel 
referred  to  by  the  witness  Mire  were  each  of  them  special 
orders  by  you?  A.  Xo,  what  I  told  him  was  to  be  careful, 
and  he  knew  his  work.  He  told  me  he  could  do  his  work. 
All  I  told  him  was  to  pay  attention. 

Is  that  the  duty  of  an,  officer  in  command  of  a  vessel  at 
night,  to  rely  upon  the  discretion  of  two  youths  of  17  and  19 
respectively,  when  he  should  have  stood  by  them  and  given 
the  proper  orders  and  see  that  they  were  executed? 

In  their  pleadings  the  defendants  set  up  in  paragraph  21 
of  their  defence,  that  the  plaintiffs  have  no  interest  to  bring 
the  present  action,  having  been  paid  and  indemnified  for  the 
said  accident  by  the  underwriters  of  the  insurance  company. 
As  regards  the  owners  of  the  barge,  this  has  no  application. 
The  barge  as  proved  by  the  evidence,  was  not  insured, 
que-tion  therefore  is  pertinent  only  as  regards  the  owners  of 
the  cargo.  It  has  been  held  in  many  Admiralty  cas.s,  and 
1  think  it  has  been  almost  the  universal  practice  in  Admir- 
alty that  defendants  cannot  set  up  by  way  of  defence  the  fact 
that  plaintiffs  have  been  indemnified  for  their  loss  by  the  in- 
surance company. 
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In  this  connection,  the  case  of  Simpson  v.  Thompson,  re- 
ported in  3  Appeal  Cases,  p.  279,  might  be  referred  to,  where 
it  was  held  as  follows: 

"  There  is  no  independent  right  in  underwriters  to  main- 
tain in  their  own  name  and  without  reference  to  the  person 
insured,  an  action  for  damages  to  the  thing  insured/' 

And  again  at  p.  284:  "  They  can  assert  any  right  which 
the  owners  of  a  ship  might  have  asserted  against  the  wrong 
doer  for  damages,  for  the  act  which  has  caused #  the  loss,  but 
this  right  of  damages  they  must  a-srrt  not  in  their  own 
name,  but  in  the  name  of  the  person  insured." 

Reference  might  also  be  made  to  the  case  of  Mason  v. 
Saintsbury,  Douglas's  Reports,  p.  (51,  Darrell  v.  Tibbits,  5  Q. 
£.  D.  p.  561. 

Arnould   on    Marine   Insurance,    Ttli   edition,   sec,    1231, 
says:  '"  The  underwriter  has  no  independent  rights  of   'a 
own,  and  cannot  even  sue  in  his  own  name/' 

Porter  on  Insurance,  4th  edition,  p.  256,  says  it  is  no  de- 
fence to  an  action  by  the  assured  against  the  party  causing 
the  damage  that  the  insured  1ms  been  paid  by  the  insurers. 

Our  own  Court  of  Appeal  has  held  in  the  same  sen*» 
the  case  of  the  Richelieu  and  Ontario  Navigation  Co.  v.  La- 
frenniere,  reported  in  2  Legal  News,  p,  204.  The  circum- 
stances in  that  case  were  almost  identical  with  those  in  this 
case.  The  same  ground  of  defence  in  law  was  raised,  and 
the  plaintiff's  action  was   maintained. 

I  am  of  opinion  therefore  that  the  actions  were  properly 
brought  in  the  names  of  the  respective  plaintiffs. 

At  the  trial  application  was  made  by  plaintiffs  to  amend 
their  statement  of  claim  and  also  their  preliminary  act  by 
striking  out  in  paragraph  3  of  plaintiff's  statement  of  claim 
the  word  "  two  "  in  the  fourth  line  thereof,  and  substituting 
therefor  the  word  "  three,"  so  as  to  agree  with  the  evidence, 
and  also  to  amend  article  7  of  the  preliminary  act  by  striking 
out  the  word  "  two "  in  the  fourth  line  thereof,  and  sub- 
stituting therefor  the  word  u  three/'  so  as  to  agree  with  the 
evidence,  the  whole  in  accordance  with  rule  67,  their  object 
being  to  plead  that  the  speed,  of  the  tug  u  Ida "  and  its 
tow,  the  barge  "  Huron,"  was  three  miles  an  hour  instead  of 
two  miles  an  hour,  as  originally  alleged  by  them. 

This  application  was  strenuously  opposed  by  counsel  for 
defendant,  on  the  ground  that  the  plaintiffs  cannot  be  per- 
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mitted  to  amend  their  preliminary  act,  and  contending  that 
the  motion  so  made  should  be  rejected.  Amongst  other  auth- 
orities, Williams  and  Bruce,  Admiralty  Practice,  p.  360,  was 
cited,  as  follows: 

"The  object  of  the  rule  requiring  preliminary  acts  is  to 
obtain  a  statement  recenti  facto  of  the  leading  circumstances 
of  the  case,  and  to  prevent  other  party  varying  his  version 
of  facts  so  as  to  meet  the  allegation  of  his  opponent.  The 
Court  will  never  allow  a  party  to  contradict  his  own  prelim- 
inary acts  at  the  hearing,  and  an  application  on  behalf  of  a 
party  to  amend  a  mistake  in  his  preliminary  acts  will  not,  if 
opposed,  be  entertained  by  the  Court.  The  preliminary  acts 
are  not  allowed  to  be  opened  without  an  order  of  the  judge  or 
the  registrar." 

I  am  of  opinion  that  neither  the  statement  of  claim  ii^r 
the  preliminary  act,  whether  it  is  looked  at  as  a  pleading  or 
not,  can  be  amended  under  the  circumstances  of  this  case, 
because  the  evidence  does  not  show  that  the  tug  "  Ida  "  and 
the  barge  "  Huron  "  were  proceeding  at  the  rate  of  three 
miles  or  more  per  hour,  but  at  a  much  less  speed.  The  motion 
is  therefore  dismissed  with  costs. 

Numerous  authorities  have  been  cited  by  the  respective 
counsel,  and  amongst  others  two  recent  cases  decided  in  the 
United  States.  The  first  is  the  case  of  the  Kaiser  Wilhelm 
der  Grosse,  decided  in  the  District  Court.,  S.D.,  New  York, 
on  the  tenth  of  February,  1905,  and  the  other  is  the  caso 
of  the  Ashbury  Park,  decided  in  the  District  Court,  E.D.,  New 
York,  June  7th,  1905.  In  both  those  cases  decrees  were 
granted  against  the  steamships,  very  properly,  as  1  view  it 
on  the  ground  that  the  said  steamships,  had  been  proceeding 
at  too  great  a  rate  of  speed,  and  that  the  damage  complained 
oi  was  caused  by  the  displacement  waves.  Both  steamers  were 
large  ships,  of  high  power,  propelled  by  twin  screws,  and 
owing  to  their  great  speed  and  power  their  displacement  waves 
were  distinctly  proved  to  have  caused  the  damage  complained 
of.  These  cas>s  are  scarcely  applicable  to  the  present  case, 
the  steamer  "  Hamilton  "  being  a  paddle  wheel  steamer  of 
moderate  power  and  light  draught,  but  little  more  than  half 
the  draught  of  the  barge  "Huron,"  and  no  proof  having  been 
adduced  showing  that  the  damage  complained  of  was  caused 
by  her  displacement  wave.  It  seems  to  me  inevitable  that  if 
there  had  been  a  displacement  wave  made  by  her  of  the  size 
contended  for  by  the  witness  Hebert,  the  course  of  the  "  Tda  " 


MavCALLLM  v.  MOltUAS.  323 

must  have  been  materially  affected,  which  has  not  been 
proved,  and,  moreover,  both  the  "  Huron  "  and  the  tug  "  Ida  " 
would  have  shipped  water,  which  has  not  been  proved. 

It  may  be  observed  that  the  voyage  in  question  was  the 
first  voyage  of  the  "  Huron/'  and  that  she  wintered  at  Collins 
Bay  in  the  ice,  and  no  satisfactory  proof  has  been  adduced 
that  she  had  been  properly  caulked  previous  to  the  voyage'  in 
question. 

On  the  whole  case  I  am  therefore  of  opinion  that  plain- 
tiffs have  totally  failed  to  prove  the  material  allegations  of 
their  statement  of  claim,  reading  as  follows,  to  wit :  "  That 
the  '  Hamilton '  overhauled  and  passed  the  tug  '  Ida 9  and 
her  tow,  the  barge  '  Hufon,  *  at  such  an  excessive  and 
dangerous  rate  of  speed  that  owing  to  the  suction  produced 
by  the  passage  of  the  '  Hamilton '  through*  the  water,  and 
to  her  displacement  wave,  the  4  Huron '  was  driven  against 
the  bank  of  the  canal  and  suffered  severe  damage."  And  i 
am  further  of  the  opinion  that  all  reasonable  precautions  were 
taken  by  the  master  and  crew  of  the  "Hamilton'*  to  avoid 
accident  in  approaching  and  passing  the  tug  u  Ida  "  and  her 
tow,  the  barge  *'  Huron/'  and  that  the  steamer  "  Hamilton  " 
was  properly  navigated  and  proceeding  at  an  ordinary  moder- 
ate and  prudent  rate  of  speed  in  passing  the  tug  "  Ida '"  and 
her  tow,  the  barge  "Huron.-" 

Consequently  I  dismiss  the  actions  of  plaintiffs  with  costs. 


QUEBEC. 

Saint  Pierre,  J.  June  9th,  1907. 

MacCALLIJM  v.  MORGAN. 

Vendor  and  Purchaser — Building  Restrictions — Height  and 

Situation  of  House — Party  Wall.  % 

Saint  Pierre,  J.: — The  chief  question  involved  in  this 
case  is  one  of  servitude,  and  it  is  necessary  that  I  should 
give  a  condensed  synopsis  of  the  facts  involved.  On  Feb- 
ruary, 5th,  1872,  the  plaintiff,  the  owner  of  cadastral  lot 
No.  1228,  fronting  upon  Union  avenue,  Montreal,  measur- 
ing 120  feet  frontage,  sold  to  one  William  Rhind  a  portion 
of  the  lot,  measuring  50  feet  frontage,  next  to  lot   1227, 
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on  the  northwest  side  of  lot  1228.  The  depth  of  1228  and 
of  122?  is  90  feet.  The  deed  of  sale  contains  the  following 
stipulation:  "The  purchaser  doth  hereby  bind  and  oblige 
himself,  his  heirs  and  assigns,-  not  to  erect  or  build  on  the 
said  lot  of  land  any  house  or  houses  higher  than  those  to 
be  erected  by  the  said  vendor,  or  his  representatives,  on  the 
adjoining  lot,  and  that  any  such  houses  to  be  erected  on,  the 
hereby  sold  lot  shall  be  erected  on  a  line  with  those  to  be 
erected  by  the  vendor  on  the  &aid  adjoining  lot."  In  1872, 
the  eastern  side  of  Union  avenue  was  but  a  field.  On  the 
11th  April,  1872,  plaintiff  bought  lot  1227,  with  a  front- 
age of  120  feet.  On  21st  November,  1872,  Ithind  sold  that 
portion  of  lot  1228  which  he  had  previously  purchased  from 
plaintiff,  to  Doctor  It.  P.  Howard,  less  a  strip  of  six  feet 
frontage,  next  to  1227,  which  he  had  previously  sold  back 
to  plaintiff.  In  the  deed  to  Dr.  Howard,  the  stipulations 
as  to  the  front  wall  and  as  to  height  were  copied  verbatim 
from  the  part  of  the  original  deed  above  cited.  On  the  10th 
May,  1873,  the  plaintiff  and  Dr.  Howard  agreed  that  the 
division  wall  between  their  houses  would  be  a  common  wall. 
On  17th  December,  187:5.  plaintiff  sold  to  Dr.  George  Ross 
31  feet  6  inches  frontage  on  the  southeast  side  of  1227, 
plus  the  6  feet  frontage  on  1228  which  had  been  sold  back 
to  plaintiff  by  lthind,  making  a  total  frontage  of  37  feet  o 
inches.  The  same  stipulations  as  to  the  height  of  the  house 
to  be  erected  was  contained  in  the  deed,  but,  apparently  to 
make  room  for  a  lane  in  the  rear,  Dr.  Ross  was  allowed  to  build 
his  house  a  few  feet  in  advance  of  the  line  adopted  for  the 
houses  of  plaintiff  and  of  Howard.  In  1897,  on  5th  Feb- 
ruary, James  and  Colin  Morgan  purchased  from  the  execu- 
tors of  the  estate  of  Dr.  Howard,  that  portion  of  lot  1228 
which  he  had  bought  from  plaintiff,  together  with  the  stone 
and  brick  house  thereon  erected.  I  wish  to  draw  attention 
to  the  following  clause  in  the  deed:  "The  present  sale  of  the 
property  hereinbefore  described  is  made  en  bloc  and  not 
at  a  rate  per  foot,  and  in  its  actual  present  condition,  of 
which  the  said  purchasers  are  aware,  and,  moreover,  is  made 
subject  to  such  conditions  as  the  said  R.  P.  Howard  was 
bound  to  conform  to  under  his  title  of  said  property  as  to 
the  height  of  buildings  and  distance  from  street,  of  which 
title  deed?  the  purchasers  have  taken  communication."  In 
February,  1003,  defendants  were  engaged  in  erecting  a  new 
building  in  place  of  Dr.  Howard's  house,  when  they  were 
stopped  by  an  injunction  taken  out  as  the  initiative  proce- 
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dure  to  the  present  action,  in  his  petition,  plaintiff  com- 
plained that  the  defendants  were  erecting  the  front  of  their 
building  in  advance  of  the  line  of  his  house  on  Union  avenue 
and  that  they  were  building  a  "shop"  instead  of  a  "house," 
both  in  violation  of  the  servitude  created  in  favour,  of  plain- 
tiffs property.  By  the  conclusions  of  his  action,  plaintiff 
prays  (1)  that  the  lot  of  land  now  occupied  by  defendants 
be  declared  to  be  burdened  with  the  servitudes  mentioned 
abovje,  both  as  to  the  height  of  the  house  to  be  erected  and 
as  to  the  line  to  be  followed  as  to  its  frontage;  (2)  that  de- 
fendants be  ordered  to  remove  the  three  tteei  pillars  which 
they  have  placed  in  the  recesses  made  in  plaintiff's  wall  and 
to  restore  the  wall  to  its  former  condition ;  (;J)  that  defen- 
dants be  ordered  to  demolish  the  wall  they  have  erected  in 
advance  of  the  line  of  plaintiff's  house;  (1)  that  defendants 
be  ordered  to  desist  from  their  design  to  construct  a  "shop" 
instead  of  a  "house,"  inasmuch  as  by  the  clause  in  their 
deed  of  purchase  they  are  only  permitted  to  erect  a  "house," 
not  a  "shop";  (5)  that  defendants  be  condemned  to  pay 
plaintiff  $200  by  way  of  damages  for  their  having  impaired 
the  stability  of  the  common  wall,  and  also  for  having  other- 
wise damaged  and  impaired  plaintiff's  house.  The  various 
grounds  of  defence,  briefly,  are  as  follows:  (1)  There  is  no 
evidence  to  shew  that  the  deeds  stipulating  the  alleged 
servitudes  have  ever  been  registered,  as  required  by  44  and 
45  Vict.  (Que.);  (2)  no  servitudes  were  ever  created  by  said 
deeds,  inasmuch  a>s  there  existed  no  houses  upon  either  of 
the  lots  in  question,  and  the  stipulation  as  to  the  height  of 
the  building  was  impossible,  and,  consequently,  null  and 
void;  (3)  if  the  stipulation  meant  anything  at  all  it  was 
that  the  purchaser  should  build  in  a  line  with  the  houses  on 
1227  and  with  those  on  1228;  (4)  defendants  had  the  right 
to  make  recesses  in  the  walls  of  plaintiff's  house  in  the  man- 
ner they  have  done;  (0)  defendants  were  in  the  exercise  of 
their  rights  in  erecting  the  building  they  were  in  course  of 
operating;  (6)  defendants  have  done  nothing  which  might 
justify  the  demand  for  damages.  I  may  say  that  the  de- 
fendants have  desired  from  adding  to  their  building  since 
the  service  of  the  injunction  and  have  moved  back  the* 
line  of  their  new  building  to  conform  with  plaintiff's  house. 
The  first  question  raised  is  the  want  of  registration.  That 
question  was  but  slightly  touched  upon  at  the  argument; 
in  faM,  T  took  it  to  be  virtually  abandoned,  and,  in  my 
opinion,  rightly  so.     Article  211(>a  C.  C.  U  the  reproduction 
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or  s.  6  of  14  and  45  Viet.  c.  16,  relied  ir:on  by  defendants, 
but  it  can  have  no  application  to  the  present  case.  The 
•  meaning'  of  the  article  is  that  if,  on  the  one  hand,  the  deed 
of  sale  by  the  estate  Howard  to  the  defendants  had  made  no 
mention  of  any  servitude  at  all  and  had  been  duly  regis- 
tered, and  if,  on  the  other  hand,  the  deed  of  MacCallum  to 
lthind,  and  that  of  It  hind  to  Howard,  which  contained  the 
stipulation  as  to  the  servitude,  had  not  been  registered, 
MacCallum  and,  after  his  death,  his  heirs,  would  have  lost 
their  right  to  exact  from  the  defendants  the  observance  of 
the  obligations  created  by  the  servitude  in  question.  In 
other  words,  the  property  purchased  by  defendants  would 
have  been  freed  from  anv  servitude.  Sec;ion  7  of  the  same 
statute  prescribes  a  delay  of  two  years  within  which  parties 
interested  in  the  preservation  of  the  servitude  created  in 
their  favour  may  have  their  deed,  evidencing'  the  existence 
of  such  servitude,  registered.  The  present  case  is  entirely 
different  from  the  one  within  the  purview  of  article  2116a, 
C.  C.  The  defendants  here  are  not  third  parties  to  whom 
a  property  was  sold  free  from  any  stipulation  as  to  the  exist- 
ence of  any  servitude.  Their  very  deed  of  purchase  shews 
the  reverse,  and  proves  that  they  have  agreed  to  maintain 
the  same  servitude  which  has  been  perpetuated.  The  first 
ground  must  be  rejected.  On  the  second  point,  I  am  also 
against  defendants.  The  mere  fact  that  the  terms  of  the 
deed  in  question  are  vague  and  indefinite  does  not  consti- 
tute a  cause  of  nullity  if  the  intention  of  the  parties  might 
be  made  certain  and  definite  at  some  future  period  of  time : 
Le  dictonnaire  du  Notariat,  3rd  edition,  "Servitude,"  No. 
18;  Toullier,  vol.  3,  pas.  589,  654,  and  661.  The  defendants 
found  Dr.  Howard's  house  built  on  a  certain  line  and  to  a 
certain  height  and  cannot  now  change  them.  It  was  the 
servitude  which  was  then  in  use  and  in  the  manner  in  which 
it  was  used  which,  by  their  deed  of  purchase,  the  defen- 
dants have  obliged  themselves  to  maintain  and  no  otfier. 
The  defendants'  argument  on  the  third  question  is  a  mere 
playing  upon  words.  "A  lot  of  land"  generally  means  a 
parcel  of  land  whether  constituting  a  cadastral  lot  or  not. 
It  is  not  likely  that  Dr.  MacCallum,  who  was  not  then  the 
owner  of  1227,  which  he  only  acquired  later  on,  intended  to 
create  a  servitude  for  the  benefit  of  houses  to  be  erected 
upon  a  lot  of  land  which  he  did  not  then  and  might  never 
own.  On  the  fourth  point,  I  cannot  bring  nnyself  to  read 
the  clause  creating  the  servitude  as  he  does.     It  is  quite 
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possible,  and  is  prolmbly  true,  to  say  that,  at  the  time  when 
the  original  deed  was  passed  and  even  later  on  when  the 
subsequent  deeds  of  conveyance  of  the  same  property  were 
agreed  to,  the  parties  had  in  their  mind*  thai  only  residen- 
tial houses  would  be  built  in  that  loealitv.  They  took  this 
for  granted  and  laid  no  stress*  upon  it.  Having  to  attach  a 
meaning  to  the  word  '•house,''  1  would  accept  its  broader 
meaning,  equ.valcnt  to  the  word  "building/*  as  being  Unit 
which  wou.u  be  les*;  onerous  to  tin*  party  b:irdeii.*d  w.in  the 
servitude.  Inferring  to  ''Stroud's  Judicial  Dictionary"'  1 
find  a  number  of  legislative  enactments  of  Kngland  in  which 
the  word  "house"  has  been  ?«aid  to  mean  a  dwelling-house 
and  to  include  "'schools/'  "factories,"  and  "otber  buildings" 
in  which  persons  are  employed.  On  this  point,  therefore, 
I  am  against  plaintiff,  and  1  hold  that  there  exists  no  pro- 
hibition in  the  deed  above  referred  to  by  which  the  defen- 
dants might  be  prevented  from  using  the  house  erected  by 
them  for  trading  or  such  like  purposes,  if  they  so  choose  to 
use  it.  The  charge  laid  agaii^t  the  defendants  with  respect 
to  the  foundations  of  the  common  wall  is  based  upon  the 
fact  that  they  cut  grooves  or  recesses  therein  in  which  to 
insert  steel  pillars  which  were  placed  upon  a  separate  and 
distinct  foundation.  I  fail  to  see  any  wrong  in  that.  The 
wall  being  a  common  wall,  defendants  had  a  right  to  use 
it  to  the  same  extent  as  plaintiff  himself.  As 'they  had  the 
right  to  cut  recesses  to  place  beams  they  certainly  had  the 
right  to  cut  recesses  in  the  outer  Q(\ge  of  the  foundation. 
This  part  of  plaintiff's  conclusions  must  be  dismissed.  The 
plaintiff's  claim  for  damages  done  to  his  house  cannot  be 
entertained.  The  damages  were  caused  by  the  pile-driving, 
but  as  this  was  a  necessary  operation,  and  one  which  the 
defendants  had  the  right  to  perform  for  the  purpo.-e  of  in- 
suring the  stability  and  security  of  their  building,  the  plain- 
tiff cannot  claim  any  damages  on  that  account,  unless  actual 
negligence  or  carelessness  was  proven.  It  is  proved  that 
piles  must  be  used  when  building  in  that  section  of  the  city 
and  it  is  also  proved  that,  in  the  present  case,  the  pile- 
driving  was  carefully  and  properly  done.  The  claim  of  the 
plaintiff,  now  represented  by  Dame  Josephine  Guy,  as  plain- 
tiff par  reprise  d'instance,  to  the  servitude  mentioned  in 
the  deed  of  sale  by  Dr.  MacCallum  to  Win.  Rhind,  which 
servitude  was  perpetuated  in  the  deeds  of  conveyance  which 
followed  this  first  deed  down  to  the  deed  of  purchase  by  the 
defendants,  is   maintained,  and   plaintiff's  contention   that 
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defendants'  building  on  1228  should  be  in  a  line  with  his 
own  house  and  of  the  same  height  is  also  maintained,  the 
whole  with  costs.  The  other  conclusions  of  the  plaintiff  are 
dismissed,  but  without  costs. 


QUEBEC. 


CiuERiN,  J.  June  13th,  1907. 

DELORME  v.  LOCOMOTIVE  AND  ENGINE  COMPANY. 

« 

Master  and  Servant — Injury  to  Servant — Duty  of  Master  to 
Obtain  Surgical  Assistance — Damages. 

Guerin,  J.: — The  evidence  in  this  case  establishes  the 
following  facts: — On  the  21st  January,  11)06,  plaintiff,  who 
was  then  a  man  51  years  of  age,  enjoying  robust  health,  was 
working  for  the  company  defendant,  under  its  foreman, 
loading  contractors"  plant  upon  flat  cars.  There  were  six 
or  seven  men  working  together.  A  large  square  block  of 
wood,  weighing  seven  to  eight  hundred  pounds,  and 
formed  of  two  square  beams,  had  to  be  placed  upon 
a  flat  car,  and  to  perform  this  operation  a  der- 
rick was  used.  The  block  was  put  on  the  car  by  means  of 
the  derrick,  but  it  was  found  that  it  would  have  to  be  rolled 
over  to  make  room  for  other  material.  This  block  had  one 
spike  stuck  into  it,  which  projected.  The  chain  connecting 
with  the  derrick  had  a  hook  at  the  end  of  it,  and  this  was 
attached  to  the  spike,  to  roll  this  block  over  into  tbe  proper 
position.  Plaintiff  warned  the  foreman  that  the  chain  would 
slip.  The  foreman  paid  no  heed  to  the  warning  and  in- 
structed plaintiff  and  another  workman  to  place  their  hands 
on  the  block,  without  indicating  any  particular  place  where 
they  should  take  hold.  These  instructions  were  given  so 
that  there  would  be  no  swinging  of  the  block  and  so  that 
it  would  not  fall  endwise.  A  rolling  hitch  was  made  and 
the  block  was  raised  about  two  feet,  when  the  hook  at  the 
end  of  the  chain  slid  off  the  spike.  The  block  rolled  off, 
fell  to  the  ground,  and  in  doing  so,  the  little  finger  of  plain- 
tiff's right  hand  got  caught  by  the  spike  projecting  from 
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the  block.  This  finger  was  inside  the  mitten  plaintiff  was 
wearing  on  his  right  hand.  Plaintiff  immediately  went 
to  the  storeroom  of  the  company  defendant,  which  was 
near  by  and  in  charge  of  one  of  defendant's  witnesses.  There 
was  no  hot  water  in  the  storeroom  and  the  man  in  charge 
of  the  storeroom  advised  the  plaintiff  to  wash  his  wound  at 
the  tap,  which  plaintiff  did  not  do,  being  advised  by  some 
one  else  that  it  would  be  best  to  bind  it  up  in  the  flowing 
blood.  He  followed  the  latter  advice,  and  after  receiving 
some  wadding,  which  he  used  to  cover  his  finger,  rested 
there  about  ten  minutes  and  then  went  home.  Neither  the 
plaintiff  nor  the  foreman  considered  that  the  wound  was 
serious;  the  company  defendant  did  not  secure  a  surgeon 
and  the  plaintiff  did  not  consult  one  on  the  day  of  the  acci- 
dent. The  accident  happened  on  Sunday.  .  The  following 
Friday  plaintiff  returned  to  his  work  and  performed  some 
manual  labour  with  his  left  hand.  On  Friday  night  he  felt 
intense  pain  in  his  right  arm.  He  then  consulted  a  woman, 
who  told  him  his  hand  was  poisoned,  and  who  prescribed 
hot  potato  skins  as  a  remedy.  Feeling  no  better,  he  called 
in  a  doctor.  This  was  thirteen  days  after  the  accident,  and 
he  remained  under  his  care  until  the  28th  June,  1906.  Plain- 
tiff did  not  work  for  thirteen  months;  he  was  accustomed 
to  earn  $1.50  a  day.  The  doctor's  account  is  $267.25.  The 
company  defendant  did  not  help  the  plaintiff  by  obtaining 
surgical  assistance  when  he  met  with  the  accident,  and  the 
plaintiff  did  all  that  could  be  expected  from  a  man  in  his 
sphere  of  life  to  obtain  such  remedies  as  he  could  secure. 
The  little  finger  of  his  right  hand  was  bruised  and  poison  eel 
owing  to  the  said  Accident,  and  it  is  so  stiffened  that  he 
cannot  articulate  it.  The  plaintiff's  right  hand  is  partially, 
but  seriously  and  permanently  disabled  to  a  considerable 
degree  owing  to  the  accident.  I  consider  the  damages  re- 
sulting from  the  accident  are  attributable  to  the  impru- 
dence of  the  defendant's  employees.  Considering  the  doc- 
tor's bill,  the  permanent  physical  disability,  the  extra  ex- 
pense incurred  by  his  illness,  his  loss  of  wages,  and  his  loss 
of  earning  power  in  the  future,  I  fix  the  damages  suffered 
by  plaintiff  at  $1,600,  for  which  sum  1  give  judgment  against 
the  company  defendant,  v  vth  interest  and  costs. 
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NEW  BKUNSWICK. 

Landry,  J.  June  20th,  1907. 

HEX  v.  CROCKET. 

Criminal  Law — Criminal  Libel — Allegations  as  to  Immoral 
Conduct  of  Minister  of  the  Crown — Defence  that  Allega- 
tions Complained  of  are  True  and  their  Publication  in 
the  Public  Interest — Demurrer. 

Criminal  information  on  the  complaint  of  Henry  R.  Em- 
merson, for  that  the  defendant  published  in  the  Daily  Glean- 
er, a  newspaper  printed  and  published  at  the  city  of  Fred- 
ericton,  that  "  This  Minister  was  Mr.  Emmerson  himself 
(then  Minister  of  Railways  and  Canals  in  the  Dominion 
Government),  "  and  one  of  the  places  from  which  he  was 
ejected  with  two  women  of  ill -repute  with  whom  he  had 
been  keeping  company  not  loii£  since  was  the  St.  Lawrence 
Hall,  Montreal.'" 

Pleas:  "In  the  Supreme  Court,  York  nisi  prius  sittings, 
June  19th,  A.  D.  1907,  in  the  matter  of  the  King  v.  James 
H.  Crocket. 

"  The  defendant,  James  H.  Crocket,  as  a  first  plea  to  the 
indictment  against  him,  says  that  he  is  not  guilty  as  alleged 
in  the  said  indictment,  a#id  for  a  further  plea  the  said  James 
H.  Crocket,  pursuant  to  the  statute  in  that  behalf,  says 
that  our  said  Lord  the  King  ought  not  further  to  prosecute 
the  said  indictment  against  him  because  he  says  that  it  is 
true  that  Henry  R.  Emmerson  was  ejected  with  two  women 
of  ill-repute  with  whom  he  had  been  keeping  company  not 
long  since,  meaning  thereby  not  long  before  the  publica- 
tion of  the  Daily  Gleaner  of  March  27th,  1907,  from  the 
St.  Lawrence  Hall,  in  the  city  of  Montreal,  as  alleged  in 
the  publication  set  out  in  said  indictment. 

"  And  the  said  James  H.  Crockett  further  savs  that  before 
and  at  the  time  of  the  publication  in  the  said  indictment 
mentioned  the  said  Henry  R.  Emmerson  was  Minister  of 
Railways  and  Canals,  in  the  Government  of  Canada,  and  that 
the  personal  morals  and  conduct  of  members  of  the  Govern- 
ment of  Canada  were  and  are  matters  of  public  interest  and 
had  been  discussed  in  Parliament  and  in  the  press  and  it 
was  desirable  and  proper  in  the  public  interest  and  for  the 
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benefit  of  the  public  that  facts  of  a  disgraceful  and  degrad- 
ing character  in  the  lives  of  Ministers  of  the  Crown  should 
be  made  known  and  published  so  that  the  Government  of 
Canada  might  be  purged  of  men  whose  personal  character 
rendered  them  undesirable  and  unfit  Ministers  of  the  Crown, 
by  reason  whereof  it  was  for  the  public  benefit  that  the  said 
matters  so  charged  in  the  said  indictment  should  be  pub- 
lished, and  this,  he,  the  said  James  H.  Crocket,  is  ready  to 
verify,  whereof  he  prays  judgment  and  that  by  the  Court 
here  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said  indictment  above  specified." 

Demurrer:  "In  the  Supreme  Court,  nisi  prius  sittings, 
June,  A.  D.  1907.  The  20th  day  of  June,  1907,  The  King 
v.  Jas.  H.  Crocket,  and  the  Attorney-General  of  New  Bruns- 
wick, who  prosecuted  for  our  Lord  the  King  in  his  behalf, 
as  to  the  said  second  plea  of  the  said  Jas.  H.  Crocket,  by 
him  abovie  pleaded,  saith  that  the  same  and  the  matters 
therein  contained,  pleaded  and  set  forth  are  not  sufficient 
in  evidence  to  bar  or  preclude  our  said  Lord  the  King  from 
prosecuting  the  said  indictment  against  him,  the  said  Jas. 
H.  Crocket,  and  that  our  said  Lord  the  King  is  not  bound 
by  the  law  of  the  land  to  answer  the  same,  and  this  he,  the 
said  Attorney-General  who  prosecutes  as  aforesaid,  is  ready 
to  verify,  wherefore  for  want  of  a  sufficient  plea  in  this  be- 
half he,  the  said  Attorney-General,  prays  judgment  and 
that  the  said  Jas.  H.  Crocket  may  be  convicted  of  the  prem- 
ises in  the  said  indictment  specified/' 

Matters  of  law  intended  to  be  argued  in  support  of  de- 
murrer: "  (1)  The  article  complained  of  and  set  forth  in 
the  indictment  states  that  the  said  Henry  R.  Emmerson  had 
been  ejected  from  more  than  one  hotel,  while  the  plea  refers 
only  to  one  occasion  at  the  St.  Lawrence  Hall. 

"  (2)  The  plea  does  not  shew  with  sufficient  certainty  the 
matters  intended  to  be  set  forth  as  a  defence  in  that 

"  (a)  It  does  not  sufficiently  specify  the  date  or  circum- 
stances of  the  alleged  ejecting  of  the  said  Henry  R.  Emmer- 
son from  said  hotel,  nor  by  whom,  or  for  what  reason  the 
alleged  ejecting  took  place. 

"  (b)  It  does  not  set  forth  or  shew  in  what  respect  the  two 
women  mentioned  in  the  said  plea  were  of  ill-repute. 

"  (c)  It  does  not  set  forth  or  shew  when,  where  or  under 
what  circumstances  the  said  Henrv  R.  Emmerson  had  been 
keeping  company  with  two  women  of  ill-repute. 
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"  (3)  While  the  indictment  charges  that  the  article  com- 
plained of  was  written  in  the  sense  of  imputing  that  the 
said  Henry  R.  Emmerson  was  improperly  associated  with 
women  of  ill-repute,  the  plea  contains  no  allegation  to  that 
effect,  nor  does  it  allege  any  improper  relations  between  the 
said  Henry  R.  Emmerson  and  the  said  two  women,  neither 
does  it  deny  the  innuendo  nor  confess  and  attempt  to  jus- 
tify it. 

"  (4)  (a)  That  the  plea  does  not  set  forth  or  shew  any 
sufficient  fact  or  facts  by  reason  of  which  it  was  for  the 
public  good  that  the  article  complained  of  in  the  said  in- 
dictment should  be  published  in  the  said  Daily  Gleaner 
newspaper  as  charged  in  the  indictment,  or  that  such  publi- 
cation was  for  the  public  good  within  the  meaning  of  the 
statute  allowing  a  defendant  to  plead  the  truth  of  a  libel 
as  a  justification  in  certain  cases. 

"  (b)  Upon  the  facts  set  forth  in  said  plea  the  Court  should 
hold  as  a  matter  of  law  that  it  was  not  for  the  public  bene- 
fit that  the  defendant  published  said  defamatory  matter  at 
the  time  and  in  the  manner  in  which  it  was  so  published. 

"  (c)  Even  if  it  were  true  that  the  personal  morals  and 
conduct  of  members  of  the  Government  of  Canada  as  well 
as  those  of  private  members  of  Parliament  were  and  a*e 
matters  of  public  interest,  Parliament  is  the  proper  guard- 
ian of  the  honour  of  its  members  and  is  the  proper  place 
in  which  to  make  and  to  investigate  charges  against  ite 
members  in  respect  to  their  private  conduct,  if  such  charges 
are  deemed  of  sufficient  gravity  to  affect  the  public  useful- 
ness of  the  member  so  charged.  So  far  from  its  being  for 
the  public  good,  it  is  likely  to  result  in  public  injury  and 
impair  the  usefulness  of  Parliament  to  have  the  private 
life  and  conduct  of  the  members  of  the  Government  and 
other  members  of  Parliament  and  which  are  not  in  any  way 
connected  with  the  discharge  of  their  public  duties,  discussed 
and  debated  in  the  public  press. 

"  (d)  The  said  plea  does  not  allege  that  any  allegations  of 
improper  conduct  were  made  against  the  said  Henry  R- 
Emmerson  in  Parliament,  nor  does  it  allege  that  any  impu- 
tations were  made  in  Parliament  against  the  personal  morals 
and  conduct  of  anv  member  of  the  Government.  The  mere 
fact  that  there  was  some  discussion  in  Parliament  and  in 
the  press,  which,  so  far  as  appears  by  the  plea,  might  be  by 
one  member  and  by  one  newspaper,  would  not  make  what 
would  otherwise  be  a  defamatory  libel  any  less  so,  and  would 
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• 

afford  no  justification  for  its  publication  in  the  Daily 
Gleaner  newspaper  as  charged.  While  a  newspaper  may 
properly  comment  on  facts  stated  in  Parliament  the  mere 
circumstances  of  a  discussion  taking  place  in  Parliament 
upon  a  particular  subject  would  not  justify  a  newspaper  in 
making  allegations  of  fact  of  a  defamatory  nature  not  stated 
in  such  discussion. 

u  (e)  The  said  plea  in  giving  as  a  reason  for  publishing 
the  words  complained  of,  that  the  said  Henry  fi.  Emmerson 
was  a  member  of  the  Government  of  Canada  and  one  of  the 
advisers  of  the  Governor-General,  shews  the  defendant  to 
be  guilty  of  a  seditious  libel  under  section  132  of  the  Crim- 
inal Code,  and  it  is  and  cannot  be  for  the  public  benefit  to 
publish  a  seditious  libel.  To  such  a  libel  the  allegations  iri 
the  plea  afford  no  justmcation  or  defence. 

"  (5)  That  even  if  it  be  submitted  to  be  advisable  and 
proper  in  the  public  benefit  that  facts  of  a  disgraceful  and 
degrading  character  in  the  lives  of  Ministers  of  the  Crown 
should  be  made  known  and  published  so  that  the  Govern- 
ment of  Canada  might  be  purged  of  men  whose  personal 
characters  rendered  them  undesirable  and  unfit  Ministers 
of  the  Crown,  as  alleged  in  said  plea,  it  was  not  and  is  not 
for  the  public  benefit  that  defamatory  matter  of  the  nature 
of  that  charged  in  the  indictment  should  be  published  in 
a  newspaper  which  for  personal  or  malicious  motives  might 
see  fit  to  publish  the  same.  Such  publication  can  be  justi- 
fied only  if  made  to  the  Governor-General  or  Parliament 
with  whom  rests  the  authority  to  continue  the  minister  as 
an  adviser  of  the  representative  of  the  Sovereign  or  to  dis- 
pense with  his  services. 

"  (6)  The  said  plea  is  bad  (a)  in  not  setting  forth  any 
facts  sufficient  in  law  to  justify  the  publication  of  the  libel 
complained  of.  (b)  In  not  alleging  that  it  was  for  the  pub- 
lic good  that  the  defamatory  matter  charged  in  the  indict- 
ment should  be  published  as  alleged  in  the  indictment." 

The  Attorney-General  of  New  Brunswick  (W.  Pugsley, 
K.C.),  A.  S.  White,  K.C.,  and  J.  H.  Barry,  K.C.,  in  support 
of  the  demurrer:  The  life  of  a  public  man  would  be  in- 
tolerable, if  the  press  of  the  country  were  permitted  to  cir- 
culate charges  against  his  character.  The  plea  set  up  by 
the  defence  did  not  shew  that  any  charges  had  been  made, 
although  it  was  contended  that  it  was  a  matter  of  public 
interest  and  had  been  discussed  in  Parliament  and  in  the 
press.     In  that  case  it  would  be  quite  sufficient  for  one  or 
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two  members  of  the  House  or  for  one  little  newspaper  to 
make  general  statements  that  would  lead  to  great  evils 
It  might  even  be  arranged  by  one  desirous  of  ruining  a  pub- 
lic man's  character  to  have  the  matter  brought  up  in  a 
general  way.  According  to  the  argument  of  the  other  side 
this  alone  would  justify  a  newspaper  in  making  charges. 
A  member  of  Parliament  in  that  case  would  either  have  to 
stand  the  odium  or  go  into  Court  and  vindicate  his  char- 
acter, and  others  might  be  dragged  in  to  have  their  char- 
acters cleared.  A  license  of  this  kind  had  never  been 
claimed  before  and  it  would  do  vast  injury  to  the  lives  of 
public  men.  It  would  be  intolerable.  Parliament  has  de- 
clared that  in  a  prosecution  for  libel  it  must  be  shewn  not 
only  that  the  defamatory  statement  is  true,  but  also  that  its 
publication  was  for  the  public  benefit,  and  this  was  a  ques- 
tion for  the  Court  to  decide.  The  onus  of  proof  was  on 
the  defence  to  shew  that  the  publication  was  Tor  the  public 
good  and  benefit,  assuming  the  facts  to  be  true. 

If  the  demurrer  were  overruled  the  Crown  would  have 
no  remedy,  as  there  could  be  no  reserve  case,  whereas  if  the 
demurrer  were  sustained  and  the  defendant  convicted,  he 
was  given  an  opportunity  to  appeal.  A  long  series  of  judi- 
cial decisions  had  settled  what  were  matters  of  public  in- 
terest. [Counsel  then  read  a  list  which  included  affairs  of 
state,  administration  of  justice,  public  institutions,  appeals 
to  the  public,  etc.] 

His  Honour:  Would  you  regard  Parliament  as  a  public 
institution? 

The  Attorney-General:  Yes. 

His  Honour:  What  do  you  understand  by  appeals  to  the 
public? 

The  Attorney-General:  Advertising  in  the  way  of  trade 
or  for  patronage. 

His  Honour:  Would  it  apply  to  the  policy  of  a  public 
man? 

The  Attorney-General  replied  that  it  would  as  regards 
any  discharge  of  his  duties.  He  contended  that  there  was 
a  clear  distinction  between  public  and  private  acts  of  an 
individual.  No  law  permitted  or  suggested  that  a  news- 
paper could  go  into  the  private  life  of  an  individual.  He 
did  not  think  he  was  taking  a  different  view  from  that  ex- 
pressed by  Sir  Wilfrid  Laurier.  The  latter  had  promised  an 
inquiry  if  any  man  had  had  the  courage,  manliness  and 
decency  to  make  a  specific  charge,  instead  of  vile  insinua- 
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tions  of  a  general  character.  If  his  Honour  should  decide 
the  plea  to  be  valid  he  would  be  going  further  than  any 
Judge  in  the  British  Empire  had  ever  gone.  He  would 
overturn  every  principle  laid  down.  It  would  be  contrary 
to  the  statute  to  require  the  facts  to  be  set  forth.  The  article 
had  started  with  an  innuendo  that  the  St.  Lawrence  Hall 
was  only  one  of  the  hotels  from  which  Mr.  Emnierson  had 
been  ejected  with  women  of  ill-repute.  There  was  no  alle- 
gation in  the  plea  of  any  improper  conduct  on  the  part  of 
Mr.  Emmerson  with  the  women  referred  to,  although  the 
article  said  so  by  innuendo.  It  was  no  hardship  to  the  de- 
fendant to  call  upon  him  to  state  what  other  hotels  Mr. 
Emmerson  had  been  ejected  from  with  women  of  ill-repute. 
He  should  also  be  called  upon  to  shew  in  what  way  the 
women  mentioned  were  women  of  ill-repute.  If  the  defen- 
dant did  not  know  when  writing  what  he  did  he  was  guilty 
of  a  most  outrageous  slander.  It  is  bad  enough  to  slander 
the  character  of  a  man  who  was  able  to  take  care  of  him- 
self, but  it  was  a  more  reprehensible  act  to  slander  the 
character  of  women  who  were  not  able  to  defend  themselves, 
and  would  hesitate  perhaps  about  going  into  Court  to  clear 
their  characters.  That  remark  would  apply  to  the  most 
virtuous  woman  in  the  province  of  New  Brunswick.  If  Mr. 
Crocket  did  not  know  in  what  respect  these  women  were 
of  ill-repute  he  was  making  most  reckless  charges.  If  he 
did  know  he  ought  to  inform  the  Crown  so  that  the  Crown 
might  meet  the  allegation. 

Hazen,  K.C.,  0.  S.  Crocket,  and  H.  F.  McLeod,  for  the 
defendant. 

Landry,  J.: — In  order  not  to  delay  the  termination  of 
this  case  I  will  not  take  the  time  to  examine  the  authorities 
cited  more  minutely  than  has  been  permitted  me  by  hav- 
ing heard  them  read,  and  though  more  time  would  give  me 
better  opportunity  to  give  my  reasons  for  the  decision  I  am 
about  to  give,  yet  I  feel  that  delay  would  not  change  my 
conviction. 

The  ground  that  presents  the  most  doubt  to  me  is  as  to 
the  necessity  of  defining  the  meaning  of  the  word  "ill-re- 
pute." I  incline  to  the  opinion,  however,  that  that  word 
is  sufficiently  explicit  to  permit  the  Crown  to  interpret  it 
so  as  not  to  be  misled  by  the  uncertainty  of  its  meaning,  and 
should  it  bo  susceptible  of  several  meanings  I  can  see  no 
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disadvantage  to  the  prosecution  in  their  not  being  furnished 
with  a  statement  of  the  actual  meaning  relied  on. 

The  law  authorized  the  defendant  to  plead  as  a  defence 
the  truth  of  the  article  complained  of  and  that  its  publica- 
tion was  for  the  benefit  of  the  public.  There  seems  to  me 
no  doubt  that  the  defendant  by  his  plea  filed  intends  to 
justify  on' these  two  grounds.  The  question,  therefore,  is, 
has  he  used  language  in  his  pleas  that  covers  technically 
the  requirements  of  pleading  to  put  those  two  elements  in 
issue — the  truth  of  the  article  and  the  benefit  to  the  pub- 
lic from  its  publication?  I  believe  he  has.  I  do  not  feel 
free  to  decide,  with  my  conception  of  the  law,  that  the  pub- 
lication was  not  for  the  benefit  of  the  public  provided  that 
it  can  be  proven  to  be  true  and  I  believe  the  reasons  given 
in  the  plea  are  sufficient  to  entitle  the  defendant  to  have 
his  plea  sustained.  I  therefore  decide  the  demurrer  in 
favour  of  the  defendant. 


NEW  BRUNSWICK. 

Full  Court.  April  19th,  1907. 

LOGO  IE  v.  MONTGOMERY. 

Easement — Prescription — Adverse    Enjoyment — User   under 
Agreement — Water  and  Watercourses. 

Appeal  by  the  plaintiffs  from  the  judgment  of  the  Judge 
in  Equity,  reported  3  N.  B.  Eq.  238,  dismissing  the  plain- 
tiffs' bill  of  complaint  praying  for  an  injunction  restrain- 
ing the  defendant  from  interfering  with  the  right  to  bring 
water  in  a  pipe  across  certain  land  owned  by  the  defendant, 
argued  in  Hilary  Term,  1907,  before  Tuck,  C.J.,  Hanino- 
ton,  Lax  dry.  Barker,  and  McLeod.  JJ. 

4 

The  Attorney-General  of  New  Brunswick  (Pugsley,  K. 
C.)  and  J.  A.  Haviland,  for  the  appellants. 

M.  G.  Teed,  K.C.,  for  the  respondent. 

Tuck.  C.J. : — This  in  an  appeal  from  a  decree  of  the 
learned  Judge  in  Equity  whereby  he  dismissed  the  plain- 
tiffs' bill. 
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in  their  bill  the  plaintiffs  pray  that  the  defendant  may 
be  restrained  by  order  oi  injunction  from  interfering  in 
any  way  with  the  property  of  the  plaintiffs,  or  from  inter- 
fering injuring  or  depriving  the  plaintiffs  of  the  right  to 
carry  the  water  through  the  pipes  named  in  the  bill  to 
their  mill,  or  interfering  in  any  way  with  said  pipes,  or  of 
obstructing  the  plaintiffs  in  the  free  use  and  enjoyment 
thereof,  or  of  any  portion  thereof,  or  of  their  said  property; 
and  that  the  defendant  may  be  restrained  from  erecting  a 
building  on  the  property  of  the  plaintiffs,  so  as  not  to  inter- 
fere therewith,  or  with  the  water  pipes  laid  through  the 
said  property  as  in  the  bill  set  forth;  and  that  the  plain- 
tiffs may  be  granted  such  further  and  other  relief  as  to  the 
Court  may  seem  meet;  and  that  the  plaintiffs  may  be  paid 
their  costs  of  this  suit. 

Two  amendments  have  been  made  to  the  plaintiffs'  bill, 
and  one  amendment  has  been  made  to  the  defendant's 
answer. 

Upon  the  original  bill,  presented  by  the  plaintiffs,  and 
verified  by  one  of  them,  Mr.  Justice  Landry  granted  an  in- 
junction. 

In  October,  1904,  the  plaintiffs  purchased  a  steam  mill 
and  property  situate  at  Loggieville,  which  is  known  as  the 
Black  Brook  mill  property.  It  lies  on  the  north  side  of 
the  highway  road,  between  the  road  and  the  Miramichi 
Kiver,  and  is  part  of  lot  No.  9.  In  April,  1905,  the  defen- 
dant purchased  a  lot  of  land  on  the  opposite  or  southern 
side  of  the  road,  a  part  of  lot  No.  8,  which  seems  to  have 
been  granted  to  one  John  Blake  (but  not  the  person  of  that 
name  who  made  the  lease  out  of  which  this  suit  arises). 
Lot  No.  8  by  the  description  contained  two  hundred  acres. 
It  is  bounded  on  the  west  by  lot  No.  9,  and  extends  from 
the  river  southward  some  distance  beyond  the  highway 
road.  In  addition  to  the  mill  property  purchased  in  1904, 
the  plaintiffs  acquired  before  this  suit  was  commenced  the 
greater  part  of  lot  No.  8  to  the  south  of  the  road,  and  a 
portion  of  lot  No.  9  on  the  same  side.  Among  the  lots  of 
land  included  in  the  southern  part  of  lot  No.  8  is  a  lot  con- 
veyed to  them  by  Mary  Lataigne  in  August,  1904,  which 
lies  to  west  of  defendant's  lot. 

I  take  from  Judge  Barker's  judgment  in  the  Court  be- 
low, and  I  am  satisfied  that  his  statement  is  accurate,  that 
with  the  exception  of  a  dispute  as  to  the  division  line  be- 
tween the  two  lots,  there  is  no  dispute  between  the  parties 
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as  to  the  title  to  the  lands  in  reference  to  which  this  liti- 
gation  arises.  The  dispute  arises  over  the  use  of  a  certain 
spring  of  water,  and  its  diversion  through  underground 
pipes,  from  its  source  to  the  plaintiffs'  mill,  running  through 
the  defendant's  lot  of  land,  which  the  plaintiffs  claim  ib 
secured  to  them  as  owners  of  the  mill  to  be  used  in  its 
operation.  It  is  alleged  in  one  of  the  amendments  made 
to  the  bill  that  previous  to  February,  1854,  one  Robert 
Blake,  who  is  the  father  of  the  present  John  Blake,  was 
seized  in  fee  and  in  possession  of  this  lot  No.  8.  This  fact 
is  not  disputed  by  the  defendant.  In  fact  he  acquires  his 
title  to  his  own  lot  through  Robert  Blake,  by  the  following 
conveyances:  Robert  Blake  to  Richard  Hutchinson,  March 
26th,  1867,  conveying  all  of  lot  No.  8;  Richard  Hutchison 
to  Jtfseph  McKnight,  October  9th,  1873,  a  part  of  lot  No. 
8;  Joseph  McKnight  to  Alice  McKnight,  June  4th,  1886; 
and  Alice  McKnight  to  the  defendant,  April  13th,  1905. 
The  plaintiffs'  title  is  as  follows:  In  1871  the  mill  property 
was  purchased  by  Guy,  Stewart  &  Co.  from  the  Honour- 
able Peter  Mitchell;  and  a  conveyance,  dated  November 
1st,  1871,  was  executed  to  John  Stewart  or  Stuart,  a  mem- 
ber of  the  firm.  On  the  dissolution  of  that  firm  in  1878  this 
mill  property,  together  with  two  lots  on  the  south  side  of 
the  highway  (a  part  of  lot  No.  9),  one  purchased  in  1873  and 
the  other  in  1874,  and  a  third  lot  on  the  north  side  of  the 
road  (part  of  lot  No.  8),  purchased  by  Stuart  and  Blake  in 
1874,  were  conveyed  by  John  Stuart  to  Richard  George  Guy, 
one  of  the  partners,  as  a  part  of  "his  share  of  the  partner-* 
ship  property.    That  conveyance  is  dated  February  1st,  1878. 

John  Stuart  had  acquired  in  1871,  by  lease  from  John 
Blake,  the  right  to  use  and  maintain  the  water  pipes.  That 
lease  is  dated  December  18th,  1871,  and  it  was  registered 
December  19th,  1872.  By  a  second  conveyance  from  Stuart 
to  Guy,  dated  February  1st,  1878,  the  water  lease  was 
assigned  to  Guy.     By  a  conveyance  dated   December  4th, 

1885,  Guy  conveyed  the  mill  and  other  properties  in  the 
first  deed  from  Stuart  to  Guy  to  the  New  Brunswick  Trad- 
ing Company,  and  by  a  second  deed  dated  January  30th? 

1886,  Guy  assigned  the  water  lease  to  the  same  company. 
By  virtue  of  a  decree  of  the  Court  of  Equity  made  in  a 
foreclosure  suit  McAlpine,  referee  in  equity,  sold  and  by  a 
conveyance  dated  May  7th,  1892,  transferred  all  the  proper- 
ties including  the  water  lease  to  Francis  E.  Winslow.  On 
Julv  21st,  1896,  Winslow  conveyed  to  Vaughan.     He  con- 
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veyed  to  Bentley  on  September   14th,   1901;  and  Bentley 
conveyed  to  the  plaintiffs  on  October  8th,  1904. 

The  spring  of  water  in  question  is  a  natural  spring  ris- 
ing to  the  surface  on  the  back  part  of  lot  No.  8,  at  a  point 
within  land  now  owned  by  the  plaintiffs.  It  seems  from 
the  evidence  and  the  plan  made  by  Surveyor  Fish,  that  the 
natural  flow  of  the  water  from  the  spring  was  down  the 
easterly  part  of  the  lot,  until  it  discharged  in  the  Miramichi 
River.  That  was  its  course  in  1854,  when  Robert  Blake 
made  his  conveyance  to  Robert  Marshall.  By  that  con- 
veyance, which  is  dated  February  3rd,  1854,  Robert  Blake 
conveyed  to  Robert  Marshall,  all  that  part  of  lot  No.  8  lying 
north  of  the  highway  road  and  lying  between  lot  No.  9  on 
the  west  and  the  rivulet  (that  is  the  water  from  the  spring) 
on  the  east,  except  the  school  lot.  Marshall's  conveyance 
after  giving  this  rivulet  or  brook  as  the  eastern  boundary 
of  the  lot,  and  otherwise  describing  it,  contains  the  follow- 
ing clause:  "Also  the  right  and  privilege  of  carrying  and 
conveying  the  waters  of  the  said  spring  in  the  field  on  the 
south  side  of  the  said  highway  from  within  forty  feet  of 
the  head  of  the  said  spring  where  it  at  present  rises, 
through  a  trench  or  drain  to  be  cut  through  the  said  field 
to  any  point  that  the  said  Robert  Marshall,  his  heirs  or  as- 
signs, may  think  fit  on  the  north  side  of  the  Queen's  high- 
way into  the  lands  above  described  and  thence  into  the 
river  by  such  drain,  trench  or  channel  and  for  that  purpose 
to  enter  into  the  said  lands  on  the  south  side  of  the  said 
highway  (and  without  doing  damage  to  any  growing  crop) 
at  all  reasonable  times,  with  workmen  to  make  such  drain 
or  trench  and  to  repair,  amend  or  cleanse  the  same  when- 
ever the  said  Robert  Marshall,  his  heirs  and  assigns,  shall 
think  necessary,  and  also  to  view  the  state  and  condition 
of  such  drain,  trench  or  channel  and  the  waters  flowing 
through  the  same,  and  also  whenever  the  said  Robert  Mar- 
shall, his  heirs  or  assigns,  shall  think  fit  to  close  up  any 
such  drain  or  trench  he  or  they  shall  be  at  liberty  to  open 
another  drain  or  trench  through  the  said  field  to  the  north 
side  of  the  highway  and  lay  down  pipes  to  convey  the  water 
of  the  said  spring  or  so  much  thereof  as  he  or  they  shall 
think  fit,  through  such  pipes,  of  sufficient  depth  below  the 
surface  to  be  free  from  injury  in  ploughing,  which  drain 
or  trench  shall  be  kept  covered  except  when  it  shall  be  neces- 
sary to  enter  upon  and  repair  the  said  pipes  which  the  said 
Robert  Marshall,  his  heirs  or  assigns  shall  be  at  liberty  at 
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all  reasonable  times  to  do  without  doing  any  damage  to 
growing  crops.  And  also  when  such  pipes  shall  be  laid  down 
the  said  Robert  Marshall,  his  heirs  or  assigns,  shall  be  at 
liberty  to  place  in  the  said  spring  or  the  stream  therefrom 
not  less  than  forty  feet  from  the  fountain  head,  a  tank  reser- 
voir, or  other  vessel  for  protecting  and  securing  the  said 
stream  in  entering  and  flowing  thereout  into  the  said  pipes, 
and  at  all  times  to  enter  and  repair  the  same,  and  to  view 
the  state  and  condition  thereof,  together  with  all  the  rights, 
members,  privileges  and  advantages  to  the  said  piece  of  land 
above  described  belonging."  The  said  conveyance  also  con- 
tained the  following  covenant:  "And  the  said  liobert  Blake 
for  himself,  his  heirs,  executors,  administrators  and  assigns, 
doth  hereby  covenant,  promise  and  agree  to  and  with  the 
said  Robert  Marshall,  his  heirs  and  assigns,  that  he  the  said 
Robert  Blake,  his  heirs  and  assigns,  shall  at  all  times  here- 
after keep  the  waters  of  the  said  spring  in  the  said  field 
south  of  the  front  highway  free  and  clear  of  all  incumbrances 
or  obstructions,  and  shall  not  suifer  or  permit  the  said  waters 
of  the  said  brook  flowing  from  the  said  spring  or  the  foun- 
tain head  to  be  troubled,  polluted  or  in  any  wise  injured  in 
passing  through  any  dra.n  or  trench  that  may  be  made  to 
carry  the  same  to  the  lands  above  described,  but  the  said 
spring  and  the  waters  thereof  and  the  channel  for  the  same 
to  reach  the  said  lands  shall  be  free  and  clear  of  all  injury, 
interruption  or  incumbrance  by  him  the  said  Robert  Blake, 
his  heirs  and  assigns,  at  all  times  hereafter/' 

This  lot,  together  with  the  water  privilege  appurtenant 
to  it,  was  conveyed  by  Marshall  to  Davidson  by  deed  dated 
June  27th,  1857;  by  Davidson  to  Hutchinson  by  deed  dated 
April  29th,  1859;  and  by  Hutchison  to  John  Blake,  by  deed 
dated  November  20th,  1861.  John  Blake,  by  deed  dated 
October  15th,  1874,  conveyed  a  part  of  this  lot  to  John 
Stuart,  who  subsequently  conveyed  to  Guy.  The  part  of  the 
lot  conveyed  extended  from  the  south-east  angle  of  the 
school  lot,  on  the  north  side  of  the  highway,  581  feet  east- 
erly along  the  northern  side  of  the  highway;  the  eastern 
boundary  ran  from  that  point  north  30  degrees  east  to  the 
shore  of  the  river.  The  total  distance  from  the  school  lot  to 
the  rivulet  or  brook  measured  along  the  northern  side  of  the 
highway  is  91G  feet,  so  that  Blake  retained  a  strip  of  the 
Marshall  lot,  335  feet  wide,  extending  from  the  highway 
to  the  river,  having  the  rivulet  for  its  eastern  boundary,  and 
the  eastern  side  of  the  lot  sold  to  Stuart  for  its  western 


LOGO  IE  v.  MONTGOMERY.  341 

boundary.  He  severed  the  dominant  tenement  for  the  bene- 
fit of  which  the  easement  granted  by  the  conveyance  from 
Blake  to  Marshall  was  created.  The  conveyance  from  John 
Blake  to  Stuart  contains  no  reference  to  this  easement,  but 
does  convey  "  all  houses  and  outhouses  erected  on  the  lot, 
also  the  right  of  way,  all  waters,  watercourses,  water  privi- 
leges and  improvements  thereunto  belonging  or  in  any  wise 
appertaining/'  It  appears  from  this  conveyance  that  when 
Stuart  purchased  the  mill  property  from  Mitchell  and  en- 
tered into  the  lease  with  John  Blake  for  the  use  of  the 
water,  Blake  was  the  owner  of  that  part  of  the  lot  No.  8 
lying  north  of  the  highway,  and  entitled  as  such  to  the  bene- 
fit of  the  easement  as  to  the  spring  and  the  use  of  the  water 
appurtenant  to  it,  as  granted  by  the  conveyance  from  Kobert 
Blake  to  Marshall. 

In  their  original  bill  the  plaintiffs  set  out  at  length  the 
lease  made  by  John  Blake  to  Stuart,  and  upon  that  rested 
their  right  to  the  use  of  the  water,  and  to  its  flow  through 
the  pipes  to  their  mill. 

The  lease  from  John  Blake  to  Stuart  was  put  in  evidence. 
It  is  dated  December  18th,  1871,  and  witnesseth  that  in 
consideration  of  the  covenants  on  the  part  of  the  lessee  to  be 
done  and  performed  and  five  shillings  paid  by  Stuart,  John 
Blake  demised  and  leased  to  John  Stuart,  etc.,  all  that  spring 
of  water  situate  and  being  on  the  lands  of  John  Blake  oc- 
cupied by  him  on  the  southerly  side  of  the  highway,  etc. 
Here  is  given  a  description  of  the  situation  of  the  spring. 
The  lease  also  gives  the  right  of  entering  to  repair,  etc.,  to 
convey  the  water  through  pipes  to  the  mills,  etc.  This  lease 
is  for  the  term  of  twenty-one  years  from  its  date.  There 
is  a  covenant  on  Blake's  part  to  renew  the  lease  at  the  ex- 
piration thereof  for  a  further  term  of  twenty-one  years,  on 
the  same  terms  and  conditions  as  are  contained  in  the  ori- 
ginal lease  with  a  like  clause  for  renewal. 

Section  five  of  the  bill  alleges  that  at  the  time  of  making 
tkis  agreement,  John  Blake  was  in  possession  of  the  said 
{lands  and  premises,  but  the  legal  title  thereof  was  in  the 
Hon.  Richard  Hutehison  of  Douglastown,  who  had  agreed  to 
sell  the  same  to  the  said  John  Blake;  that  the  said  John 
Blake  made  contracts  regarding  the  said  land  with  the  assent 
of  the  said  Richard  Hutchison,  and  that  the  said  agreement 
in  the  last  paragraph  of  the  bill  mentioned  was  made  with 
the  knowledge  and  consent  of  the  said  Kichard  Hutchison. 
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Mr.  Justice  Barker  in  his  judgment  say.-  that  the  evidence 
failed  to  show  that  this  lease  was  made  with  the  knowledge 
and  consent  of  Hutchison  (who  was  the  legal  owner  of  the 
knd )  and  under  circumstance*  from  which  authority  to  make 
it  would  be  implied.  Blake,  the  only  witness  examined  on  the 
p«int.  could  not  state  that  Hutchison  ever  heard  of  the  lease 
or  of  the  pipes  being  laid  or  knew  anything  about  them. 
Further,  the  Judge  in  Equity  says,  "  The  MeKnight  sale 
is  the  only  one  of  which  we  haye  the  particulars  and  the 
deed  of  that  lot  is  dated  October  9th,  1873,  well  on  to  two 
years  after  these  pipes  were  laid  down  and  in  use.  The 
only  other  ground  relied  on  as  conferring  any  authority  is 
that  Blake  had  some  agreement  with  Hutchison  to  purchase 
the  property  and  he  was  in  possession  of  it;  because  he  lived 
on  the  property  without  paying  rent."  The  Judge  says  that 
"no  evidence  of  any  such  agreement  was  produced,  except 
a  loose  statement  made  by  Blake,  but  if  such  agreement 
existed  it  would  confer  no  such  authority  as  is  claimed." 

m 

In  an  exhaustive  judgment  the  learned  Judge  deals  with 
all  the  points  relied  on  by  the  plaintiffs.  He  hold*  that  the 
plaintiffs  cannot  maintain  their  bill  as  it  originally  stood; 
and  that  their  amended  bill,  by  inserting  allegations  of  the 
conveyance  of  the  lot  north  of  the  road  by  Robert  Slake  to 
Marshall  and  the  subsequent  conveyances  by  which  John 
Blake  acquired  the  lot,  with  the  easement  created  and  granted 
ijj  Marshall's  conveyance,  does  not  help  the  plaintiffs. 

I  am  satisfied  that  the  lease  made  by  John  Blake  to 
Stuart  is  not  binding  on  the  owners  of  the  servient,  tenement, 
the  defendant,  among  the  others,  as  an  exercise  by  him,  as 
owner  of  the  dominant  tenement,  of  the  right  given  to  lay 
conduit  pipes  through  the  southern  part  of  lot  Xo.  8. 

The  argument  of  the  Attorney-General  makes  the  right 
given  by  the  first  deed  an  easement  in  gross  and  this  is  not 
assignable,  if  appurtenant  in  gross.  If  not  appurtenant,  then 
nothing  passes  by  deed  as  to  lot  Xo.  9. 

In  Ackroyd  v.  Smith,  10  C.  B.  164,  it  is  said  in  the  head 
note,  that  "  it  is  not  competent  to  a  vendor  to  create  rights 
unconnected  with  the  use  or  enjoyment  of  the  land,  and  to 
annex  them  to  it;  neither  can  the  owner  of  land  render  it 
subject  to  a  new  species  of  burthen,  so  as  to  bind  it  in  the 
hands  of  an  assignee."  It  was  there  held  that  the  grant  to 
A.  was  not  restricted  to  the  use  of  the  way  for  the  purposes 
connected  with  the  occupation  of  the  land  conveyed,  but  that 
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the  right  in  question  was  not  one  which  inhered  in  the 
land,  or  which  concerned  the  premises  conveyed,  or  the  mode 
of  occupying  and  enjoying  them,  and  therefore  that  it  did  not 
pass  to  the  defendant  by  the  assignment. 

In  Purdom  v.  Robinson,  30  S.  C.  H.  (54,  at  p.  71,  Strong, 
C.J.,  says,  "  that  a  right  of  way  granted  as  an  easement 
is  shewn  by  many  reported  cases,  of  which  two  cited  by  the 
grantee  for  the  same  purposes  in  respect  of  any  other  property 
is  shewn  by  many  reported  cases,  of  which  two  cited  by  the 
respondent  may  l>c  particularly  referred  to  as  establishing  the 
proposition."  These  cases  are  Skull  v.  Glenister,  and  Ack- 
royd  v.  Smith.  In  Skull  v.  Glenister,  16  C.  B.  N.  S.  81, 
Erie,  C.J.,  says:  "The  right  of  way  was  appurtenant  to  the 
land  demised  by  the  Wheelers  to  the  defendants.  The  defend- 
ants are  therefor  bound  to  make  use  of  this  way  for  pur- 
poses exclusively  connected  with  their  holding  of  these 
demised  premises.  As  to  Ackroyd  v.  Smith,  Chief  Justice 
Strong  says  that  it  may  be  considered  the  leading  case 
on  the  point. 

The  use  of  an  easement  must  be  adverse.  In  Moore  v. 
Rawson,  3  B.  &  C.  332,  Littledale,  J.,  at  p.  339,  says: 
kk  After  twenty  years  adverse  enjoyment  the  law  presumes  a 
grant  made  before  the  user  commenced  by  some  person  who 
had  power  to  grant." 

In  Campbell  v.  Wilson,  3  East  294,  the  marginal  note  is 
that  "where  no  evidence  appeared  to  shew  that  a  way  over 
another's  land  had  been  used  bv  leave  or  favour,  but  under  a 
mistake  as  to  an  award,  which  would  not  support  the  rigkt 
of  way  claimed,  such  a  user  for  above  twenty  years  exer- 
cised adversely  and  under  a  claim  of  right,  is  sufficient  to 
leave  to  the  jury  to  presume  a  grant."  This  case  is  approved 
o*  in  Rivers  v.  Adams,  3  Ex.  D.  361. 

In  Ring  v.  Pugsley,  18  N.  B.  R.  303,  Duff,  J.,  delivers 
the  judgment  of  the  Court,  and  at  p.  317  says,  "  that  where 
the  enjoyment  of  the  alleged  easement  has  been  uninter- 
rupted for  a  periofl.  of  twenty  years,  with  the  knowledge  of  the 
owners  of  the  servient  tenement,  who  foavte  the  means  of 
resisting  it,  and  where  the  evidence  of  enjoyment  is  uncon- 
tradicted and  unexplained,  the  presumption  becomes  practic- 
ally conclusive  and  the  jury  should  be  told  to  find  the  exist- 
ence of  a  grant."  See  also  Jones  v.  Jones,  4  N.  B.  R.  265, 
and  Gale  on  Easements,  5th  ed.,  pp.  172,  207,  and  208. 
Gale,  at  p.  207,  says :  "  In  order  that  the  enjoyment  which 
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is  the  quasi  possession  of  an  easement  may  confer  a  right  to 
it,  by  length  of  time,  it  must  have  been  open,  peaceable  and 
a*  of  right."  The  effect  of  the  enjoyment  being  to  raise  the 
presumption  of  a  consent  on  the  part  of  the  owner  of  the 
servient  tenement,  it  is  obvious  that  no  such  inference  of 
consent  can  be  drawn  unless  it  be  shewn  that  he  was  aware 
of  the  user,  and  being  so  aware  made  no  attempt  to  inter- 
fere with  its  exercise."  There  must  be  knowledge  of  the 
user,  and  it  must  be  continuous.  That  is,  the  right  is  acquired 
by  enjoyment  and  may  be  lost  by  a  discontinuance  of  the  en- 
jc.yment  unless  the  party  who  ceases  to  enjoy  does  some  act  to 
show  an  intention  of  resuming  the  enjoyment  within  a  rea- 
sonable  time.     See  also  Washburn  on  Easements,  p.  132. 

The  Attorney-General  claims  that  Loggie  acquired  the 
right  to  the  exclusive  use  of  the  water  from  the  spring  by 
adverse  possession,  that  is  adverse  to  Hutchison,  the  owner, 
not  to  Blake ;  and  that  it  makes  no  difference  whether  Hutchi- 
son had  knowledge  or  not ;  that  he  had  the  means  of  knowing. 

I  think  neither  the  evidence  nor  the  authorities  bear  out 
this  contention.  In  the  original  bill  it  is  alleged  that  Blake 
made  the  lease  before  referred  to  with  the  authority  or  con- 
currence  of  Hutchison.  In  the  second  amendment  made  to 
the  bill  it  is  alleged  that  the  pipes  were  laid  down  in  the 
year  1872,  for  the  purpose  of  conducting  the  water  of  this 
spring  to  the  plaintiffs'  mill;  and  that  from  that  time  until 
the  defendant  exposed  the  pipes  in  the  course  of  his  excava- 
tion— a  period  of  over  twenty-one  years — the  water  had  un- 
interruptedly flowed  there  to  the  mill,  and  during  that  period 
the  pipes  had  been  kept  and  maintained  as  of  right,  and  the 
water  was  used  and  enjoyed  as  of  right  whereby  the  owner 
of  the  mill  hud  acquired  a  right  for  all  tim&  to  have,  use 
and  maintain  the  said  pipes  through  the  defendant's  lot  of 
land,  and  to  enter  on  the  same,  when  it  is  necessary  to  do  so, 
for  the  purpose  of  repairing  said  pipes. 

The  evidence  does  shew  that  the  water  from  the  spring 
flowed  to  the  mill  through  the  pipes  without  interruption  for 
a  period  of  twenty  years,  before  the  defendant  purchased  his 
lot,  and  therefore  the  plaintiffs  claim  that  they  have  acquired 
the  right  to  the  exclusive  use  of  this  water,  and  to  prevent 
the  defendant  by  injunction  from  interfering  with  that  right, 
and  from  building  on  this  land.  That  might  be  true  if  the 
plaintiffs  acquired  this  right  by  adverse  possession  as  against 
the  owner.     But  in  my  opinion  that  contention  is  not  war- 
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ranted  by  the  case,  nor  by  the  authorities.  According  to  the 
plaintiffs,  they  or  their  predecessors  in  title  acquired  the 
tight  to  lay  their  pipes,  to  repair  them,  and  to  convey  the 
water  through  them,  by  authority  of  a  lease  from  John  Blake, 
v/ho  was  not  the  owner  of  the  land,  and  they  (the  plaintiffs) 
held  adversely  to  Richard  Hutchison,  the  real  owner.  There 
is  no  doubt  from  the  authorities  already  cited,  that  an  un- 
interrupted user  for  twenty  years  or  more  gives  title  to  the 
casement,  where  the  enjoyment  has  been  adverse,  unless  there 
ib  evidence  which  rebuts  the  presumption  of  a  grant,  which 
arises  from  such  user. 

The  Attorney-General  seems  to  think  that  Campbell  v. 
Wilson,  3  East  294,  and  Angus  v.  Dalton,  3  Q.  B.  D.  85, 
and  same  case  on  appeal,  4  Q.  B.  D.  162  and  6  App.  ('as.  740, 
ere  authorities  for  the  proposition  that  the  possession  need 
not  be  adverse  in  order  to  acquire  an  easement  by  pre- 
scription, and  that  mere  possession  and  lapse  ct  time  are' 
sufficient. 

1  have  already  referred  to  Campbell  v.  Wilson,  and  that  is  a 
distinct  authority  that  the  possession  must  be  adverse.  In 
Angus  v.  Dalton,  at  p.  785,  of  6  App.  Cas.,  Bowen,  J.,  says: 
"  For  mere  possession  is,  as  a  rule,  inadequate  to  create  by 
lapse  of  time  an  adverse  right  which  is  to  limit  a  neighbour's 
enjoyment  of  his  property.  'Mere  lapse  of  time/  says  Dal- 
las, C.J.,  in  Gray  v.  Bond,  2  B.  &  B.  671,  *  will  not  of  itself 
raise  against  the  owner  the  presumption  of  a  grant.  When 
lapse  of  time  is  said  to  afford  such  a  presumption,  the 
inference  is  also  drawn  from  accompanying  facts/"  And 
Lord  Blackburn  at  p.  812  of  same  report  says:  "  The  modern 
doctrine  is  that  a  jury  ought  to  be  directed  that,  if  they 
believed  that  there  had  been  what  was  equivalent  to  adverse 
possession  as  of  right  for  more  than  twenty  years,  they 
cvght  to  presume  that  it  originated  lawfully,  that  is,  in  most 
cases  by  a  grant.  ...  1  quite  agree  that  where  the  evid- 
ence is  such  as  to  leave  it  a  question  whether  the  enjoyment 
has  been  such — open,  peaceable  and  continual — as  to  raise  a 
presumption  of  the  right,  the  jury  must  be  asked  to  find  a 
fi*ct  whether  the  enjoyment  was  of  that  kind."  Lush,  J.,  in 
the  same  case  uses  language  to  the  like  effect. 

See  also  Cross  v.  Lewis,  2  B.  &  C.  f>86,  at  p.  (ISO.  Many 
cases  go  to  establish  the  principle  that  mere  possession  does 
not  give  the  right  claimed  in  this  action.     That  the  posses- 
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sion  was  never  adverse  is  clearly  shewn  by  the  lease  from 
John  Blake  to  Stuart.  None  of  the  cases  cited  by  the  At- 
torney-General are  opposed  to  the  doctrine  above  stated. 

The  very  foundations  of  the  plaintiffs'  action  is  that  they 
have  acquired  an  easement  through  the  defendant's  land. 
In  this  I  think  they  have  failed,  and  that  an  injunction  should 
not  be  granted. 

Many  other  cases  were  cited  by  Mr.  Teed,  counsellor 
the  defendant,  and  other  reasons  given  why  no  case  for  an 
injunction  had  been  made  out.  But  I  am  content  to  rest 
my  judgment  on  the  ground  already  stated. 

The  Judge  in  Equity  disposes  of  another  question  involved 
in  the  suit,  which  arises  out  of  a  dispute  between  the  parties, 
as  to  the  division  line  between  the  plaintiffs'  lot  and  the  de- 
fendant's lot,  lying  immediately  to  the  west  of  it. 

As  to  another  question,  he  says,  "  that  it  is  merely  one  of 
trespass,  depending  upon  the  true  division  line  between  the 
two  lots  as  determined  by  actual  survey,  or  as  established 
conventionally  by  the  respective  owners.  For  this  there 
is  an  ample  remedy  at  law  and  in  such  cases  this  Court  does 
not  interfere." 

For  the  reasons  given  by  Barker,  J.,  I  think  the  judgment 
appealed  from  is  right,  and  that  this  appeal  must  be  dismissed 
with  costs. 

Hanington,  J.: — As  far  as  I  am  concerned  I  do  not 
dissent  from  the  reasons  given  by  the  learned  Judge  in  Equity 
in  his  judgment,  but  base  my  judgment  upon  the  general 
ground  that  the  defendant  ought  not  to  be  enjoined  from  dig- 
ging a  cellar  and  making  excavations,  doing  it  as  he  proposed 
to  do  it  first,  by  making  an  aqueduct  and  securing  the  use 
of  the  aqueduct  to  the  plaintiffs. 

Barker,  J.: — As  the  argument  on  this  appeal  has  not 
changed  my  views  as  expressed  in  disposing  of  the  case  at 
the  hearing  before  me  in  the  Court  below,  I  shall  refrain 
from  saying  anything  except  as  to  one  point.  I  refer  to  the 
question  raised  on  the  third  ground  of  appeal,  that  is,  as  to 
the  right  of  the  plaintiffs  to  have  and  maintain  this  aque- 
duct by  reason  of  the  uninterrupted  user  for  a  period  over 
20  years,  irrespective  altogether  of  the  agreement  with  Blake. 
The  point  did  not  seem  to  me  especially  relied  on  at  the 
hearing.  It,  however,  formed  the  principal  question  argued 
on  the  appeal.    To  fully  appreciate  it,  it  is  necessary  to  keep 
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in  view  the  following  facts.  The  plaintiffs  in  their  bill  allege 
a&  a  fact,  that  the  water  pipe  in  question  was  laid  and  that 
it  has  ever  since  been  maintained  under  the  agreement  made 
between  Blake  and  Stuart  dated  December,  18th,  1871.  The 
pipe  was  in  fact  put  down  in  the  spring  of  1872.  This  agree- 
ment is  set  out  in  full  in  the  bill.  It  was  registered  by  Stuart 
if.  the  office  for  the  registry  of  conveyances,  and  with  the  several 
transfers  of  the  property  since  Stuart  owned  it  in  1871 
down  to  the  time  the  plaintiffs  purchased  in  October,  1904, 
this  agreement  has  been  duly  assigned  and  registered  as  a 
part  of  the  purchaser's  title.  The  plaintiffs  also  allege  in 
their  bill  that  when  this  agreement  was  made  Blake  was  in 
possession  of  the  land,  though  the  legal  title  was  in  Hitchi- 
scn,  who  had  agreed  to  sell  it  to  him  and  that  the  agreement 
was  made  with  the  knowledge  and  consent  of  Hutchison.  \t 
was  on  this  bill,  swom  to  by  one  of  the  plaintiff.-,  that  an 
injunction  was  granted  restraining  the  defendant  from  erect- 
ing a  building  on  this  lot.  That  the  agreement  was  in  fact 
made  there  can  be  no  doubt,  for  it  was  in  evidence.  That 
it  was  the  origin  of  the  plaintiffs'  title  and  the  title  under 
which  both  they  and  their  predecessors  in  title  have  always 
claimed,  the  plaintiffs  not  only  allege  in  their  bill,  but  we  have 
their  own  testimony  to  support  it.  Wihether  the  agreement 
was  entered  into  with  the  knowledge  and  consent  of  Hutchi- 
son, as  the  bill  alleges,  I  am  not  in  a  position  to  say.  It 
mav  be  true,  hut  the  evidence  neither  establishes  nor  dis- 
proves  it.  So  far  as  that  fact  is  important  for  the  decision 
of  this  case,  it  remains  simply  an  allegation  without  proof. 
That  the  user  of  the  pipe  and  water  since  the  pipe  was  first 
laid  in  1872  is  referable  exclusively  to  the  title  created  by 
this  agreement  seems  to  me  altogether  too  plain  for  doubt. 

j  On  these  facts  this  Court  is  asked  to  support  the  plain- 
tiffs' right  to  this  easement  on  the  presumption  of  a  lost  grant 
and  a  continuous  uninterrupted  user  for  over  20  years  refer- 
able to  that  title.  For  one  I  am  unable  to  adopt  that  view. 
In  addtion  to  the  authorities  on  that  point  already  men- 
tioned by  me,  I  will  refer  to  one  or  two  others.  In  Lord 
Rivers  v.  Adams,  L.  R.  3  Ex.  361,  Kelly,  C.B.  (at  p.  371), 
expresses  his  approval  of  Campbell  v.  Wilson,  3  East  2D4, 
and  adds :  "  It  is  plain  that  if  we  refer  the  user  to  any  other 
right  than  the  one  in  respect  of  which  it  was  actually  exer- 
cised, we  might  be  doing  the  greatest  injustice.  For  the 
lord  might  allow  the  inhabitants  of  cottages  to  exercise  the 
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right  as  inhabitants,  knowing  that  it  was  a  right  which 
could  not  be  established  in  point  of  law,  and  which  there 
was  no  necessity  to  interrupt."  How  could  Hutchison  in- 
terrupt if  he  had  consented  to  the  agreement? 

In  Phillips  v.  Halliday,  [1891]  A.  C.  228,  a  similar  ques- 
tion arose  in  reference  to  a  pew.  The  user  extended  over  a 
long  period  of  years,  and  the  origin  of  the  right  was  claimed 
to  rest  either  (1)  on  entries  in  the  church  books,  in  which 
case  the  title  was  invalid,  and  (2)  on  the  presumption  of  a 
grant  of  a  faculty,  in  which  case  it  was  valid.  The  case 
came  originally  before  Day,  J.,  who  seems  to  have  thought 
that  the  presumption  of  the  legal  origin  was  displaced  be- 
cause lie  fancied  he  saw  the  exact  origin  of  the  supposed 
right,  and  that  it  was  an  origin  in  a  wrong:  see  per  Bowen, 
L.J.,  23  Q.  B.  D.  at  p.  56.  The  evidence  in  the  books  went 
to  prove  that  the  churchwardens  had  sold  the  pew,  which  they 
had  no  power  or  right  to  do;  but  the  sale  could  lawfully  be 
made  by  a  faculty.  At  p.  235  of  the  House  of  Lords  report, 
[1891]  A.  C,  Lord  Herschell  says:  "  Why  should  the  House 
or  the  Court  refuse  to  presume,  or  abstain  from  presuming, 
a  legal  title  to  this  alleged  right,  which  they  would  otherwise 
have  presumed,  because  in  its  inception  it  may  be  shewn  to 
have  rested  upon  a  foundation  which  would  not  support  it? 
Why  does  not  the  doctrine  which  I  have  referred  to,  the 
maxim  which  has  been  so  often  acted  upon,  apply  just  as  well 
t»  the  acts  necessary  to  confirm  a  title  originally  invalid  as  to 
the  acts  necessary  to  create  a  valid  title  in  the  first  instance  ? 
It  seems  to  me  that  the  aigument  of  the  learned  counsel  for 
the  appellants  must  go  this  length,  that  for  however  many 
centuries  it  may  be  proved  that  an  alleged  right  has  been 
asserted  and  enjoyed,  if  it  can  be  shewn  in  its  inception  to 
have  rested  upon  a  foundation  invalid  in  point  of  law,  then, 
although  the  title  might  have  been  perfectly  well  validated  by 
some  act  which  you  would  otherwise  have  presumed,  you 
are  never  justified  in  presuming  that  act  to  have  been  done. 
My  Lords,  I  am  perfectly  unable  to  see  upon  what  basis  such 
jdk  principle  can  rest.  It  seems  to  me  that  the  very  reason 
which  has  been  held  not  only  to  justify,  but  also  to  compel, 
the  Court  to  make  presumptions  of  this  description,  applies  , 
just  as  much  in  the  latter  case  as  in  the  former."  Stopping 
here  we  would  say  that  Lord  Herschell  furnishes  an  authority 
for  this  Court  in  this  case  to  accede  to  the  plaintiffs'  con- 
tention, and  hold  that  a  grant  previous  to  the  last  20  years, 
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but  subsequent  to  the  agreement,  might  be  presumed,  and  in 
fact  ought  and  would  be  presumed  as  a  matter  of  law.  But 
see  what  he  adds :  u  No  doubt  if  the  subsequent  enjoyment 
is  shewn  to  be  consistent  rather  with  the  right  thus  invalidly 
acquired,  or  supposed  to  be  acquired,  than  consistent  with  its 
having  been  made  a  legal  right,  the  presumption  would  be 
unjustifiable,  because  you  would  then  have  its  illegal  origin 
shewn,  and  you  would  have  an  enjoyment  consistent  rather 
with  that  illegal  origin  than  with  any  presumed  legal  origin. 
Obviously,  under  such  circumstances,  you  would  not  be  jus- 
tified in  making  the  presumption — the  presumption  would 
be  rebutted  by  the  facts."  I  think  the  conclusion  at  which 
1  arrived  on  this  point  in  the  Court  below  was  right,  and 
that  the  appeal  should  be  dismissed  with  costs.  Under  these 
circumstances  it  is  unnecessary  to  consider  whether  in  any 
event  the  plaintiffs  are  entitled  to  an  injunction. 

Landry,  J.,  concurred. 

McLkod,  J.,  took  no  part. 


NEW  BRUNSWICK. 

Pull  Court.  April  19th,  1907. 

GREEN  v.  CLAKK. 

Executors  and  Administrators — Executor  de  Son  Tort — Son 
of  Deceased — Distributing  Deceased's  Property  among 
Creditors. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  Victoria. 

The  action  was  tried  before  Carleton,  Co. J.,  without  a  jury, 
and  resulted  in  a  verdict  for  the  defendant,  the  crux  of  the  case 
being  whether  or  not  the  defendant  was  executor  de  son  tort 
of  his  father's  estate.  Carleton,  Co.  J.,  in  delivering  judg- 
ment said :  "  The  whole  weight  of  evidence  is  against  plaintiff 
except  as  to  the  plough,  and  inasmuch  as  he  has  the  benefit 
of  the  plough  and  as  the  evidence  on  the  part  of  the  defend- 
ant is  that  he  was  naturally  and  reasonably  led  to  believe  that 
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the  property  was  not  in  the  father,  deceased,  but  was  in 

Green,  I  think  there  should  be  a  verdict  for  the  defendant." 

The  appeal  was  argued  in  Hilary  Term,   1907,   before 

Tuck,  C.J.,  Hanington,  Landry,  Barker,  and  McLeod,  J  J. 

T.  J.  Carter,  for  appellant. 
A.  R.  Slipp,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  Tuck,  C.J. : 
— The  question  involved  in  this  case  is  whether  or  not  the 
defendant  is  executor  de  son  tort  of  his  father,  Carleton 
Clark,  deceased. 

The  Judge  of  the  Victoria  County  Court  before  whom 
the  cause  was  tried  held  that  he  was  not  executor  de  son  tort. 
This  is  an  appeal  from  that  decision.  The  cause  was  tried 
without  a  jury. 

It  is  an  action  on  several  promissory  notes  given  by  the 
defendant's  father  in  his  lifetime  to  the  plaintiff.  The  de- 
fendant pleaded  that  he  was  not  executor  as  alleged ;  that  he 
had  fully  administered;  and  that  Carleton  Clark  did  not 
promise  as  alleged. 

This  is  a  case  which  depends  upon  the  evidence,  and  1 
think  that  the  defendant  bv  the  wav  he  dealt  with  his  father's 
estate  made  himself  executor  de  son  tort. 

A  single  act  of  wrong  in  taking  the  goods  of  the  intestate 
u  sufficient  to  make  a  party  an  executor  de  son  tort,  in  re- 
spect of  creditors  who  may  choose  to  sue  him  in  that  char- 
acter. Powell  v.  Wathen,  10  N.  B.  It.  258,  decides  that  any 
dealing  with  the  goods  of  a  deceased  person,  by  which  the 
party  so  dealing  assumes  to  exercise  a  control  over  the  goods, 
is  evidence  against  him  as  executor  de  son  tort,  I  think 
the  evidence  in  the  present  case  brings  the  defendant  within 
the  principle  of  the  decision  in  Powell  v.  Wathen. 

It  appears  that  the  deceased  Carleton  Clark  bought  a 
house  and  lot  in  Andover  and  mortgaged  the  premises  to  a 
Mr.  Kilburn  to  secure  money  borrowed.  He  paid  $700  for 
the  house  and  land,  and  after  mortgaging  it  for  some  $300  or 
$400,  he  built  another  house  on  the  land  costing  about  $800, 
where  his  son,  the  defendant,  lived.    Shortlv  afterwards  Carle- 

7  7  .' 

ton  Clark  died.  After  his  father's  death,  the  defendant,  who 
continued  to  live  in  the  house  built  by  his  father,  delivered 
to  the  plaintiff,  in  part  payment  of  the  notes  sued  on  in  this 
action,  a  plough  which  his  father  had  in  his  lifetime  bought 
from  the  plaintiff.    At  the  same  time  he  told  the  plaintiff  he 
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was  going  to  let  other  creditors  have  various  articles  which 
hi9  father  had  in  his  lifetime  bought  and  had  not  paid  for. 
The  defendant  permitted  the  agent  of  Frost  &  Wood  to  take 
a  horse  which  deceased  had  received  in  a  trade  for  a  horse 
he  had  got  from  Frost  &  Wood,  they  having  a  lien  on  the 
horse  so  traded  by  the  deceased  Carleton  Clark.  Defendant 
delivered  to  G.  M.  McCrea  a  sloven  waggon  and  long  sled, 
which  deceased  had  owned,  in  part  payment  of  a  debt  of 
some  $70.  These  were  loaded  in  the  night  and  the  defend- 
ant himself  took  them  to  McCrea's  place  and  delivered  them 
about  5  a.m.  in  the  month  of  January. 

After  the  distribution  of  the  personal  property  a*$  above 
stated,  comprising  about  all  the  personal  property  the  de- 
ceased had,  the  defendant  and  Mr.  Kilburn  had  a  conversation 
about  foreclosing  the  mortgage.  Immediately  afterwards, 
Mr.  Kilburn  began  through 'his  solicitor,  Mr.  Straton,  to 
foreclose  the  mortgage.  Defendant  admits  that  Mr.  Straton 
was  at  the  same  time  his  solicitor  and  adviser.  The  notice 
of  foreclosure  was  published  in  a  Carleton  county  newspaper 
having  a  limited  circulation  in  Victoria  county.  The  sale 
was  in  no  way  advertised  in  Victoria  county.  The  defendant 
at  this  time  was  keeping  his  father's  creditors  quiet  by  prom- 
ising to  pay  them.  The  houses  and  land  were  put  up  for  sale 
in  March  and  sold  under  the  power  of  sale  in  the  Kilburn 
mortgage.  Mr.  Straton  told  defendant  that  the  amount 
due  on  the  mortgage  and  the  costs  of  foreclosure  to- 
gether amounted  to  $574,  and  that  he  would  have  to  bid  that 
much  for  the  property.  Straton  made  the  first  bid,  and  then 
defendant  bid  $574,  and  the  property  was  knocked  down 
and  sold  to  him.  Kilburn  conveyed  the  property  to  the  de- 
fendant under  the  power  of  sale  in  the  mortgage,  and  the 
defendant  at  once  mortgaged  back  to  Kilburn  for  $574. 

The  defendant  then  paid  all  of  his  father's  debts  except 
that  due  the  plaintiff  and  one  or  two  others. 

As  to  the  horses  and  waggon  and  sled,  it  was  claimed  that 
these  belonged  to  Oscar  Clark,  another  son  of  the  deceased 
Carleton  Clark;  that  his  father  had  given  them  to  him.  The 
defendant  swore  that  his  father  told  him  that  he  (the  father) 
had  given  the  team  to  Oscar;  and  that  Oscar,  after  his  father's 
death,  told  him  to  give  the  waggon  and  sled  to  his  father's 
creditors.  Defendant  also  says  that  the  bills  he  paid  were 
paid  out  of  his  own  money,  and  he  thought  the  plough  he 
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gave  the  plaintiff  after  his  father's  death  had  been  borrowed 
by  his  father  from  the  plaintiff. 

The  defendant's  mother  swore  that  her  husband  had  told 
her  he  had  given  the  team  to  Oscar.  Oscar  swore  that  he 
left  home  a  few  months  before  his  father's  death;  that  his 
father  came  after  him,  and  said  to  him,  "  Oscar,  I  want 
you  to  work  the  team,  and  I  will  give  you  the  team  and  rig- 
out,  if  you  will  go  to  work  and  stay  at  home,  and  everything 
that  belongs  to  them."  There  is  no  evidence  of  any  delivery 
and  Oscar  himself  says  that  he  never  took  possession;  that 
the  team  was  worth  about  $237;  and  that  his  father  after- 
wards traded  one  of  the  horses  for  a  driving  carriage,  and 
6old  the  other;  and  that  he  afterwards  gave  the  carriage  to 
I).  R.  Bedell  as  payment  on  an  account. 

There  is  no  contradictory  evidence  as  to  the  plough  which 
the  defendant  let  the  plaintiff  have,  except  that  the  defendant 
says  he  thought  it  was  the  plaintiff's  plough. 

I  have  no  doubt  that,  even  if  the  evidence  was  admiss- 
ible, the  pretended  gift  to  Oscar  was  a  mere  sham;  that  the 
defendant  has  clearly  made  himself  executor  de  son  tort;  that 
the  plaintiff  should  have  succeeded  in  this  action;  and  that 
the  appeal  must  be  allowed  with  costs,  and  a  new  trial  granted 
in  the  Court  below. 


Eastern   Law  Reporter. 

Vol.  III.        TORONTO,  AUGUST  15,  1907.         No.  8 

NEW  BRUNSWICK. 

Full  Court.  February  22nd,  1907. 

BAETER  v.  SPRAGUES  FALLS  MFG.  CO. 

Company  Law — Injury  to  Land — Corporate  Powers  of  Com- 
pany—  J  Edw.  VII.  (Dom.)  c.  103 —  Dominion  Railway 
Act,  1903 — Expropriation* — Non-compliance  with  Statutory 
Provisions — Damages — Reduction  of. 

Motion  by  defendant  to  set  aside  verdict  for  plaintiff  and 
to  enter  a  nonsuit,  or  for  a  new  trial,  or  for  reduction  of 
damages,  argued  in  Michaelmas  Term  last  before  Tuck, 
C.J.,  Hanington,  Landry,  Barker,  McLeod,  and 
Gregory,  J  J. 

W.  C.  H.  Grimmer,  K.C.,  and  L.  A.  Currey,  K.C.,  for 
plaintiff. 

A.  J.  Gregory,  K.C,  for  defendant. 

Tuck,  C.J. : — This  is  an  action  against  the  defendants 
to  recover  damages  for  land  of  the  plaintiff  taken  by  them 
and  causing  it  to  be  overflowed.     It  was  tried  before  Mr. 

»stice  McLeod  and  a  jury  in  the  County  of  Charlotte,  in 
tober,  11)06.  The  jury  found  for  the  plaintiff  and  assessed 
the  damages  at  two  thousand  dollars.  At  the  trial  the 
learned  Judge  left  the  questions  of  fact  to  the  jury;  and  on 
the  motion  for  a  nonsuit,  he  reserved  the  questions  of  law 
for  this  Court. 

The  defendant  company  was  incorporated  under  a  statute 
of  the  Dominion  of  Canada,  2  Edw.  VII.  (1902)  c.  103,  for 
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the  purpose,  among  other  things,  of  manufacturing  pulp  and 
paper.  By  s.  7  of  this  Act,  the  company  is  empowered  to 
"  locate,  erect  and  maintain  at  or  near  Spraguc's  Falls  in 
the  Saint  Croix  river,  in  the  County  of  Charlotte,  in  the 
Province  of  New  Brunswick,  dams,  with  the  right  of  flowage, 
for  the  purpose  of  holding  reserves  of  water  in  the  said 
river,  and  the  storing  and  holding  of  timber,  logs  or  other 
lumber."  By  s.  14  of  the  said  Act,  it  is  provided  that  "  lands 
actually  required  for  the  construction,  maintenance  and 
operation  of  the  company's  mills,  dams,  piers,  roads  and 
tramways,  may  be  taken  and  acquired  by  the  company;  and 
to  this  end,  after  a  plan  of  such  lands  has  been  approved 
by  the  Governor  in  Council,  ail  the  provisions  of  the  Railway 
Act,  which  are  applicable  to  such  taking  and  acquisition, 
shall,  so  far  as  they  are  applicable  thereto,  apply  as  if  they 
were  included  in  this  Act,  and  all  the  provisions  of  the  Rail- 
way Act  which  are  applicable  shall,  in  like  manner,  apply 
to  the  ascertainment  and  the  payment  of  the  compensation 
for,  or  damages  to,  lands  arising  out  of  such  taking  and 
acquisition,  or  the  construction  or  maintenance  of  the  works 
of  the  company,  or  the  exercise  of  any  of  the  powers  of  the 
company  under,  this  section." 

Section  122  of  the  Railway  Act,  3  Edw.  VII.  (1903)  c. 
58  (Parliament  of  Canada),  provides  that  the  company  shall 
make  a  plan,  profile  and  book  of  reference  of  the  railway, 
which  shall  shew  the  right  of  way,  etc.,  property  lines,  own- 
ers' names,  etc.  Section  152  of  this  Act  provides  for  de- 
positing this  plan,  profile  and  book  of  reference  in  the  office 
of  the  registrar  of  deeds,  giving  notice  by  publication  in  a 
newspaper,  and  making  application  to  persons  empowered 
to  convey,  or  interested  in,  lands  which  may  suffer  damage, 
etc.  All  this  has  to  be  done  before  agreements  or  contracts 
may  be  made  with  any  persons  touching  the  lands,  or  the 
compensation  to  be  paid  for  the  same,  or  for  the  damages. 
Provision  is  also  made  in  the  Act  for  arbitration. 

The  motion  for  a  nonsuit  is  founded  on  the  two  Acta, 
that  incorporating  the  defendant  company,  and  the  Railway 
Act.  First  the  defendant  company  says  that  the  alleged 
trespass  was  a  lawful  act  on  its  part  under  the  power  given 
it  by  its  Act  of  incorporation,  2  Edw.  VII.  c.  103.  Secondly, 
that  an  action  for  trespass  does  not  lie  by  reason  that  the 
Railway  Act,  whose  provisions  are  made  applicable  to  the 
defendant  company,  provides  the  manner,  other  than  in  ac- 
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lions  at  law,  in  which  damages  arising  from  the  exercise  of 
the  powers  of  the  company  shall  be  ascertained. 

The  plaintiff,  in  answer  to  this  contention  says  it  is  true 
that  the  Railway  Act  does  provide  the  manner  in  which 
damages  may  be  determined,  and  compensation  made,  but 
the  defendant  company  has  not  complied  with  its  terms.  It 
has  never  filed  the  plan  or  profile  and  given  the  notice  re- 
quired by  the  Act,  and  that  the  company  is  a  trespasser  ab 
initio,  and  the  plaintiff  is  within  his  right  in  bringing  an 
action  at  law  to  recover  damages. 

I  think  the  answer  is  complete,  for  the  company  hah 
never  filed  a  plan  or  given  the  necessary  notice;  therefore 
the  motion  for  a  nonsuit  fails. 

At  the  argument,  something  was  said  about  the  plaintiff's 
proper  course  being  to  have  proceeded  by  mandamus,  but 
this  was  not  strongly  pressed.  I  think  there  is  nothing  in 
the  contention. 

The  learned  Judge  left  two  questions  of  fact  to  the  jury: 
one,  the  acreage  of  land  belonging  to  the  plaintiff,  taken 
and  overflowed  by  the  defendant  company;  the  other,  the 
amount  of  damages. 

The  plaintiff  swore  that  the  land  overflowed  contained 
thirty-three  and  one-half  acres;  and  the  jury  have  so  found. 
Their  finding  to  my  mind  setles  the  question  of  acreage. 

It  appears  from  the  evidence  that  the  land  taken  is  a 
portion  of  property  purchased  by  the  plaintiff  from  one  Wil- 
liam H.  Hanson;  and  the  purchase  money  for  the  whole  lot 
was  seven  hundred  and  thirty-five  dollars.  The  plaintiff  says 
that  the  part  overflowed  by  the  company  was  the  most  valu- 
able part.  The  damages,  two  thousand  dollars,  appear  to 
be  large,  when  compared  with  what  the  plaintiff  gave  for  the 
whole  of  the  land,  and  it  may  be  that  upon  any  consideration 
they  are  larger  than  the  circumstances  of  the  ease  warrant. 
But,  in  my  opinion,  the  amount  paid  by  the  plaintiff  for  the 
land  is  not  the  only  circumstance  to  be  taken  into  considera- 
tion by  the  jury  in  assessing  damages.  It  may  well  be  that 
the  land  overflowed  may  have  had  a  value  to  the  plaintiff 
largely  in  excess  of  the  amount  he  paid.  One  is  quite  unable 
to  tell  what  influenced  the  mind  of  the  jury,  when  they  as- 
sessed the  damages  at  two  thousand  dollars.  Doubtless,  the 
harsh  treatment  which  Mr.  Barter  received  at  the  hands  of 
the  company,  through  its  president  or  manager,  Mr.  Todd, 
had  something  to  do  with  the  result.    At  all  events,  no  one 


35()         THE  EASTERN  LAW  REPORTER. 

can  read  the  evidence  without  coming  to  the  conclusion  that 
the  plaintiff  had  been  most  unfairly  treated,  and  in  fact 
overreached.  I  do  not  wonder  that  the  jury  was  somewhat 
incensed  when  they  heard  all  the  facts.  The  company 
stripped  the  man's  land  of  every  tree,  and  then  overflowed 
it,  without  so  much  as  saying,  by  your  leave.  Besides  this, 
the  plaintiff  was  treated  by  Mr.  Todd  with  contumely  and 
disrespect. 

This  action  disposes  of  the  whole  question  of  damages, 
and  it  would  not  be  competent  for  the  defendant  to  bring 
another  action  for  this  damage.  This  question  of  damage 
was  left  fairly  to  the  jury  by  the  learned  Judge,  without  try- 
ing to  influence  them  as  to  amount,  and  the  jury  assessed 
it  at  two  thousand  dollars. 

Yet,  looking  at  all  the  evidence,  it  might  fairly  be  said 
that  the  damages  given  are  large,  and  are  more  than  the 
plaintiff  should  be  justified  in  holding.  A  new  trial  must 
therefore  be  granted  unless  consent  be  given  to  a  re- 
duction of  the  damages  to  fifteen  hundred  dollars.  The  rule 
of  this  Court  has  been  that  only  the  successful  party  need 
consent;  but  there  is  the  recent  case  of  Watt  v.  Watt,  [1905] 
A.  C.  115,  by  which,  a*  stated  in  the  head  note,  it  is  decided 
that  "  when  in  an  action  of  tort  the  jury  finds  the  verdict 
for  the  plaintiff  for  a  sum  which  the  Court  of  Appeal  con- 
siders unreasonable  and  excessive,  that  Court  has  no  jurisdic- 
tion without  the  defendant's  consent  to  order  that  unless  the 
plaintiff  consents  to  reduce  the  damages  there  shall  be  a  new 
trial."  This  was  a  House  of  Lords  case,  and  I  think  the 
decision  should  be  followed  by  this  Court.  Therefore,  in  the 
case  now  before  us,  I  would  decide  (and  this  is  the  judgment 
of  the  Court),  that  there  shall  be  a  new  trial  unless  both 
parties  consent  to  a  reduction  of  the  damages  to  $1,500,  such 
consent  to  be  filed  within  thirty  days  from  the  service  of  the 
rule.  And  if  there  shall  be  a  new  trial,  it  shall  be  confined 
to  the  question  of  damages. 

Hanington,  J.: — I  agree  that  there  should  be  a  new 
trial  unless  there  be  a  consent  to  the  reduction  of  damages 
to  $1,500.  The  decision  in  the  House  of  Lords  case  cited 
by  my  learned  brother  (Watt  v.  Watt,  [1905]  A.  C.  115),  is 
that  this  consent  must  be  given  by  both  parties.  I  think 
the  old  rule  adopted  by  this  Court  was  better,  but  this  being 
a  House  of  Lords  case,  and  as  in  all  probability  the  Judicial 
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Committee  of  the  Privy  Council  would  follow  such  a  deci- 
sion, I  think  we  fairly  should  be  governed  by  it.  Therefore, 
being  of  opinion  that  the  verdict  cannot  stand  because  the 
jury  has  allowed  damages  for  land  that  was  not  taken,  1 
agree  that  there  should  be  a  new  trial  unless  both  parties 
consent  to  a  reduction  of  damages  to  $1,500;  and  1  think 
if  there  is  a  new  trial  it  should  be  confined  to  the  question 
of  damages. 

McLeod,  J.: — This  action  was  brought  to  recover  dam- 
ages from  the  defendant  company  for  overflowing  the  plain- 
tiff's land.     The  facts  may  be  shortly  stated  as  follows : — 

The  defendant  company  was  incorporated  by  Chapter  103 
of  the  Dominion  Statutes  of  1902.  The  Act  gave  the  com- 
pany power,  by  purchase  or  otherwise,  to  acquire  any  busi- 
ness within  the  objects  of  the  company,  and  any  lands,  pro- 
perty, privileges,  water  powers,  rights,  etc.  Section  seven  gave 
the  company  the  right  to  locate,  erect  and  maintain,  at  or 
near  Sprague's  Falls,  in  the  Saint  Croix  river,  in  the  County 
of  Charlotte,  in  the  Province  of  New  Brunswick,  dams,  with 
the  right  of  flowage  for  the  purpose  of  hofding  reserves  of 
water  in  the  said  river,  and  the  storing  and  holding  of  tim- 
ber, logs  or  other  lumber,  and  also  made  provision  for  the 
construction  of  such  dams.  It  further  provided  that  the 
company  should  be  liable  to  pay  any  persons  injured  com- 
pensation for  any  loss,  damage,  expense,  detention,  obstruc- 
tion or  unnecessary  delay  caused  by  the  said  dams,  etc. ;  and 
various  provisions  are  made  to  enable  the  company  to  do  all 
that  was  necessary  for  carrying  on  their  business,  which 
business  was  the  business  of  lumbering  and  manufacturing 
of  lumber  and  lumber  products  in  all  its  branches,  including 
the  manufacture  of  pulp  and  paper  and  other  business  inci- 
dent thereto. 

Section  fourteen  gave  them  powers  of  expropriation  of 
such  land  as  they  might  require,  and  it  provided  that  all 
the  provisions  of  the  Railway  Act  that  were  applicable  to 
the  taking  and  acquisition  of  lands,  so  far  as  they  were  ap- 
plicable to  the  works  of  the  defendant,  should  apply,  as  if 
they  were  included  in  the  Act  incorporating  the  company, 
and  also  apply  to  the  ascertainment  and  payment  of  the 
compensation  for,  or  damage  to,  lands  arising  out  of  such 
taking  and  acquisition,  or  the  construction  or  maintenance 
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of  the  works  of  the  company,  or  the  exercise  of  any  of  the 
powers  of  the  company  under  this  section. 

The  Railway  Act  itself  provides  that  a  company  taking 
lands  shall,  in  the  first  instance,  file  a  plan  of  the  land  re- 
quired and  give  certain  notices. 

The  defendant  company,  in  the  latter  part  of  the  year 
1905,  commenced  erecting  a  mill  and  dam  on  the  Saint  Croix 
river,  for  the  purpose  of  carrying  out  the  objects  of  their 
incorporation.  The  plaintiff  owned  a  quantity  of  land, 
which  the  defendants  desired  to  use,  together  with  other 
land,  as  a  pond,  for  storing  their  logs  and  other  lumber. 
The  defendant,  without  filing  any  plans  as  provided  for  in 
the  Railway  Act,  or  taking  any  steps  whatever  as  provided 
in  that  Act  for  expropriating  the  land,  and  without  giving 
the  plaintiff  any  notice  whatever  that  they  desired  the 
land,  went  on  the  land,  cut  the  lumber  and  wood  that  was 
on  it — so  much  as  was  fit  for  lumber  they  proposed  to  be  used 
either  for  lumber  or  pulp  wood  as  they  might  desire.  That 
which  was  fit  for  cordwood  they  cut  up  into  cordwood 
lengths  and  piled  on  the  land.  The  plaintiff  on  learning 
that  this  was  being  done  went  up  and  found  the  men  there 
at  work.  He  objected  to  this  being  done,  and  some  nego- 
tiations took  place  between  him  and  Mr.  Todd,  who  was  the 
president  of  the  defendant  company,  whereby  it  was  agreed 
between  them  that  the  defendant  company  should  give  in 
exchange  for  the  land  that  was  taken  for  their  pond,  or  a 
portion  of  their  pond,  other  lands  belonging  to  the  com- 
pany, exchanging  them  acre  for  acre.  The  plaintiff  em- 
ployed a  surveyor,  Mr.  William  Gillespie,  to  survey  the  land 
that  was  to  be  taken  by  the  defendant  company.  He,  before 
doing  so,  saw  Mr.  Todd,  the  president  of  the  defendant  com- 
pany, and,  I  gather  from  his  evidence,  Mr.  Todd  assented  to 
it.  He  made  a  survey  and  found  the  lands  so  taken,  or  to  be 
taken  at  that  time,  contained  thirty-three  and  one-half  acres. 
When  the  defendants  went  on  with  the  building  of  their  dam 
and  pond,  they  entirely  covered  this  thirty-three  and  one-half 
acres  belonging  to  the  plaintiff.  The  plaintiff  then  went  to 
Mr.  Todd,  for  the  purpose  of  carrying  out  the  arrangement 
so  made,  when  Mr.  Todd  informed  him  that  the  company's 
lands  were  subject  to  a  mortgage  given  by  the  company  to 
secure  certain  bonds  issued  by  the  company,  and  that  the 
arrangement  so  made  could  not  be  carried  out.    The  plain- 
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tiff,  therefore,  brings  this  action  to  recover  the  damage  done 
him. 

The  principal  defence  by  the  defendant  company  is  that 
the  plaintiff  cannot  succeed  in  this  action.  It  admits  that 
it  took  the  plaintiff's  land,  although  it  claims  that  it  did  not 
take  the  full  thirty-three  and  one-half  acres.  It  also  admits 
that  it  is  liable  to  pay  damages  for  it;  but  it  claims  that  the 
plaintiff  cannot  succeed  in  an  action  at  common  law,  but 
must  proceed  under  the  Railway  Act,  and  compel  it  to  have 
the  damages  assessed  under  the  provisions  of  the  Railway 
Act.  That  contention  cannot  prevail.  The  defendant,  if  it 
desires  to  proceed  to  take  the  land  under  the  Act  incorporat- 
ing the  company,  must  first  take  the  necessary  steps  re- 
quired by  the  Act  under  which  it  claims  the  right  to  take 
it.  The  company  had  no  right  to  go  on  the  land  except 
under  and  by  virtue  of  the  power  contained  in  the  Act  in- 
corporating it,  and  that  Act  only  gave  it  the  right  to  take 
the  lands  in  the  manner  provided  by  the  Railway  Act,  and 
it  was  its  duty,  in  the  first  instance,  to  file  the  plan  and 
take  the  steps  towards  expropriating  provided  in  and  by 
that  Act.  This  it  did  not  do,  and  when  it  went  on  in  the 
manner  it  did  by  its  servants,  it  was  simply  a  trespasser  from 
the  beginning  and  was  liable  in  an  action  of  trespass.  Leahy 
v.  Town  of  North  Sydney,  37  S.  C.  R.  464,  was  cited  by 
the  defendant  as  an  authority  for  it  to  proceed  in  the  man- 
ner it  did.  Instead  of  being  an  authority  for  the  claim  put 
forward  by  the  defendant  company,  it  is  an  authority  directly 
against  it.  That  was  a  case  in  which  the  town  of  North 
Sydney  was  acting  under  a  statute  by  which  the  town  was 
authorized  to  enter  upon  lands  and  do  what  might  be  neces- 
sary for  the  purpose  of  supplying  the  town  of  North  Sydney 
with  water.  It  also  provided  that  in  the  event  of  damage 
being  done  in  the  execution  of  the  work,  the  parties  sus- 
taining such  damage  should  be  entitled  to  receive  such  com- 
pensation as  should  be  mutually  agreed  upon,  and  in  case 
no  such  agreement  could  be  made,  three  arbitrators,  one  to 
be  appointed  by  the  parties^  sustaining  such  damage,  one  to 
be  appointed  by  the  town  council,  and  the  third  appointed 
by  the  two  arbitrators  already  appointed,  who  should  view 
the  premises  and  determine  the  damage,  if  any,  and  without 
hearing  evidence  in  the  matter,  the  decision  of  the  arbitra- 
tors, or  any  two  of  them,  to  be  final  and  binding  on  both 
parties  and  the  amount  so  assessed,  to  be  paid  within  three 
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months.  The  town  of  North  Sydney  proceeded  to  carry  on 
the  work  without  taking  the  steps  provided  for  by  the  Act, 
and  did  injury  to  the  plaintiff's  property.  An  action 
,was  brought  by  her  for  the  recovery  of  damages 
and  also  to  obtain  relief  by  injunction  restraining  the  con- 
tinuance of  the  tortious  act  so  complained  of.  Mr. 
Justice  Graham,  at  the  trial,  decided  in  favour  of  the 
plaintiff,  and  that  she  was  entitled  to  damages.  This 
decision  was  reversed  by  the  Supreme  Court  of  Nova  Scotia, 
but,  on  appeal  to  the  Supreme  Court  of  Canada,  it  was  held 
that  the  plaintiff  was  entitled  to  damages.  Mr.  Justice 
Sedgewick,  in  his  judgment,  at  page  474  says  as  follows: — 
"  The  majority  of  the  Court  are  of  opinion  that  while  section 
two  gives  to  the  town  council  of  North  Sydney  the  power  to 
divert  the  stream  in  question,  and  take  the  water  therefrom, 
such  diversion  and  taking  can  only  be  done  subject  to  the 
provisions  of  section  four,  and  that  no  entry  or  works  done 
upon  lands  through  which  the  stream  in  question  flows  or 
any  diversion  of  the  waters  thereof,  can  be  made  until  after 
the  arbitration  proceedings  under  section  four  are  taken." 

The  North  Shore  Railway  Co.  v.  Pion,  14  App.  Cas.  612 ; 
The  Corporation  of  Parkdale  v.  West,  12  App.  Cas.  602,  and 
Saunby  v.  Water  Commissioners  of  London,  Ontario,  [1906] 
A.  C.  110,  may  also  be  referred  to,  in  which  the  same  prin- 
ciple is  laid  down.  In  other  words,  it  may  be  shortly  stated 
that  if  the  defendants  proposed  to  proceed  under  their  Act 
to  take  this  land  for  the  purposes  of  their  work,  it  was  their 
duty  in  the  first  instance  to  proceed  according  to  the  Act 
under  which  they  had  the  right  to  take  it.  The  defendant 
company  had  no  right  to  take  possession  of  plaintiff's  land 
except  under  the  provisions  of  the  Act,  and  when  it  did  pro- 
pose to  take  the  plaintiff's  land  for  the  purpose  of  making 
a  pond,  it  was  obliged  to  follow  the  provisions  of  the  Act, 
and  perform  the  conditions  precedent  to  the  taking.  The 
plaintiff,  I  think,  can  sustain  the  action. 

The  only  question  then  left  is  as  to  damages.  The  quan- 
tity of  land  taken  was  thirty-three  and  one-half  acres.  Evi- 
dence was  given  by  the  witnesses,  both  on  the  part  of  the 
plaintiff  and  on  the  part  of  the  defendant,  as  to  what  the 
damages  should  be.  The  question,  I  think,  was  left  fairly  to 
the  jury.  They  found  the  damages  to  be  two  thousand  dol- 
lars. The  case  was  tried  before  me,  and  I  am  obliged  to 
say  that  I  think  the  damages  too  high.  T  think  the  evi- 
dence did  not  warrant  damage  to  that  extent.     There  is, 
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however,  no  doubt  at  all,  but  that  the  defendant  company, 
through  their  president,  acted  in  a  harsh  and  high-handed 
manner,  and  in  a  way  that  no  company  should  act  in  dealing 
with  a  private  party  when  they  propose  to  take  his  land 
under  a  statutory  authority.  They  seem  to  have  entirely 
disregarded  any  rights  the  plaintiff  had;  and,  as  I  have  al- 
ready said,  paid  no  attention  whatever  to  the  Act  under 
which  they  were  proceeding;  but,  simply  without  any  war- 
rant of  authority  and  without  any  notice  whatever  to  the 
plaintiff,  went  on  and  committed  the  trespass,  not  only  tak- 
ing his  land  for  the  purpose  of  their  pond,  but  taking  all 
the  lumber  and  wood  there  was  on  the  land  and  using  it  for 
their  own  purposes.  So  that  a  jury  would,  naturally,  give 
large  damages.  But  taking  all  these  things  into  considera- 
tion, I  think  the  damages,  being  assessed  at  two  thousand 
dollars,  are  too  high.  My  brethren  of  the  Bench  think  the 
justice  of  the  case  would  be  met  by  reducing  it  to  fifteen 
hundred  dollars,  and  I  will  agree  with  that. 

1  think,  therefore,  that  a  new  trial  should  be  had,  unless 
the  parties  consent  to  have  the  damages  reduced  to  fifteen 
hundred  dollars;  and  if  an  agreement  to  the  reduction  to 
fifteen  hundred  dollars  is  filed  within  thirty  days  from  this 
date,  then  the  rule  shall  be  discharged. 

If,  however,  a  new  trial  is  granted,  it  should  only  be 
granted  as  to  the  question  of  damages. 

Landry  and  Barker,  JJ.,  concurred  with  McLeod,  J. 

Gregory,  J.,  took  no  part. 

Kule  absolute  for  a  new  trial  unless  both  parties  con- 
sent to  reduce  the  damages  to  $1,500,  and  file  a  consent  to 
that  effect  within  thirty  days  from  this  judgment. 


NEW  BRUNSWICK. 

Full  Court.  February  22nd,  1907. 

EEX  v.  COLLINS. 

Criminal  Law — Crown  Case  Reserved — Murder — Misdirection 
— Judge's  Charge  not  Consistent  with  Facts  in  Evidence — 
New  Trial 

Crown  ca^e  reserved,  argued  February  14th,  1907,  be- 
fore Tuck,  C.J.,  Hanington,  Landry,  Barker,  McLeod, 
and  Gregory,  J  J. 
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W.  P.  Jones,  Solicitor-General,  and  C.  N.  Skinner,  K.C., 
for  the  Crown. 

H.  A.  McKeown,  K.C.,  for  the  prisoner. 

The  following  judgments  were  now  delivered : — 

Tlxk,  C.J. : — After  the  trial  of  this  case,  in  the  county 
of  Albert,  when  the  prisoner  was  found  guilty  of  the  murder 
0/  Mary  Ann  McAuley,  Mr.  Justice  Gregory,  before  whom 
the  trial  took  place,  reserved  a  ease  for  the  consideration  of 
this  Court. 

There  are  three  questions  reserved: — 

1.  Did  I  err  in  not  adequately  directing  and  impressing 
the  jury  that  the  whole  burden  of  proving  the  prisoner's 
guilt  was  upon  the  Crown? 

2.  Was  there  error  in  my  assuming  it  proven  that  the 
prisoner  had  the  axe  in  his  hand,  in  the  committing  of  the 
theft,  and  generally  directing  the  jury  from  that  standpoint? 

3.  Was  there  error  in  directing  the  jury  that  the  desire 
of  the  prisoner  to  make  practicable  his  theft  and  escape 
would  be  sufficient  motive;  and  if  they  were  satisfied  the 
prisoner  was  the  one  who  did  the  killing,  there  was  no  need 
of  searching  for  or  proving  motive? 

At  the  outset  of  the  learned  Judge's  charge  to  the  jury, 
he  says:  "What  evidence  the  Crown  has  had  to  offer  has 
been  all  carefully  laid  before  you,  and  now  your  duty  is  ^as 
men  of  intellect,  as  men  with  power  of  thought,  with  a  de- 
sire to  do  what  is  right,  to  find  the  fact  as  it  is  upon  the  evi- 
dence that  lias  been  laid  before  vou."  Nothing  could  have 
been  fairer  that  that,  and  if  it  had  been  left  to  them  subse- 
quently to  find  the  fact,  no  fault  could  have  been  found  with 
the  charge. 

Again  he  says :  "  Being  chosen  then  to  ascertain  facts, 
being  chosen  to  hear  the  evidence,  and  from  it  exercise  your 
very  best  judgment  in  determining  and  pronouncing  what 
are  the  facts,  you  will  see  how  necessary  it  is  that  you  should 
clear  your  mind  of  all  motives,  of  all  bias,  of  all  disposition 
to  give  effect  to  anything  else  than  that  which  has  been  told 
to  you  in  evidence,  under  the  solemnity  of  the  oath,  by  the 
witnesses."  If  I  may  be  permitted  to  say  so,  this  is  excel- 
lent direction. 

Further  on,  the  learned  Judge  says :  "  This  case  that  we 
have  before  us,  is  one  that  is  to  be  passed  upon  on  circum- 
stantial evidence,  but  in  my  opinion  circumstantial  evidence 
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of  such  a  character  that  violent  presumptions  arise  from  the 
facts  that  are  proved,  and  about  which  there  can  be  no  doubt. 
They  are  not  presumptions  for  which  you  have  to  look  abroad 
and  grope,  as  it  were,  in  darkness  to  draw  your  inferences; 
but  I  think  the  facts  that  are  proved  will  give  you  no  great 
difficulty  in  applying  your  reason  to  them  and  drawing  from 
them  the  natural  and  necessary  presumptions  that  properly 
appertain."  This  is  pretty  strong  language,  but  not  neces- 
sarily objectionable. 

Looking,  however,  at  the  charge  in  its  entirety,  one  may 
reasonably  conclude  that  it  is  a  powerful  one  on  the  Crown 
side,  as  to  the  prisoner's  guilt.  But  the  question  here  under 
consideration  is  not  whether  or  no  the  prisoner  is  guilty, 
but  rather  was  he  found  so  on  a  proper  charge. 

Of  one  thing  there  can  be  no  possible  doubt,  that  on  the 
20th  of  August,  1906,  Mary  Ann  McAuley  was  cruelly  and 
foully  murdered.  Also,  there  is  no  doubt  that  the  prisoner 
was  guilty  of  theft;  that  he  stole  goods  in  Father  McAuley's 
house  on  that  6ame  Monday  morning,  the  20th  of  Augustj. 
The  goods  were  6een  or  found  on  him,  and  it  is  admitted  by 
his  counsel  that  he  stole  them. 

The  learned  Judge  gives  a  detailed  statement  of  what 
was  proved  at  the  trial,  and  to  my  mind  assumes  as  proved 
certain  matters  of  which  there  is  no  positive  proof,  but  from 
which  an  inference  might  be  drawn  if  properly  left  to  the 
jury. 

There  is  evidence  that  an  axe,  with  a  blood  stain,  andi 
v.  hat  is  said  to  be  a  mark  of  paint  upon  it,  was  found  be- 
hind a  commode  in  Father  McAuley's  room,  late  in  Decem- 
ber, four  months  after  the  crime  had  been  committed.  And 
this  after  this  same  room  had  been  diligently  searched  by 
Detective  Killen  and  another,  shortly  after  the  murder. 
There  is  also  evidence  that  the  panels  of  closet  doors  had 
been  broken  in. 

Here  is  what  the  learned  Judge  first  says  as  to  the  doors 
and  the  axe :  "  Then  the  doors  have  been  produced.  One 
use  the  axe  has  been  put  to,  I  think,  has  been  made  pretty 
clear.  It  seems  to  me  so.  It  is  as  you  may  think,  namely, 
to  beat  down  or  batter  in  the  panels  of  those  two  doors.*  We 
then  have  the  admission  and  the  proved  fact  that  this  man 
pillaged  the  place  and  carried  off  his  booty.  Not  very  much, 
not  as  much  as  he  was  looking  for,  not  as  much  as  he  would 
have  found  if  he  had  taken  time  and  gone  further,  because 
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there  was  some  left  behind  that  would  have  been  perhaps 
the  mfost  valuable  to  him  of  all;  but  we  have  him  beating 
down  the  closet  doors  searching  for  booty,  and  booty  he  car- 
ried off,  and  he  is  confessedly  a  thief,  and  in  the  commission 
of  that  deed  he  must  have  had  the  axe  in  his  own  hands. 
He  is  the  man,  must  be  the  man,  I  would  judge.  It  is  for 
you  to  say  if  you  can  see  any  other  inference  from  it.  He 
must  be  the  man  who  was  attempting  and  committing  the 
beating  down  of  the  doors  in  the  search  of  whatever  booty 
or  whatever  he  was  after.  You  then  have  him  with  the 
weapon  causing  death  in  his  hands  and  working  and  using 
it,  and  that  apparently  after  the  blood  stain  got  upon  the 
axe  by  the  dealing  of  the  foul  blow  to  the  deceased." 

This  language  is  strong,  but  not  as  strong  as  what  comes 
after.  Surely  this  is  not  the  proper  way  to  leave  a  question 
of  fact  to  a  jury.  The  learned  Judge  assumes  that  certain 
things  were  proved,  which  were  not  proved  at  all.  There 
is  no  evidence  by  any  witness  that  Collins  had  the  axe  in 
his  own  hand,  nor  that  he  broke  down  the  closet  doors.  If 
in  an  ordinary  case  of  larceny,  the  facts  are  for  the  jury, 
how  careful  should  a  Judge  be  that  they  are  left  properly, 
when  a  man's  life  is  at  stake. 

In  fact,  throughout  the  charge  the  learned  Judge  seems 
to  assume  that  the  prisoner  is  guilty,  and  his  strong  reason- 
ing throughout  is  to  that  effect. 

After  referring  somewhat  at  length  to  the  fact  that  the 
axe,  with  the  blood  mark  on  it,  was  not  found  behind  the 
commode,  until  the  28th  or  29th  of  December,  and  saying 
that  it  was  wholly  immaterial  when  it  was  found,  the  learned 
Judge  says:  "  It  is  to  the  evidence  you  are  to  look  for  your 
doubts  if  you  are  to  find  any.  Da  not  dishonour  your  intel- 
lects by  imagining  any,  doubts,  unless  you  can  point  to  some 
part  of  the  evidence  upon  which  they  can  rest.  However, 
you  cannot  doubt  that  that  axe  found  behind  the  commode 
was  the  one  that  did  the  murdering,  because  the  marks  shewed 
it.  You  cannot  doubt  it  is  the  one  that  broke  in  the  doors, 
and  you  cannot  doubt  but  what  the  prisoner  broke  in  the 
doors;  the  prisoner  used  the  axe,  because  he  comes  con- 
fessedly acknowledging  himself  as  a  thief,  and  the  things 
taken  out  of  those  rooms  where  this  breaking  of  doors  was 
done."  This  part  of  the  charge  is  clearly  all  wrong.  He 
tells  the  jury  that  they  cannot  doubt, — that  this  was  the 
axe  that  broke  in  the  doors;  that  the  prisoner  broke  in  the 
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doors;  and  that  the  prisoner  used  the  axe.  It  is  wrong,  be- 
cause, first,  what  the  Judge  asserts  was  not  proved,  and 
secondly,  if  there  was  evidence  from  which  a  jury  might 
infer  guilt,  the  facts  were  not  left  to  them. 

As  an  illustration  of  the  bent  of  the  learned  Judge's 
mind,  I  make  some  extracts  from  his  charge,  when  remark- 
ing about  the  axe  not  being  found  till  December.  He  says: 
"  Much  time  has  been  spent  over  it  trying  to  find  out  about 
that  commode,  and  how  that  axe  got  there.  The  detective 
was  made  shamefaced  about  it  that  he  had  not  found  it  long 
before;  the  house  was  locked  up  during  the  interval  and 
nothing  in  the  world  that  you  can  put  your  finger  on  to 
throw  any  light  upon  the  subject.  Do  not  be  mystified  by 
nothing.  Do  not  waste  your  time  in  thinking  and  trying  to 
ferret  out,  as  we  have  wasted  our  time  in  ferreting  out  that 
incident,  which  I  don't  know  what  it  furnished  to  the 
learned  counsel,  and  while  it  occupied  our  time  in  finding  it 
out  we  have  accomplished  nothing  more  than  that  something 
mysterious  has  happened  in  getting  that  axe  there,  or  else 
that  Mr.  Killen  was  careless  and  everyone  else  who  looked  for 
the  axe  made  a  very  superficial  search." 

Once  more,  and  this  is  the  last  extract :  "  I  have  shewn 
you  the  connection  between  the  use  of  the  axe  in  the  murder 
and  in  the  theft.  I  have  shewn  you,  and  the  evidence  shews 
you,  that  the  use  of  the  axe  in  the  theft  was  clearly  by  ,the 
admission  of  the  prisoner  in  his  hands."  There  was  no  such 
admission  and  no  such  evidence. 

Before  closing,  let  me  refer  to  Regina  v.  Slavin,  35  N. 
B.  R.  388,  where  Mr.  Justice  Gregory  himself  delivers  the 
judgment  granting  a  new  trial  in  a  criminal  case  tried  be- 
fore Mr.  Justice  McLeod  upon  similar  grounds,  but  not  so 
strong  as  those  which  have  governed  me  in  arriving  at  a 
conclusion  in  this  case. 

The  cause  must  go  down  for  another  trial. 

Hanington,  J. : — In  addition,  I  would  say  this.  This  is 
a  motion  for  a  new  trial  on  behalf  of  the  prisoner,  who  was 
convicted  for  the  murder  of  Miss  Mary  Ann  McAuley  in 
Albert  county.  With  the  guilt  or  innocence  of  the  prisoner 
we  have  nothing  to  do;  but  we  have  here  to  determine 
whether  or  not  His  Honour  the  Judge  who  tried  the  case  left 
it  to  the  jury  as  fully  and  plainly  as  the  law  requires  him 
to  do. 


366         THE  EASTERN  LAW  REPORTER. 

When  I  say  "  as  fully  and  plainly/'  I  mean  in  reference 
to  the  principles  which  govern  trials  of  that  description. 
Under  the  principles  of  our  criminal  jurisdiction,  the  jurors 
alone  are  the  judges  of  the  facts,  and  find  whether  they  are 
true  or  not.  They  alone  are  from  those  facts,  when  the  evi- 
dence is  circumstantial,  to  draw  their  inference  and  conclu- 
sion, and  I  think  it  is  clearly  an  error  that  a  trial  Judge 
should  tell  a  jury  not  only  the  inference  they  must  draw, 
but  that  there  is  no  doubt  as  to  any  important  fact,  or  infer- 
ence from  that  fact.  The  question  of  doubt  is  with  them. 
His  Honour  was  quite  right  in  telling  them  that  they  must 
not  have  a  fanciful  doubt,  but  if  they  had  a  reasonable  doubt 
about  the  matter,  either  of  the  fact  on  which  the  case  would 
turn  or  the  inference  to  be  drawn,  from  any  material  fact 
proved,  the  prisoner  was  entitled  to  the  benefit  of  that 
doubt. 

Instead  of  that  His  Honour  (and  on  a  long  trial  we  can 
understand  how  it  might  happen)  tells  them  with  reference 
to  one  of  the  most  material  of  the  facts,  the  most  import- 
ant in  my  judgment  in  relation  to  the  crime  charged,  from 
which,  if  true,  inferences  of  guilt  were  to  be  found  and  the 
conviction  was  to  be  made,  substantially  that  there  was  no 
doubt  but  that  the  axe  found  in  the  house  was  the  axe  that 
committed  the  murder,  and  the  axe  that  broke  the  closet 
door,  and  no  doubt  the  prisoner  had  that  axe  in  his  hands; 
then,  following  from  this,  would  not  the  irresistible  conclu- 
sion of  that  state  of  facts  be  that  the  prisoner  had  used  that 
axe  and  committed  the  murder?  Because  if  he  had  the  axe 
in  his  hand — he  was  the  only  person  about  there  that  morn- 
ing, and  if  the  evidence  of  the  doctors  was  correct,  the  mur- 
der took  place  in  the  morning — then  the  irresistible  infer- 
ence, as  I  have  said,  must  be  that  if  he  had  the  bloody  axe 
with  which  the  death  was  caused,  within  an  hour  or  about 
that  time  from  when  the  deed  was  committed,  that  he  was 
the  murderer.  That  being  so,  I  think  there  is  no  question 
but  that  we  should  order  a  new  trial  so  that  all  the  facts, 
without  any  expression  of  opinion  from  the  Judge,  should 
be  left  to  the  jury  to  find  if  true  or  not,  that  from  the  facts 
as  found  by  them  they  may  draw  such  inferences  and  conclu- 
sions as  they  deem  right,  without  any  declaration  from  the 
Court. 

I  think  a  new  trial  in  this  case  must  be  ordered,  though 
this  conclusion  certainly  has  nothing  to  do  with  the  guilt 
or  innocence  of  the  prisoner  on  the  evidence  given. 
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McLeod,  J.: — The  defendant,  in  this  case,  was  indicted 
by  the  grand  jury  of  Albert  county,  for  the  murder  of  Mary 
Ann  McAuley,  on  or  about  the  20th  of  August,  1906.  He 
was  tried  before  Mr.  Justice  Gregory  at  the  Circuit  Court 
held  in  Albert  County  in  January,  1907,  and  found  guilty. 
A  case  was  reserved  by  the  learned  Judge,  in  which  three 
questions  were  submitted  for  the  consideration  of  this 
Court.    They  are  as  follows: — 

"  1.  Did  I  err  in  not  adequately  directing  and  impress- 
ing the  jury  that  the  whole  burden  of  proving  the  prisoner's 
guilt  was  upon  the  Crown? 

"  2.  Was  there  error  in  my  assuming  it  proven  that  the 
prisoner  had  the  axe  in  his  hand,  in  the  committing  of  the 
theft,  and  generally  directing  the  jury  from  that  stand- 
point ? 

"  3.  Was  there  error  in  directing  the  jury  that  the  desire 
of  the  prisoner  to  make  practicable  his  theft  and  escape 
would  be  sufficient  motive;  and  if  they  were  satisfied  the 
prisoner  was  the  one  who  did  the  act  of  killing,  there  was 
no  need  of  searching  for  or  proving  motive?"  / 

The  case,  I  think,  must  principally  turn  on  the  second 
question  reserved.  The  evidence  was  entirely  circumstantial, 
and  of  course  it  was  for  the*  jury  to  determine  on  the  facts 
that  were  proved  before  them,  whether  or  not  the  prisoner 
was  guilty,  that  is,  it  was  the  duty  of  the  jury,  under  the 
direction  of  the  learned  Judge,  to  consider  all  the  facts  and 
find  as  to  the  truth  of  them,  and  then  on  the  conclusions  to 
be  drawn  from  them,  as  to  whether  they  sufficiently  shewed 
that  the  prisoner  was  guilty  or  not. 

With  great  deference  to  the  learned  Judge,  I  think,  al- 
though he  took  a  great  deal  of  care  and  pains  in  delivering 
his  charge,  he  went  too  far  in  presuming  himself  that  cer- 
tain matters  were  in  fact  proved,  which  were  material  to  the 
case,  and  should  have  been  left  to  the  jury  to  determine 
whether  or  not  they  had  been  proven. 

The  deceased  was  housekeeper  for  one  Father  McAuley, 
and  the  prisoner  was  in  his  employ.  Father  McAuley,  at 
the  time  of  the  murder,  was  absent  from  the  house.  The 
prisoner,  probably  on  the  day  of  the  murder,  had  left  the 
house,  having  stolen  some  goods,  which  goods  were  found  on 
him.  There  was  an  axe  subsequently  found  in  one  of  the 
rooms  of  the  house,  on  which,  it  was  said,  there  were  blood 
stains  and  also  marks  of  paint.     Some  of  the  doors  leading 
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from  the  room  in  which  the  axe  was  found  had  been  broken 
open.  It  was  alleged,  on  the  part  of  the  Crown,  that  the  mur- 
der had  been  committed  with  that  axe,  and  that  the  doors  had 
been  broken  open  by  that  axe,  and  it  was  claimed  that  the 
prisoner,  because  he  had  committed  the  theft,  was  the  one 
who  had  broken  open  these  doors  and  had  used  the  axe  for 
that  purpose.  Nothing  had  been  stolen  from  the  rooms  into 
which  the  doors  that  had  been  broken  open  led.  Referring 
to  that  matter,  the  Judge,  after  speaking  of  the  axe  and 
that  it  had  blood  stains  upon  it,  proceeds  as  follows: — 

"  Then  the  doors  have  been  produced.  One  use  the  axe 
has  been  put  to,  I  think,  has  been  made  pretty  clear.  It 
seems  to  me  so.  It  is,  as  you  may  think,  namely,  to  beat 
down  or  batter  in  the  panels  of  those  two  doors.  We  have 
then  the  admission  and  the  proved  fact  that  this  man  pil- 
laged the  place  and  carried  off  his  booty — not  very  much, 
not  as  much  as  he  was  looking  for;  not  as  much  as  he  would 
have  found,  if  he  had  taken  time  and  gone  further,  because 
there  was  some  left  behind  that  would  have  been,  perhaps, 
the  most  valuable  to  him  of  all;  but,  we  have  him  beating 
down  the  closet  doors  searching  for  booty,  and  booty  he  car- 
ried off,  and  he  is  confessedly  a  thief,  and  in  the  commission 
of  that  deed  he  must  have  had  the  axe  in  his  own  hand. 
He  is  the  man,  must  be  the  man,  I  would  judge.  It  is  for 
you  to  say,  if  you  can  see  any  other  inference  from  it.  He 
must  be  the  man  who  was  attempting  and  committing  the 
beating  down  of  the  doors  in  the  search  of  whatever  booty 
or  whatever  he  was  after.  You  then  have  him  with  the  wea- 
pon causing  death  in  his  hands  and  working  and  using  it, 
and  that,  apparently,  after  the  blood  stain  got  upon  the  axe, 
by  the  dealing  of  the  foul  blow  to  the  deceased." 

On  that,  I  think,  the  learned  Judge  went  too  far.  As  I 
have  said,  nothing  appears  to  have  been  stolen  from  the 
rooms  into  which  these  doors  led.  It  was  a  question  for  the 
jury  to  ascertain  whether  the  prisoner  had  the  axe  in  his 
hand  at  all,  and  whether  he  broke  in  the  doors.  It  was 
improper  for  the  learned  Judge  to  tell  the  jury  that  the 
prisoner  had  "the  weapon  causing  the  death  in  his  hands, 
and  working  and  using  it."  There  was  no  direct  evidence 
that  he  had  it  in  his  hand.  The  evidence  was  entirely  cir- 
cumstantial, and  entirely  for  the  jury.  The  theft,  as  I  have 
already  said,  was  not  committed  in  any  of  the  rooms  into 
which  the  doors  that  were  broken  in  led.  The  evidence  should 
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have  been  left  to  the  jury,  and  it  was  for  the  jury  to  deter- 
mine as  to  how  far  it  went  in  proving  the  guilt  of  the  prisoner. 
The  importance  of  this  reference  to  the  axe  by  the  learned 
Judge  will  more  fully  appear  when  the  evidence  of  the  find- 
ing of  it  is  considered.  With  reference  to  that,  from  the 
evidence  it  appears  that  on  a  search  of  the  room  by  the 
deputy  sheriff  and  Killen — the  detective  who  was  sent  there 
to  search  the  premises — the  axe  was  not  found.  This  search 
was  shortly  after  the  murder;  but,  some  time  afterwards, 
and  shortlv  before  the  trial,  it  was  found  in  the  room.  I 
think  that  was  important,  because,  if  it  was  not  in  fact  there 
at  the  time  of  the  search  by  Killen,  but  was  subsequently 
put  there,  it  could  not  have  been  put  there  by  the  prisoner,  as 
he  was  in  custody  all  the  time  from  within  a  few  days  after 
the  murder.  However  that  may  be,  1  think  the  whole  ques- 
tion should  have  been  left  to  the  jury  as  to  whether  there  was 
blood  upon  the  axe,  and  as  to  whether  there  was  paint  upon 
it;  and  also,  under  the  facts,  it  would  be  for  them  to  con- 
clude whether  it  had  been  put  there  by  the  prisoner,  or 
been  used  at  all  by  the  prisoner. 

The  learned  Judge  again  says  as  follows :  "  However, 
you  cannot  doubt  that  that  axe  got  behind  the  commode  was 
the  one  that  did  the  murdering,  because  the  marks  shewed 
it.  You  cannot  doubt  it  is  the  one  that  broke  in  the  doors, 
and  you  cannot  doubt  but  what  the  prisoner  broke  in  the 
doors.  The  prisoner  used  the  axe,  because  he  comes  con- 
fessedly acknowledging  himself  as  a  thief,  and  the  things 
taken  out  of  those  rooms  where  this  breaking  of  doors  was 
done.'' 

Again  I  say,  with  deference  to  the  learned  Judge,  that, 
in  my  opinion,  these  .were  matters  to  be  determined  by  the 
jury.  It  was  for  the  jury  to  say  whether  under  the  evidence 
— from  the  marks  on  the  axe  and  the  other  circumstances 
— it  had  been  used  in  committing  the  murder.  In  other 
words,  it  was  the  dutv  of  the  jurv  to  sav  whether  under  all 
the  evidence  given,  it  was  proved  that  the  prisoner  com- 
mitted the  murder.  And  it  seems  to  me  that  what  I  have 
just  quoted  is  practically  a  direction  that  he  is  guilty. 

Heading  the  charge  generally,  the  learned  Judge — who, 
as  I  have  said,  seems  to  have  gone  over  all  the  evidence  very 
carefully — appears  to  me  not  to  have  left  the  evidence 
simply  to  the  jury  for  them  to  come  to  their  conclusion  on; 

VOL.    Ill      H.I,  H.     NO.    8       '2't 
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but  rather  to  have  himself  drawn  the  conclusions  from  the 
evidence,  whilst,  I  think,  it  is  the  part  of  the  jury  them- 
selves to  say,  under  instructions  from  the  Judge,  what  are 
the  proper  conclusions  to  be  drawn  from  the  evidence  so 
given.  In  other  words,  I  think  the  duty  of  a  Judge  in  charg- 
ing the  jury  in  cases  where  the  evidence  as  to  the  murder 
arises  entirely  from  circumstances  outside  (that  is,  from 
circumstantial  evidence),  is  simply  to  leave  all  the  facts  to 
the  jury,  and  for  the  jury  to  consider  all  those  facts,  and 
then  determine,  on  the  consideration  of  those  facts,  whether 
they  are  such  facts  on  which  they  would  find  the  prisoner 
guilty;  and  this,  I  think,  was  not  done  in  this  case.  In  my 
opinion,  there  must  be  a  new  trial. 

Barker,  J.,  agreed  with  McLeod,  J. 

Tuck,  C.J.,  stated  that  Mr.  Justice  Landry  was  unable 
by  reason  of  illness  to  be  present,  and  that  he  agreed  with 
his  judgment;  and  that  Mr.  Justice  Gregory  was  also  ill  and 
unable  to  be  present,  and  that  he  agreed  in  the  conclusion 
at  which  the  Court  had  arrived. 


NEW  BRUNSWICK. 

Full  Court.  April  19th,  1907. 

PETROPOLOUS  Et  Al.  v.  WILLIAMS  CO.,  LIMITED 

Et  Al. 

Prohibition — Jurisdiction  of  Judge  of  County  Court  to  Dis- 
charge Person  in  Custody  Under  Writ  of  ft.  fa.  issued  by 
Equity  Court  for  Costs — Setting  Aside  Execution — Prac- 
tice. 

An  order  nisi,  returnable  in  Hilary  Term,  was  granted  by 
the  Chief  Justice  to  prohibit  the  Judge  of  the  St.  John 
County  Court  from  discharging  the  plaintiffs  from  cus- 
tody under  an  execution  issued  out  of  the  Court  of  Equity 
under  an  order  of  that  Court  for  not  paying  the  costs  taxed 
to  the  defendants  on  dismissing  the  plaintiffs'  bill. 
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About  the  same  time  an  application  was  made  to  the 
Judge  in  Equity  to  set  aside  an  execution  issued  against  the 
goods  of  the  plaintiffs  while  they  were  in  custody  under  the 
above  mentioned  execution  against  the  body;  and  it  was 
agreed  as  a  matter  of  convenience  that  the  points  arising  on 
this  application  should  be  argued  before  this  Court  on  the 
return  of  the  order  nisi  for  prohibition.  Both  matters 
were,  therefore,  argued  together  in  Hilary  Term  last  before 
Tuck,  C.J.,  Hanington,  Landry,  Barker,  McLeod,  and 
Gregory,  J  J. 

W.  W.  Allen,  K.C.,  for  plaintiffs. 

W.  H.  Trueman,  for  defendants. 

Tuck,  C.J. : — (After  stating  the  facts  as  set  forth  in  the 
judgment  of  Mr.  Justice  Barker): — 

I  agree  with  the  judgment  of  Mr.  Justice  Barker,  that 
the  rule  nisi  for  a  writ  of  prohibition  should  be  made  abso- 
lute. 

There  remains  to  be  considered  the  other  branch  of  this 
case,  that  is,  the  application  to  Mr.  Justice  Barker  to  set 
aside  the  fi.  fa.  execution,  upon  which  the  levy  was  made. 
The  contention  on  the  part  of  the  plaintiffs'  counsel  is,  that 
while  in  custody  under  an  execution  against  their  bodies, 
the  defendants  have  neither  right  nor  authority  to  issue  an 
execution  and  levy  upon  plaintiffs'  goods  and  chattels. 

The  execution  out  of  the  Supreme  Court  in  Equity  (form 
20,  cap.  112,  Con.  Stat.  1903)  reads,  "Therefore  we  command 
you,  that  you  take  the  defendant  and  him  safely  keep  in 
your  custody,  until  the  said  sum  of  be  paid  to  you 

for  the  said  plaintiff."     That  is  in  effect  the  same  as  a  ca. 
sa.  on  the  common  law  side  of  the  Court. 

At  the  argument  a  number  of  cases  were  cited  bearing 
upon  the  point  in  question.  In  Roberts  v.  Ball,  3  Sm. 
&  6.  168,  the  Vice-Chancellor  in  giving  judgment  says: — 
"It  is  a  very  ancient  principle  of  the  common  law  (which  this 
statute  preserves)  that  a  creditor,  who  has  elected  to  take  the 
person  of  his  debtor  in  execution,  in  satisfaction  of  his  debt, 
is  held  to  have  abandoned  his  right  to  proceed  against  the 
property.  This  is  essentially  the  principle  of  the  common 
law;  and  accordingly,  by  the  words  of  the  writ  of  execution, 
there  is  a  declaration  to  that  effect.  This  principle  the 
legislature  has  deliberately  preserved  in  the  statute  abolish- 
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ing  arrest,  on  mesne  process  (the  1  &  2  Vic.  eh.  110)  ;  and, 
therefore,  if  in  this  case  the  plaintiff  had  obtained  a  decree, 
which,  under  the  statute,  operated  as  a  judgment,  and  had 
obtained  execution  at  law,  and  taken  the  body  of  his  debtor 
in  satisfaction  of  the  debt,  the  case  would  have  been  within 
the  eighteenth  section  of  the  Act,  and  he  would  have  lost  his 
right  to  proceed  against  the  land.  But  that  section  does  not 
apply  to  the  case  of  a  person  taken  into  custody  for  a  can- 
tempt  of  the  Court.  The  debtor  is  not,  in  such  a  case,  taken 
in  execution  in  satisfaction  of  the  debt;  he  is  merely  arrested 
on  mesne  process,  to  answer  for  his  contempt  in  disobeying 
the  order  of  the  Court ;  and  his  arrest  is  in  no  wise  by  way  of 
satisfaction  of  this  debt.  The  proceeding  of  arrest  for  the 
contempt  is  merely  a  step  towards  other  modes  of  reaching  his 
property.  It  cannot,  therefore,  be  held  that  the  effect  of  an 
attachment  in  this  respect  is  the  same  as  that  of  an  execu- 
tion in  satisfaction." 

All  that  O'Brien  v.  Lewis,  4  Giff.  396,  decides  is  that  a 
solicitor's  lien  was  not  affected  by  an  execution  issued  against 
the  client's  person.  There  was  a  similar  decision  in  Lloyd  v. 
Mason,  4  Hare  132.  .  In  O'Brien  v.  Lewis,  the  Vice-Chancel- 
lor  says  that  "a  solicitor's  lien  is  a  right  which  is  founded  on 
the  rules  of  this  Court,  and  on  the  principles  of  common 
sense." 

Meyers  v.  Meyers,  21  Grant  214,  decides  that  a  writ  of 
sequestration,  whether  upon  mesne  or  final  process,  is  not  in 
any  sense  an  execution,  against  lands,  but  is  simply  a  means 
of  compelling  obedience  to  the  orders  of  the  Court. 

In  Horn  v.  Horn,  1  Amb.  79,  Lord  Hardwicke,  in  giving 
judgment,  says: — u Where  there  is  an  equitable  demand,  and 
the  party  is  taken  in  execution  on  a  decree,  this  Court  will  not- 
withstanding issue  all  its  process  against  his  lands  and  effects, 
and  the  body  being  detained  is  not  in  this  Court  a  satisfac- 
tion; the  reason  is,  because  he  is  detained  for  the  contempt; 
but  at  law  the  detaining  the  body  is  the  satisfaction,  and  yon 
cannot  afterwards  take  his  goods."  In  Horn  v.  Horn,  a 
party  recovered  a  judgment  at  law,  and  took  the  debtor's  body 
in  execution  upon  a  ca.  sa.  He  afterwards  filed  a  bill  in 
Chancery  to  get  some  stock  which  stood  in  the  name  of  trus- 
tees of  the  debtor,  and  offered  to  waive  the  ca.  sa.,  and  Ix>rd 
Hardwicke  in  dismissing  the  bill  took  occasion  to  explain  the 
difference  between  the  writ  of  ca.  sa.  and  the  process  of  seques- 
tration.    The  foregoing  is  Txml  Hardwickc's  explanation. 
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Now  the  real  point  to  be  decided  in  this  case  is,  whether 
or  not  the  execution  issued  under  form  20,  cap.  112,  C.  S. 
1903  (Supreme  Court  in  Equity  Act),  which  commands  the 
sheriff  to  take  the  defendants  and  them  safely  keep,  in  hi« 
custody,  is  in  the  nature  of  a  writ  of  sequestration  and  for  the 
contempt  in  not  paying  the  taxed  costs?  If  it  is  of  that 
nature,  and  for  the  contempt,  then  according  to  the  opinion 
of  Lord  Hardwicke  in  Horn  v.  Horn,  and  the  decision  of  the 
Vice-Chancellor  in  Roberts  v.  Ball,  the  principle  which  gov- 
erns at  common  law  is  not  applicable  to  an  execution  to  tak~» 
the  body  issued  out  of  the  Supreme  Court  in  Equity.  Being 
of  opinion,  with  some  doubt,  that  the  principles  0:  Hern  */. 
Horn  and  Roberts  v.  Ball  are  in  line  with  the  present  case,  I 
think  that  the  application  to  set  aside  the  execution  against 
the  plaintiffs'  goods  should  be  refused. 

Hanington,  J.: — I  agree,  but  on  this  basis;  it.  appears 
that  an  execution  in  the  nature  of  a  ca.  sa.  is  issued  in  equity 
practice  by  an  order  of  the  Judge  on  it  being  shewn  that  the 
party  has  property  but  refuses  to  pay  the  amount  of  the  debt, 
or  that  he  has  fraudulently  transferred  property  to  avoid  pay- 
ing the  amount  ordered  to  be  paid,  or  the  cost  under  a  decree 
of  the  Court  in  Equity,  and,  therefore,  it  is  not  a  simple  case 
of  not  paying  money  directed  to  be  paid  by  an  order  of  the 
Court,  but  is  one  where  after  investigation  the  Judge  in 
Equity  is  satisfied  that  the  party  can  pay  and  refuses  to  pay, 
or  fraudulently  puts  himself  in  a  position  that  he  is  unable 
tc  pay,  and  consequently  the  Judge  makes  the  order  for  the 
ca.  sa.  to  issue. 

Therefore,  as  it  is  an  exceptional  case  in  the  practice  of 
that  Court,  I  agree  that  the  County  Court  Judge  could  not 
hold  an  investigation  which  would  practically  be  a  review  of 
the  investigation  of  the  Equity  Court,  and  could  not  make 
an  order  to  discharge  the  debtor. 

I  agree  that  in  a  case,  as  here,  where  the  party  ordered  to 
pay  the  money  is  in  custody  on  a  ca.  sa.,  a  fi.  fa.  cannot  issue 
against  his  goods. 

Barker,  J.: — In  a  suit  in  equity  brought  by  Peter  and 
Andrew  Petropolous  against  the  Williams  Co.,  Limited,  and 
Prank  E.  Williams,  a  final  decree  was  made  on  September 
21st,  1906,  dismissing  the  bill  with  costs  except  as  to  certain 
relief  therein  mentioned.  These  costs  were  taxed  at  $293.99. 
On  November  5th,  1906,  the  defendants  issued  a  fi.  fa.  execu- 
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tion  directed  to  the  sheriff  of  St.  John,  which  he  returned 
nulla  bona.  The  plaintiffs  were  then  summoned  before  the 
Judge  of  the  County  Court  for  examination  under  s.  36  of  c. 
130,  Con.  Stat.  1903,  and  as  a  result  of  the  disclosure  there 
made,  and  the  return  of  nulla  bona  to  the  execution,  an  appli- 
cation was  made  to  me,  as  Judge  in  Equity,  for  leave  to  issue 
a  ca.  sa.,  and  an  order  to  that  effect  was  made  on  the  16th 
November,  1906.  On  the  same  day  the  ca.  sa.  was  issued 
directed  to  the  sheriff  of  St.  John,  and  under  it  both  plaintiffs 
were  arrested  and  lodged  in  gaol,  where  they  remained  about  a 
week,  when  they  gave  bail  to  the  limits,  where  they  still  are. 
After  their  arrest  the  defendants  issued  a  second  fi.  fa.  to  St. 
John,  and  under  it  the  sheriff  seized  an  interest  which  the 
plaintiffs  or  one  of  them  had  or  was  supposed  to  have  in  a 
lease  of  the  premises  occupied  by  them  on  King  Street  in  St. 
John.  On  or  about  November  21st,  the  plaintiffs,  being 
then  in  gaol  under  the  execution  of  the  16th  November,  gave 
notice  of  their  intention  to  apply  to  the  County  Court  Judge 
on  the  24th  November,  for  examination,  with  a  view  to  their 
being  discharged  from  custody  under  the  provisions  of  s.  42 
of  c.  130,  C.  S.  1903.  Application  was  then  made  to  the 
Chief  Justice,  who  granted  an  order  nisi  for  a  prohibition 
returnable  in  Hilary  Term,  on  the  ground  that  the  County 
Court  Judge  had  no  jurisdiction.  About  the  same  time  the 
plaintiffs  applied  to  the  Judge  in  Equity  for  an  order  setting 
aside  the  second  fi.  fa.  on  the  ground  that  their  arrest  and 
detention  under  the  ca.  sa.  amounted  in  law  to  satisfaction  of 
the  claim.  As  the  two  matters  were  somewhat  mixed  to- 
gether, it  was  agreed  that  both  might  be  argued  and  an  ex- 
pression of  opinion  be  obtained  from  the  full  Court.  The 
two  questions  to  be  determined  are  these:  (1)  Does  an  arrest 
under  an  execution  against  the  body  for  a  money  demand 
issued  by  the  Court  of  Equity  for  enforcement  of  a  decree 
operate  as  a  satisfaction?  And,  (2)  Has  the  Judge  of  the 
County  Court  jurisdiction  under  Cap.  130,  Ccn.  Stat.  1903, 
to  discharge  persons  in  custody  under  such  executions? 

As  to  the  second  question,  I  think  there  is  an  obvious 
answer.  Any  jurisdiction  which  in  a  case  like  this  can  be 
claimed  by  a  County  Court  Judge  under  c.  130  is  derived  from 
3.  42,  which  in  its  terms  has  sole  reference  to  the  case  of  per- 
sons in  custody  under  attachment  issued  under  that  section. 
The  execution  in  question  is  not  an  attachment — at  all  events 
it  was  not  issued  under  that  section,  and  in  my  opinion  the 
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Judge  of  the  County  Court  had  no  jurisdiction  in  reference 
to  the  matter  at  all.  I  see  no  reason  why  the  defendants 
might  not  have  proceeded  under  that  section,  and  issued  an 
attachment,  in  which  case  a  discharge  by  the  County  Court 
Judge  would  have  saved  their  remedy  against  the  plaintiffs' 
goods,  and  avoided  the  other  question  involved  here.  It  is 
clear,  however,  that  they  did  not  take  that  course. 

The  first  question  involves  greater  difficulties,  but  for  all 
practical  purposes  it  is  a  question  which  to  my  mind  is  of  less 
importance  in  view  of  the  remedies  provided  in  cases  like  this 
for  the  recovery  of  the  money.  There  is  no  doubt  that  at- 
tachments and  other  processes  issued  by  the  Court  of  Chan- 
cery for  the  purpose  of  enforcing  its  decrees  were  based  on  the 
idea  that  the  party  was  in  contempt  because  of  his  disobedience 
of  the  Court's  order.  It  must  be  remembered,  however,  that 
originally  the  Court  of  Chancery  could  only  enforce  its  de- 
crees in  personam,  and  for  that  reason  parties  in  default  were 
proceeded  against  and  imprisoned  on  a  process  for  contempt. 
If  they  did  not  purge  their  contempt,  the  Court  could  order 
a  writ  of  sequestration  to  issue  under  which  the  commissioners 
therein  named  took  possession  of  their  personal  property  and 
the  rents  and  profits  of  their  real  estate,  and  by  being  in  this 
way  deprived  of  the  possession  of  their  property  they  were 
coerced  into  obedience  to  the  decree.  It  was  not  until  a  com- 
paratively late  date  that  in  England  Chancery  decrees  for  the 
payment  of  money  were  made  a  charge  on  land.  That  was 
provided  for  by  Imperial  Act,  1st  &  2nd  V.  c.  110  (2  Daniel 
1032).  Certain  proceedings  were  requisite  before  the  party 
was  in  contempt,  so  as  to  be  liable  to  imprisonment.  He  had 
to  be  served  with  a  mandate  under  the  great  seal,  called  a 
writ  of  execution,  by  which  he  was  commanded  to  do  what  the 
Court  required  of  him,  for  the  offence  committed  was  the 
not  paying  obedience  to  the  great  seal.  So  in  the  case  of  the 
recovery  of  costs,  a  subpoena  first  issued,  requiring  their  pay- 
ment, and  in  default  the  party  was,  as  in  the  case  of  a  decree, 
proceeded  against  by  attachment  for  contempt.  (2  Daniel 
1042;  Ex  parte  Wright,  32  N.  B.  R.  54,  per  Fraser,  J.,  p.  62). 
If  after  the  service  of  the  excution  in  the  one  case,  or  the 
subpoena  in  the  other,  the  party  did  not  purge  his  contempt 
by  obedience  to  the  order,  a  sequestration  issued  as  I  have  al- 
ready pointed  out.  One  can  readily  understand  that  with 
such  a  procedure  and  such  a  remedy  for  enforcing  orders  for 
the  payment  of  money,  the  imprisonment  and  the  sequestra^ 
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tion  should  be  concurrent.  The  attachment  was  not  an  exe- 
cution in  satisfaction  of  the  claim — if  it  had  so  operated,  the 
sequestration  proceedings  would  have  had  nothing  to  support 
them,  and  must,  therefore,  have  terminated. 

There  was  in  reality  little,  if  any,  analogy  between  this 
case  and  that  of  a  judgment  of  law.  And  so  the  Courts  held  : 
See  Horn  v.  Horn,  Amb.  179;  Roberts  v.  Hall,  1  Jur.  N.  S. 
585,  3  Sma.  &  G.  168;  Wells  v.  Gibbs,  3  Beav.  399;  Meyers  v. 
Meyers,  21  Grant  214. 

Modern  legislation  has,  however,  brought  about  material 
changes  in  the  procedure  of  the  Court  of  Chancery  as  prac- 
ticed in  this  province  previous  to  1854,  and  removed  at  least 
some  of  those  features  which  gave  it  what  the  revisors  of  that 
day  were  pleased  to  call  its  "ancient  Gothic  character."  So 
long  ago  as  1842  the  late  Master  of  the  Rolls  made  a  rule 
abolishing  the  writ  of  execution  which  formerly  issued  on  a 
decree  so  as  to  bring  the  party  disobeying  into  contempt,  as 
I  have  already  described.  In  1854,  when  the  Act  17  V.  c. 
18  was  enacted,  the  Court  of  Chancery  was  abolished  as  well 
as  the  office  of  the  Master  of  the  Rolls,  and  the  jurisdiction 
was  transferred  to  the  Supreme  Court.  The  subpo?na  for 
costs  was  also  abolished,  and  three  methods  were  provided  by 
which  the  Couit  was  supposed  to  enforce  its  decrees,  (1)  by 
an  execution  against  goods,  chattels,  and  lands,  (2)  an  exe- 
cution against  the  body,  and  (3)  by  sequestration  in  certain 
cases,  a  provision  which  so  far  as  I  know  has  never  been  acted 
upon.  Originally  an  order  of  the  Court  was  necessary  for 
the  issuing  of  either  of  these  executions,  but  the  fi.  fa.  can  now 
be  issued  without  any  order.  The  two  executions  are  in  point 
of  form,  and  what  is  more  important,  in  point  of  substance 
like  similar  executions  issuing  from  the  common  law  side  of 
the  Court.  By  the  one  the  sheriff  is  commanded  to  take  the 
party  into  custody,  "until  the  said  sum  of  ...  be  paid 
t;>  you  for  the  said  plaintiff;"  and  by  the  other  the  sheriff  is 
commanded  "that  of  the  goods,  and  chattels,  lands,  and  tene- 
ments of  the  said  defendant  you  cause  to  be  made  the  sum  of 

for  the  said  plaintiff."     The  ca.  sa.  is  required 

to  be  executed  according  to  its  tenor  and  effect,  and  the  fi.  fa. 
in  like  manner  and  with  the  like  effect  as  executions  on  the 
common  law  side  of  the  Court.  No  demand  of  the  money  is 
required  (s.  138,  c.  112,  Con.  Stat.  1903)  ;  the  sheriff  is  in 
both  cases  entitled  to  poundage;  on  arrest  the  debtor  can 
claim  the  benefit  of  the  gaol  limits;  and  the  decree  when 
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registered  is  a  charge  on  land  precisely  the  same  as  a  mem- 
orial of  judgment  at  law.  What  substantial  distinction  can 
be  suggested  between  the  two  methods  of  enforcing  a  judg- 
ment on  the  law  side  of  the  Court  and  a  decree  for  the  pay- 
ment of  money  on  the  equity  side  of  the  same  Court?  And 
what  possible  reason  can  be  suggested  why  a  debtor  on  a  judg- 
ment at  law  should  be  dealt  with  differently,  than  if  the  same 
amount  had  been  recovered  against  him  in  the  Court  of 
Equity?  How  can  it  be  argued  that  contempt  of  Court  is 
the  foundation  of  the  procedure  when  the  writ  of  execution 
and  subpoena  for  costs,  which  were  necessary  under  the  old 
practice  to  put  the  party  in  contempt,  were  abolished  half  a 
century  ago,  as  useless,  and  nothing  substituted  in  their 
place?  In  my  view  the  reasons  upon  which  the  old  prac- 
tice was  founded  have  long  since  disappeared,  and 
there  is  no  reason  why,  in  the  case  of  a  mere  money 
demand,  the  practice  as  to  the  effect  of  arrest 
under  ca  ca.  sa.  issued  out  of  the  Equity  side  of  the 
Court  should  not  be  brought  into  harmony  with  that 
which  prevails  on  the  law  side.  To  do  otherwise  would,  I 
think,  be  running  counter  to  the  current  of  modern  legisla- 
tion as  to  imprisonment  for  debt.  Apart  from  what  I  may  call 
its  primitive  provisions,  the  two  leading  features  of  c.  130 
are  (1)  that  an  honest  debtor  under  arrest  shall  be  entitled 
to  his  discharge  on  making  a  full  disclosure  of  sucli  property 
as  he  may  have  which  is  capable  of  seizure  under  execution, 
and  (2)  that  such  discharge  shall  not  operate  so  as  to  defeat 
an  execution  against  the  property.  Attachments  for  con- 
tempt of  Court  in  the  ordinary  meaning  of  that  term  are 
in  no  way  interfered  with,  but  in  no  part  of  the  Act  can  I 
discern  anv  suggestion  that  a  debtor  ordered  bv  the  Court 
of  Equity  to  pay  a  sum  of  money  is  to  be  dealt  with  as  one 
guilty  of  a  contempt  of  Court  or  differently  in  any  way  from 
any  other  debtor.  The  policy  of  that  Act  seems  to  me  al- 
together opposed  to  the  idea  that  a  debtor  should  be  in  cus- 
tody under  an  execution,  and  at  the  same  time  be  liable  to 
have  his  goods  sold  by  the  sheriff  for  the  same  debts. 

In  Hewitson  v.  Sherwin,  L.  R.  10  Eq.  53,  James,  V.C..  re- 
fused to  commit  a  defendant  for  contempt  of  Court  for  non- 
payment of  costs  incurred  on  the  hearing  of  exceptions,  say- 
ing that  he  had  no  jurisdiction  to  make  the  order  in  face  of 
the  English  Debtors  Act,  32  &  33  V.  c.  62,  though  he  held 
that  an  order  of  the  Court  directing  a  sum  of  money  to  be 
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paid  was  a  debt  within  the  meaning  of  the  Act.  Our  Act 
would,  however,  probably  be  considered  less  extended  in  its 
operation. 

I  think  the  fi.  fa.  should  be  set  aside  and  the  order  for 
prohibition  be  made  absolute. 

Landry  and  McLeod,  JJ.,  agreed  with  Barker,  J. 
Gregory,  J.,  took  no  part  in  the  judgment. 

Per  .Curiam :  The  order  nisi  for  the  prohibition  will  be 
absolute;  and  the  opinion  of  the  Court  is  that  the  fi.  fa.  and 
levy  thereunder  should  be  set  aside. 


NEW  BRUNSWICK. 

Full  Court.  April  19th,  1907. 

Ex  Parte  WILLIAMS,  In  Re  DICKIE. 

Election  Law  —  Municipal  Election — Municipalities  Act, 
Cons.  'Stat.  1903  c.  165,  s.  10— County  Councillor— Dis- 
qualification— TAquor  License  —  Canada  Temperance  Act 
Inspector — Quo  Warranto. 

In  Michaelmas  Term  last  a  rule  nisi  was  granted  calling 
upon  John  W.  Dickie  to  shew  cause  why  an  information  in  the 
nature  of  a  quo  warranto  should  not  be  exhibited  against  him 
to  shew  cause  by  what  authority  he  claims  to  be  a  councillor 
for  the  parish  of  Gagetown,  in  the  County  of  Queens.  On 
the  return  of  the  rule  in  Hilary  term  last  the  matter  was  ar- 
gued before  Tuck,  C.J.,  Hanington,  Landry,  Barker,  Mc- 
Leod, and  Gregory,  J  J. 

W.  P.  Jones,  Sol.-Gen.,  shewed  cause  against  the  rule. 
J.  D.  Hazen,  K.C.,  supported  the  rule.   * 

Tuck,  C.J. : — It  appears  by  affidavit  of  Bussia  Williams 
chat  in  the  month  of  October,  1905,  John  \V.  Dickie  and 
Charles  H.  Gunter  were  returned  as  elected  councillors  of  the 
municipality  of  the  Parish  of  Gagetown  in  the  County  of 
Queens  ;  that  after  the  said  election  and  before  the  sitting 
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of  the  council  at  its  January  session,  1906,  the  said  John  W. 
Dickie  tcok  and  subscribed  the  oath  of  qualification  and  allegi- 
ance required  by  c.  165,  Con.  Stat.  1903;  that  at  the  regu- 
lar annual  meeting  of  the  county  council  of  Queens  County 
held  on  the  16th  of  January  1906,  the  said  John  W.  Dickie 
claimed  and  acted  and  voted  in  said  council  as  councillor  for 
the  Parish  of  Gagetown  by  virtue  of  said  election;  that  the 
said  John  W.  Dickie  was,  on  the  22nd  of  March,  1900,  licensed 
by  the  Lieutenant-Governor  of  New  Brunswick  to  sell  spiritu- 
ous liquors  in  the  Parish  of  Gagetown,  under  the  provisions 
of  the  Canada  Temperance  Act,  which  was  then  and  still  is 
in  force  in  the  County  of  Queens;  and  that  the  said  John  W. 
Dickie  has  ever  since  been  and  still  is  licensed  as  vendor  un- 
der the  said  Act  to  sell  spirituous  liquor  by  retail  in  the 
Parish  of  Gagetown. 

At  the  Michaelmas  term  of  this  Court  held  in  1906,  the 
said  John  W.  Dickie  was  ordered  to  shew  cause  at  the  then 
next  Hilary  term  why  an  information  in  the  nature  of  a  quo 
warranto  should  not  be  exhibited  against  him  to  shew  by  what 
authority  he  claims  to  be  a  councillor  for  the  Parish  of  Gage- 
town in  the  County  of  Queens,  on  the  grounds  (1)  that  he  is 
disqualified  under  s.  10  of  the  Municipalities  Act  (C.  S. 
1903),  by  reason  of  being  licensed  to  sell  spirituous  liquors 
by  retail  under  the  provisions  of  8.  99  of  the  Canada  Tem- 
perance Act,  and  (2)  that  he  is  disqualified  by  reason  of  in- 
terest, he  being  the  inspector  under  the  Canada  Temperance 
Act  for  the  County  of  Queens,  appointed  by  the  municipal 
council  for  that  county. 

The  statements  contained  in  the  affidavits  of  Russia  Wil- 
liams and  Robert  Davis  (being  the  affidavits  used  before  the 
Court  when  the  rule  was  granted  in  MichaJelmas),  were  not 
denied  when  cause  was  shewn. 

I  think  that  an  information  in  the  nature  of  a  quo  war- 
ranto should  be  exhibited  against  John  W.  Dickie  on  both 
grounds  named  in  the  rule.  By  s.  10,  c.  165,  Con.  Stat.  1903 
(Ihe  Municipalities  Act),  it  is  enacted  that  besides  other 
persons  there  named,  no  person  licensed  to  sell  spirituous 
liquors  by  retail  shall  be  qualified  to  be  a  member  of  the 
county  council.  By  s.  99,  sub.-ss.  3  and  4  of  the  Canada 
Temperance  Act  (Rev.  Stat.  Can.  c.  106)  prevision  is  made 
for  the  sale  of  wine  for  exclusively  sacramental  purposes,  and 
for  exclusively  medicinal  purposes  or  for  bona  fide  use  in 
some  art,  etc.,  by  druggists  and  vendors  specially  licensed  by 
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the  Lieutenant-Governor  in  each  province.  Section  132,  c 
22,  Con.  Stat.  1903  (Liquor  License  Act),  authorizes  every 
municipality  wherein  the  Canada  Temperance  Act  has  been 
or  shall  hereafter  be  proclaimed  or  come  into  force,  to  appoint 
one  or  more  inspectors,  whose  duty  it  shall  be  to  search,  out 
and  prosecute  all  offenders  against  the  second  part  of  the 
Canada  Temperance  Act.  Section  10  of  c.  22  provides  what 
a  licensee  under  a  tavern  license  may  sell ;  namely,  spirituous 
and  malt  liquors  in  quantities  not  exceeding  one  quart.  Sec- 
tions 131)  and  140  of  c.  22  have  reference  to  license  duties  for 
licenses  issued  to  vendors  under  and  in  pursuance  of  the 
Canada  Temperance  Act.  The  only  difference  between  the 
vendors  licensed  to  sell  by  the  Lieutenant-Governor  under  the 
Canada  Temperance  Act  and  other  licensed  sellers  is  that  the 
sale  by  one  class  is  more  restricted  than  the  sale  by  the  other; 
but  it  seems  to  me  that  both;  classes  come  under  the  prohibi- 
tion mentioned  in  s.  10  of  the  Municipalities  Act — both  are 
licensed  to  sell  spirituous  liquors,  and  no  exception  is  made  in 
favour  of  those  who  are  licensed  under  the  provisions  of  the 
Canada  Temperance  Act.  The  legislature  might  have  made 
other  provision  but  it  K°s  not. 

I  think  also  that  John  W.  Dickie  is  disqualified  on  the 
ground  of  interest,  for  as  county  councillor  he  (himself  an 
inspector)  takes  part  in  the  appointment  of  one  or  more  in- 
spectors whose  duties  it  shall  be  to  search  out  and  prosecute 
all  offenders  against  the  second  part  of  the  Canada  Temper- 
ance Act,  and  who  is  paid  a  salary  out  of  the  funds  of  the 
municipality.  Although  a  licensed  vendor,  it  might  very  well 
be  that  he,  himself,  would  be  liable  to  inspection.  He  would 
also  be  disqualified  as  a  person  receiving  a  pecuniary  allow- 
ance from  the  countv. 

I  think  the  application  should  be  granted. 

Hanington,  J. : — I  agree  with  the  judgment  of  the  Court 
and  its  result,  although  as  to  the  second  point,  I  do  not  see 
my  way  clear  to  agree.  I  am  satisfied  that  a  license  issued  un- 
der this  provision  of  the  Canada  Temperance  Act  to  a  vendor 
is  the  same  as  licenses  generally,  and  comes  within  the  terms 
of  s.  10  of  the  Municipalities  Act  disqualifying  the  holder; 
and,  therefore,  such  a  licensee  is  disqualified  from  being 
elected  a  county  councillor. 

Landry,  Barker  and  McLeod,  JJ.,  agreed  with  Tuck, 
C.J. 

Gregory,  J.,  took  no  part  in  the  judgment. 
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NEW  BRUNSWICK 

Full  Court.  April  19th,  1907. 

PECK  v.  ROBINSON. 

Promissory  Note — Endorsement  of  Payments  by  Payee — Sta- 
tute of  Limitations — Set-off — Action  by  Administrator  of 
Payee — Admissibility  of  Evidence. 

Appeal  from  the  Albert  County  Court,  argued  in  Hilary 
term  before  Tuck,  C.J.,  Hanington,  Landry,  Barker  and 
McLeod,  JJ. 

H.  A.  Powell,  K.C.,  for  defendant  appellant. 
W.  B.  Chandler,  K.C.,  for  plaintiff  respondent. 

The  judgment  of  the  Court  was  now  delivered  by  Tuck, 
C.J. 

This  is  an  appeal  from  the  Albert  County  Court  tried  be- 
fore the  Judge  without  a  jury.  There  was  a  verdict  for  the 
plaintiff  for  one  hundred  and  seventy-one  dollars  and  sixty- 
one  cents. 

This  action  is  brought  on  a  promissory  note  dated  the  28th 
November,  1893,  whereby  the  defendant  promised  to  pay  Win- 
throp  Robinson  (since  deceased)  'two  hundred  and  twenty 
dollars  with  interest.  On  the  note  were  two  endorsements. 
The  first  is,  "  Paid  on  the  within  $60,  February  3rd,  1894;" 
and  the  second,  "January  23rd,  1900,  paid  on  the  within 
$75. "  As  to  this  second  endorsement  the  jury  say,  "  we  believe 
the  seventv-five  dollars  endorsed  on  note  Januarv  23rd,  1900, 
was  a  proper  endorsement  of  payment  en  same  at  proper 
time." 

The  payee  of  the  note  died  within  a  year  after  its  date, 
having  first  made  a  will,  letters  testamentary  whereof  were 
granted  to  Elisha  H.  Robinson  on  the  twentieth  of  November, 
1894.  Elisha  H.  Robinson  died  on  the  Kith  day  of  January, 
1902.  without  having  fully  administered  the  estate  of  Win- 
throp  Robinson,  and  letters  of  administration  de  bonis  non 
cum  testamento  annexo  of  the  estate  of  Winthrop  Robinson 
were,  on  the  sixth  day  of  January,  190(5,  granted  to  the  plain- 
tiff. 
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The  suit  was  commenced  by  summons  issued  on  the  twen- 
tieth day  of  January,  1906,  and  was  for  the  balance  alleged  to 
be  due  on  the  said  note  after  crediting  the  endorsements. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
of  defence:  (1)  That  the  plaintiff  was  never  indebted  as  al- 
leged; (2)  Set-off  to  an  amount  exceeding  plaintiff's  claim; 
(3)  Plaintiff's  claim  and  interest  were  before  action  brought 
satisfied  and  discharged;  and  (4)  That  the  alleged  cause  of 
action  did  not  accrue  within  six  years  before  the  commence- 
ment of  the  suit. 

There  is  no  doubt  that  the  plaintiff  was  administrator. 
The  evidence  as  to  set-off,  the  debt  having  been  satisfied  and 
discharged,  and  the  claim  being  barred  by  the  statute  of  lim- 
itations, is  conflicting. 

The  jury  chose  to  believe  the  plaintiff  and  his  witness; 
and  Judge  Wedderburn,  after  argument  for  a  non-suit,  or  new 
trial,  gave  judgment,  in  which  he  referred  to  many  cases, 
and  said  that,  whatever  his  own  view  might  be,  he  thought 
there  was  evidence  upon  which  the  jury  might  find  in  favour 
cf  the  plaintiff. 

Judge  Wedderburn  decided  that  there  was  quite  sufficient 
evidence  in  the  case  to  warrant  the  finding  of  the  jury.  1 
am  not  disposed  to  distrust  the  verdict;  nor  do  I  think,  hold- 
ing that  view,  that  it  is  necessary  for  me  to  examine  in  detail 
the  evidence  of  the  different  witnesses.  This  has  been  done 
by  the  learned  counsel,  Mr.  Powell,  for  the  appellant.  It  is 
enough  for  me  to  know,  having  read  the  evidence  of  the  dif- 
ferent witnesses  as  shewn  in  the  return,  and  the  remarks  of 
the  County  Oourt  Judge  in  giving  judgment,  that  the  verdict 
is  justified  by  the  evidence,  concurred  in  as  it  is  by  Judge 
Wedderburn. 

The  question  of  set-off  was  also  left  to  the  jury.  They 
must  have  taken  it  into  consideration,  and  in  that  respect  I 
shall  not  disturb  their  finding. 

There  is  another  point  in  this  case,  that  is  whether  or 
not  the  claim  is  barred  by  the  statute  of  limitations?  The 
summons  was  issued  on  the  twentieth  of  January,  1906;  the 
last  payment  according  to  the  endorsement  on  the  note'  was 
wade  on  the  twenty-third  of  January,  1900.  If  that  is  true, 
the  summons  was  issued  before  the  six  years  had  expired.  As 
to  this  endorsement  of  $75  it  is  claimed  by  the  plaintiff  that 
this  was  a  balance  due  defendant  on  the  purchase  of  a  horse 
b>  Elisha  H.  Robinson,  executor  under  the  will  of  Winthrop 
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Robinson.  The  appellant  (defendant)  contends  that  there  is 
no  acknowledgment  or  promise  in  writing  to  pay  the  promis- 
sory note  or  any  part  thereof  to  take  the  debt  out  of  the  sta- 
tute; and  one  of  his  grounds  of  appeal  states:  "There  is  no 
sufficient  evidence  to  go  to  the  jury  of  any  consent  or  agree- 
ment by  the  defendant  to  endorse  the  balance  of  seventy- 
five  dollars,  purchase  price  of  horse,  upon  the  note  which  is 
the  cause  of  action.'*  As  before  mentioned,  the  jury  found, 
"We  believe  the  seventv-five  dollars  endorsed  on  note  Jan- 
uary  23rd,  1900,  was  a  proper  endorsement  of  payment  on 
same  at  proper  time." 

The  evidence  of  the  payment  depends  upon  the  endorse- 
ment of  the  seventy-five  dollars  on  the  note  itself ;  the  entry 
in  the  cash  book  of  Elisha  H.  Robinson ;  and  his  declarations, 
as  given  in  evidence  by  his  widow.  I  think  that  an  inference 
may  legally  be  drawn  from  this  evidence  that  the  money  or 
payment  endorsed  was  made;  and  the  jury  have  so  found. 
And  I  further  think  that  the  payment  was  made  at  the  time 
cf  the  sale  of  the  horse. 

I  fail  to  see  that  Judge  Wedderburn  was  in  error  in  admit- 
ting in  evidence  of  Mrs.  Elisha  H.  Robinson  statements  made 
to  her  by  her  husband  in  his  lifetime,  in  reference  to  »the 
horse  as  a  part  payment,  and  to  the  endorsement  of  such  al- 
leged payment  on  the  note.  I  think  also  that  the  evidence  of 
entry  in  Elisha  H.  Robinsons  cash  book  of  twenty-five  dollars 
to  the  appellant  (defendant)  was  properly  admitted. 

Upon  the  whole  case  I  am  of  opinion  that  the  appeal  must 
be  dismissed  with  costs. 


NEW  BRUNSWICK. 

Full  Court.  April  19th,  1907. 

LYNCH  v.  THE  WILLIAM  RICHARDS  COMPANY, 

LIMITED. 

Contract — Invalidity  —  Part  Performance — Lumber  Driving 
on  Miramichi  River  —  Company  Law  —  Resolutions  — 
Charter  —  statutory  Powers  —  Assignment  —  Delega- 
tion— Master  and  Servant — Account  Slated  —  Nonsuit 
— Verdict — Motions  to  Set  Aside. 

This  action  was  tried  before  His  Honour  Mr.  Justice  Ore- 
gory  and  a  jury  at  the  January,  1907,  York  Nisi  Prius  Sit- 
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tings.  The  action  was  brought  for  the  recovery  of  two  speci- 
fic amounts,  namely  $3,459.58  for  tolls  for  driving  lumber 
of  the  defendant  down  the  South- West  Miramichi  Kiver  dur- 
ing the  driving  season  of  1904,  and  $657.64,  being  the  balance 
due  plaintiff  from  the  defendant  upon  a  settlement  on  August 
11th,  1905,  of  the  driving  accounts  of  that  year.  The 
learned  trial  Judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  for  the  latter  sum,  which  they  did,  and  non-suited 
the  plaintiff  as  to  the  former  sum,  reserving  leave  to  the  plain- 
tiff to  move  to  set  aside  the  nonsuit,  and  increase  the  ver- 
dict by  the  sum  of  $1,159.58,  being  the  difference  between 
the  $3,459.58  claimed  for  tolls  and  $2,300  which  was  proved 
at  the  trial  had  been  paid  the  plaintiff. 

Two  motions  were  made  to  the  Court  in  Hilary  term  last, 
one  by  the  plaintiff,  to  set  aside  the  nonsuit  and  to  increase 
the  verdict  for  plaintiff  by  the  said  sum  of  $1,159.58;  the 
other,  by  the  defendant,  to  set  aside  the  verdict  entered  for 
$657.64,  and  to  enter  a  nonsuit  or  for  a  new  trial. 

The  two  motions  were  argued  together  before  Tuck,  C.J., 
Hanington,  Landry,  Barker,  McLeod  and  Gregory,  J  J. 

J.  H.  Barry,  K.C.,  for  plaintiff. 

H.  A.  Powell,  K.C.,  (P.  J.  Hughes  with  him)  for  defend- 
ant. 

Tuck,  C.J.,  Barker  and  McLeod,  J  J.,  were  of  opinion  to 
refuse  the  motions;  Hanington  and  Landry,  JJ.,  dissenting. 
Gregory,  J.,  took  no  part  in  the  judgment. 

Tuck,  C.J. : — There  are  two  motions  in  this  case,  which 
were  argued  together. 

First,  the  plaintiff,  pursuant  to  leave  reserved  at  the  trial, 
moves  to  set  aside  the  nonsuit  as  to  $1,159.58  of  his  claim, 
and  to  increase  the  verdict  entered  for  the  plaintiff  by  the 
same  amount,  namely  $3,459.58,  less  $2,300  paid  thereon 
by  the  defendant. 

The  defendant  also,  pursuant  to  leave  reserved,  moves 
that  a  nonsuit  be  entered  as  to  $(>57.(>4,  for  which  amount  the 
verdict  was  found. 

The  action  was  tried  before  Mr.  Justice  Gregory  and  a 
Jurv  at  the  Jamiarv  York  Nisi  Prius  Sittings,  and  was 
brought  for  the  recovery  of  two  specific  amounts,  namely* 
$3,459.58  for  tolls  for  driving  lumber  of  the  defendant  down 
the  South-West  Miramichi  Kiver  during  the  driving  season 
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of  1904,  and  $657.64,  the  balance  due  the  plaintiff  from  the 
defendant  upon  a  settlement  on  the  11th  August,  1905,  of 
the  driving  accounts  of  that  year.  The  learned  Judge  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiff  for  the  lat- 
ter sum,  and  nonsuited  the  plaintiff  as  to  the  former  sum, 
reserving  leave  to  the  plaintiff  to  move  to  set  aside  the  non- 
suit, and  to  increase  the  verdict  by  the  sum  of  $1,159.58. 
And  first  as  to  the  plaintiff's  motion:  His  grounds  are, 
that  the  learned  Judge  was  in  error  in  directing  the  jury; 
that  in  respect  of  the  1904  operations,  the  plaintiff  was  not 
entitled  to  recover;  that  if  the  defendant  company  owes 
$3,459.58,  it  owes  such  sum  to  the  driving  companies  and  not 
to  the  plaintiff,  and  the  plaintiff  is  not  in  a  position  to  claim 
the  amount.  Furthermore,  that  there  was  evidence  of  an 
account  stated  between  the  plaintiff  and  defendant  as  to  the 
sum  of  $3,459.58  or  of  that  sum  having  been  received  by  the 
defendant  to  the  use  of  the  plaintiff,  which  should  have  been 
left  to  the  jury,  and  there  was  error  in  withdrawing  it  from 
the  consideration  of  the  jury;  that  in  the  absence  of  any 
evidence  on  the  part  of  the  defendant,  there  is  sufficient  evi- 
dence to  have  warranted  the  jury  finding  an  account  stated 
between  plaintiff  and  defendant,  in  favour  of  the  plaintiff 
for  the  sum  of  $3,459.58,  or  of  that  amount  having  been  re- 
ceived by  the  defendant  for  the  use  of  the  plaintiff. 

It  was  admitted  by  the  defendants'  counsel  at  the  trial 
that  there  was  a  credit  to  the  plaintiff  of  this  specific  amount 
in  an  account  rendered  him  by  the  defendant  company,  i.e., 
"  December  29,  1904,  by  corporation  drives  per  bill  $3,- 
459.58  ;*'  al>*o  that  there  was  payment  by  the  defendant  to  the 
plaintiff  of  $2,300  on  account  of  this  sum. 

It  appears  that  on  the  Miramichi  River  there  has  been 
for  many  years  a  company  known  as  the  South-West  Boom 
Company,  whose  duty  it  is  to  raft  all  the  logs  and  lumber  at 
a  rate  i\xe<\  bv  law,  which  rate  has  been  from  time  to  time 
changed. 

The  South- West  Boom  Company  has  the  right  by  dif- 
ferent sections  of  the  Act  to  raft  all  the  logs  which  floated 
and  came  down  the  Miramichi  River  to  their  uppermost 
limits,  including  the  logs  which  came  into  the  tributaries  and 
streams  of  the  South- West. 

Tn  1881  (by  43  V.  c.  63)  the  South-West  River  Driving 
Company  was  incorporated,  which  has  driving  rights  upon 
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the  river  immediately  above  the  limits  of  the  Boom  Com- 
pany. 

In  1897  (by  GO  V.  c.  83),  the  Upper  South-West  Mira- 
michi  Log  Driving  Company  was  incorporated.  This  com- 
pany ha*  a  lien  on  all  timber,  logs  and  lumber,  which  may 
be  driven  into  the  South-West  River  Driving  Company,  or 
into  the  limits  of  the  South-West  Boom  Company,  for  all 
assessments  payable  in  respect  thereof  under  the  Act.  All 
questions  of  difference  or  dispute  of  any  kind  relating  to  the 
quantity  of  timber,  logs,  or  lumber,  liable  to  assessment,  shall 
be  submitted  to  the  award  and  determination  of  three  per- 
sons to  be  chosen  in  the  manner  named  in  the  Act;  and  by 
section  17,  the  stockholders  shall  be  personally  liable  for 
the  debts  and  liabilities  of  the  company,  and  for  the  perfor- 
mance of  the  duties  by  this  Act  imposed  upon  the  company, 
(See  88.  9,  16  and  17  of  60  V.  c.  83). 

So  there  are  three  corporations,  separate  in  name,  but 
handling  the  same  lumber,  and  practically  composed  of  the 
same  men. 

As  a  matter  of  fact  the  company,  as  such,  has  rarely  if 
ever  done  the  driving  on  the  river,  but  has  let  it  out  to  dif- 
ferent persons.  For  several  years  the  late  William  Richards 
did  the  driving,  and  received  the  tolls  payable  by  law. 

The  plaintiff  and  Michael  Welch  have  done  the  upper  cor- 
poration driving,  and  different  lumbermen  have  done  the 
lower  corporation  driving.  In  1904  Messrs.  Lynch  and  Welch 
were  authorized  to  do  the  driving  for  that  year  and  to  take 
the  tolls. 

It  is  also  said  that  in  1904  the  lower  corporation  passed 
a  resolution  that  the  plaintiff  was  to  do  the  driving  and  take 
the  tolls,  without  paying  any  bonus  for  driving,  and  he  was 
to  take  care  of  the  property  of  the  company.  Welch  assisted 
Lynch  in  the  driving,  but  he  was  not  appointed  by  the  com- 
pany. Welch  and  Lynch  settled  between  themselves,  having 
done  the  driving  for  the  year  1904. 

In  April,  1904,  at  a  meeting  of  the  lower  corporation 
com  pan  v,  a  resolution  wis  pnssed  that  Lvneh  should  do  the 
driving  for  that  vear  and  take  the  tolls. 

In  the  fall  of  1904,  or  the  spring  ef  1905,  the  plaintiff 
savs  that  he,  and  his  elerk,  James  D.  McMillan,  Mr.  Gunter, 
the  accountant  of  the  Richards  Company,  Mr.  Welch  and  his 
clerk,  all  met  at  Fredericton,  and  settled  that  there  was  due 
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Lynch  from  the  Richards  Company,  for  the  logs  he  had  driven 
in  both  corporations,  the  sum  of  $3,459.58;  of  this  sum 
the  company  has  paid  Lynch  $2,300. 

For  the  next  year,  1905,  the  balance  due  the  plaintiff  from 
the  defendant  company  according  to  its  own  figures  in  re- 
spect of  the  driving  of  that  year  was  $657.64.  This  was  the 
amount  agreed  upon  between  the  parties — plaintiff  and  de- 
fendant company. 

As  regards  the  first  motion,  in  respect  of  the  item  oi 
$1,159.58,  the  question  appears  to  be  whether  Or  not  in  law 
the  tolls  were  payable  to  Lynch,  or  to  the  upper  and  lower 
corporations?  In  other  words,  apart  from  the  account  stated 
and  other  points  taken  in  the  notice  of  motion  and  argued 
before  the  Court,  can  the  plaintiff  maintain  this  suit,  or  was 
he,  as  regards  this  item,  properly  nonsuited  at  the  trial  ? 

The  learned  Judge  was  clearly  of  opinion  that,  "there 
was  no  conflict  of  testimony  in  the  case ;  it  results  in  a  simple 
matter  of  law,  which  I  have  to  decide  for  the  present,  and 
the  counsel  have  agreed  to  carry  it  to  the  Full  Court  for  cor- 
rection, if  I  make  any  mistake." 

"  In  respect  of  the  1904  operations,"  he  says, "  I  further 
tell  you  the  plaintiff  is  not  entitled  to  recover.  The  defend- 
ant the  Richards  Company  may  owe  them  $3,590.  If  it  does, 
it  owes  it  to  the  company,  and  the  company  would  be  the 
plaintiff  to  recover.  More  than  that  I  am  at  a  loss,  «and  you 
have  heard  me  ask  counsel  of  both  sides,  what  there  is  to 
submit  to  you  to  ask  a  finding.     Neither  can  indicate." 

I  think  that  under  the  statutes,  sections  of  which  I 
have  already  cited,  the  companies  have  the  exclusive  privi- 
lege and  right  and  are  required  to  drive  the  lumber  and 
receive  the  tolls,  and  they  cannot  delegate  their  privileges 
and  rights  to  others,  so  as  to  enable  them  to  sue  for  the  tolls. 
And  I  can  find  no  evidence  that  the  plaintiff  and  Michael 
Welch  did  the  work,  as  regards  the  claim  of  $3,590,  for  which 
suit  is  brought,  with  the  knowledge  and  consent  of  the  de- 
fendant company.  The  question  is  not,  did  they  do  the  work? 
but  it  is,  is  the  defendant  liable  in  this  action?  I  think  it 
is  not,  and  the  driving  corporations  alone  can  sue.  No  tolls 
were  payable  to  the  plaintiff  and  Michael  Welch,  and  there 
is  no  privity  of  contract  between  them  and  the  defendant 
company.    I  think,  also,  that  whatever  agreement  or  resolu- 


388         THE  EASTERN  LAW  REPORTER. 

tion  was  made  or  passed  at  the  stockholders'  meeting  of  the 
South- West  AI i ram ichi  Driving  Company,  it  did  not  confer 
on  the  plaintiff  or  Michael  Welch  the  right  to  sue  for  and 

i  collect  the  toh*s.     It  seems  to  me  that  under  the  Acts  of  As- 

i 

sernbly  incorporating  the  driving  companies  that  this  pro- 
position is  elementary. 

It  was  agreed  at  the  trial  that  twenty-three  hundred  dol- 
lars had  been  paid  by  the  defendant  to  the  plaintiff,  on  ac- 
count of  the  whole  sum  of  $3,459.58,  and  this  is  urged  as  a 
reason  why  the  defendant  is  liable  in  this  action  to  pay  the 
full  amount.  I  do  not  think  so.  It  may  very  well  be  that 
the  company  thought  it  owed  $2,300  to  somebody  for  driving, 
r.nd  that  was  all  it  owed.  But  whether  or  no,  the  mere  pay- 
ment dees  not  alter  the  Law,  so  as  to  make  it  liable  in  this 
action.  There  may  be  a  moral  obligation,  but  that  does  not 
constitute  a  legal  liability.. 

It  is  said  that  the  defendant's  admissions  at  the  trial 
furnish  a  further  reason  why  the  nonsuit  should  not  have 
been  granted.  I  find  by  reference  to  the  stenographer's  notes 
a  long  paragraph  commencing  "  It  was  -admitted  by  the  de- 
fendant's counsel  that  the  defendant  W7illiam  Richards  & 
Co.,  Ltd.  were  owners  of  logs  floated  down  the  South- West 
Miramichi  River,  and  driven  by  Messrs.  Lynch  and  Welch,  as 
to  the  upper  limits,  and  by  Mr.  Lynch  as  to  the  lower  one. 
And  it  is  admitted  that  the  following  is  a  statement  of  the 
legs  so  driven."  Then  followed  a  statement  of  quantities 
and  the  charges,  amounting  in  all  to  $3,459.58. 

"  It  is  also  admitted  there  is  due  (sic)  the  Richards 
Company  to  Timothy  Lynch  for  the  driving  of  the  year  1905 
for  the  lower  corporation."  Then  there  is  this  language: 
"After  lengthy  argument  there  is  no  admission  made  on 
either  side  in  respect  thereto."  Whether  this  has  reference 
to  all  that  was  said  to  be  admitted,  or  only  the  latter  part, 
which  is  incomplete,  I  am  not  prepared  to  say.  Even  if 
there  was  this  admission  as  to  quantities  and  amount  due, 
it  could  only  have  had  reference  to  the  Boom  Company's  fig- 
ures, for  the  question  of  liability  in  this  action  was  the  very 
matter  in  dispute. 

In  Petohi  et  ux  v.  Lyon  (9  Q.  B.  147),  this  appears  in 
the  head  note :  "In  a  discussion  between  the  attorneys  of 
the  plaintiff  and  defendant,  touching  the  dispensing  with  cer- 
tain witnesses  at  the  trial,  plaintiff's  attorney  stated  to  de- 
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fendant's  attorney  that  the  debt  was  one  owing  from  the  late 
husband  of  defendant.  Held,  that  such  statement  could  not 
be  given  in  evidence  against  defendant."  See  also  Wilson  v. 
Marshall  (Ir.  Hep.  2  C.  L.  356). 

There  was  an  account  put  in  evidence:  "  Boiestown,  N. 
B.,  December  30,  1904,  Timothy  Lynch,  1904  —  Bought  of 
William  Richards  &  Go.  Limited." 

ThLs  account  shews  <a  debit  against  Lynch  of  $2,492.63, 
and  a  credit,  29  December,  of 

By  corporation  drives  fee  bill  $3,459.58 

$2,492.63 


This  shows  due  Lynch  30  December, 

1904,  by  defendant  company  $966.95 

There  is  no  explanation  why  this  account  was  rendered. 
I  incline  to  think  that  because  of  this  account  the  dispute 
arose  between  the  parties,  each  one  standing  on  its  or  his 
rights.  The  credit  is  "  By  corporation  drives  per  bill,  $3,- 
459.58."  As  to  the  general  right  to  sue,  there  is  a  case,  Hig- 
gins  v.  Hogan  (7  V.  C.  Q.  B.  401),  which  is  as  follows:  The 
Crown  grants  to  A.  a  right  of  ferry,  who  leases  by  writing 
not  under  seal  to  B.,  C.  disturbs  the  right  of  ferry,  and  B. 
brings  an  action  on  the  case  against  C.  for  suoh  disturbance. 
Held,  per  curiam,  that  the  plaintiff  B.  must  be  nonsuited 
the  right  to  sue  being  in  A.,  the  grantee  of  the  franchise,  and 
not  in  B.  who,  if  he  is  interfered  with,  must  look  to  A.  and 
not  to  C. 

At  the  argument,  plaintiff's  counsel  on  his  motion  relied 
chiefly  on  the  account  stated.  As  to  this,  the  learned  Judge 
in  his  charge  to  the  jury  says  only  this:  "I  withdraw  from 
your  consideration  any  contention  of  the  plaintiff,  that  an 
account  was  stated  in  respect  to  the  1904  transactions,  by 
reason  of  the  entry  in  the  account  rendered  by  the  William 
Richards  Co.  to  Mr.  Lvnch."  The  evidence  of  "account 
stated  "  is  the  account  rendered  by  the  William  Richards  Co. 
to  the  plaintiff,  and  another  account  dated  *'  Boiestown,  N". 
B.,  August  12,  1905.  Mr.  Timothy  Lynch.  Bought  of  Wnv 
Richards  Co.,  Limited."  This  account  shews  a  debit  against 
Lynch  of  $452.84. 
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Debit.  $452.84 

By  amt.  of  balance  due  by  us  on  lower  cor- 
poration      . .  . .  . .  . .      $657.04 

And  two  other  items  amounting  to   . .        $35.95 


Called   in  the  account  . .  . .  $693.59 


Shewing  a  balance  due  Lynch  of         . .  $240.75 

Nothing  is  said  in  this  account  of  the  $3,459.58  men- 
tioned in  the  account  rendered  on  the  30th  December,  1904, 
and  the  amount  $657,  here  stated,  is  the  sum  for  which  the 
plaintiff  got  a  verdict  at  the  trial. 

It  is  possible  that  the  defendant  company  settled  the  1904 
account  with  the  driving  companies.  It  will  be  remembered 
that  the  defendant  gave  no  evidence  at  the  trial. 

In  Mr.  James  D.  McMillan's  evidence  something  was  said 
about  Lynch  having  paid  a  bonus  for  the  1904  drive,  but  the 
question  was  not  pressed. 

When  McMillan  was  asked  this  question :  "  There  was  no 
accounting  or  adjustment  between  parties,  as  far  as  you  know, 
of  1904  drive?"  Answer:  "In  1905,"  McMillan  says  that 
in  March  1905  Lynch  and  Welch  got  together  in  Mr.  Barry's 
office,  Fredericton,  and  settled  their  accounts,  that  was  be- 
tween themselves. 

He  says  there  was  another  meeting  on  the  11th  of  Au- 
gust, 1905,  when  Lynch,  Welch,  Richards,  Gunter  himself 
and  Welch's  accountant  were  present,  and  at  that  meeting  a 
balance  was  finally  struck  at  $657.64,  and  in  that  settlement 
no  other  accounts  came  into  the  conversation. 

At  that  meeting  he  says  there  was  some  talk  when  this 
balance  was  finally  struck  that  Wm.  Richards  Co.  claimed 
that  this  balance  should  be  posted  against  a  balance  which 
they  said  Lynch:  owed  them. 

This  is  all  the  evidence  I  can  find  about  an  account 
stated,  and  it  does  not  appear  from  this  that  there  was  <any 
settlement  or  balance  struck  as  to  the  driving  accounts  of 
1904.  I  agree  therefore  with  the  learned  Judge  who  tried 
the  cause,  that  there  is  no  evidence  to  bind  the  company 
upon  an  account  stated,  and  therefore  upon  all  the  grounds 
named  the  plaintiff's  motion  fails. 

The  Mayor  of  St.  John  v.  Lockhart  (23  N.  B.  R.  430) 
is  wholly  unlike  this  case.  There  the  defendant's  cash  book 
shewed  receipts  and  disbursements  and  the  Court  held  that 
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this  book  shewing  a  balance  against  him,  was  sufficient  evi- 
dence to  enable  plaintiffs  to  recover  such  balance,  either  on 
account  for  monev  had  and  received  or  on  an  account  stated. 

In  Laycock  v.  Pickles  (33  L.  J.  Q.  B.  43;  Eng.  Ruling 
Cases,  vol.  1,  p.  425),  this  rule  is  stated:  "When  several 
items  of  claim  are  brought  into  account  on  either  side,  and 
being  set  one  against  the  other  a  balance  is  struck  and  agreed 
to  be  due,  although  the  transaction  is  merely  verbal  and  some 
of  the  items  are  merely  equitable  and  unliquidated  claims, 
the  balance  may  be  sued  for  as  money  due  upon  an  account 
stated.  The  essence  of  the  matter  is,  that  in  consideration  of 
the  discharge  of  items  on  either  side,  the  balance  is  agreed  to 
be  due." 

That  is  not  like  this  cast1,  for  the  plaintiff  is  not  here 
seeking  to  recover  $966.95,  shewn  in  the  account  of  30th. 
December,  1904. 

Kennedy  v.  Adams  (2  Pugs.  162),  cited  by  defendant's 
counsel,  has  no  bearing. 

The  same  may  be  said  of  Hea  v.  Jones  (7  N.  B.  R.  646). 

I  have  also  examined  the  Michigan  Central  Railway  and 
Wealleans,  24  S.  C.  R.  309;  Canadian  Pacific  Ry.  Co.  v. 
Western  Union  Tel.  Co.,  17  8.  C.  R.  151,  and  Atty.-Uenl. 
v.  Great  Eastern  Railway  Co.,  11  Ch.  D.  449,  but  they  afford 
me  no  assistance  in  determining  this  question. 

I  have  no  doubt  as  to  the  defendant's  motion  for  a  non- 
suit or  new  trial.  Mr.  Powell  did  not  argue  very  strenu- 
ously for  his  motion.  In  fact  he  seemed  almost  to  give  it 
up. 

1  think  McMillan's  evidence  shews  conclusively  that  at  a 
meeting  of  the  parties  on  the  eleventh  day  of  August,  the 
William  Richards  Company  and  the  plaintiff  agreed  upon  a 
balance  due  him  of  six  hundred  and  fifty-seven  dollars  and 
sixty-four  cents. 

As  to  that  amount,  the  learned  Judge  says:  "It  is  my 
opinion  that  an  account  stated  has  been  made  out  in  respect 
of  the  balance  of  1905  by  the  parties  dealing  with  them  as 
they  have  done  in  closing  their  partnership  arrangement  to 
do  the  running  of  the  logs  as  co-partners  in  1905 ;  and  after- 
wards in  August  of  the  same  year,  meeting  together,  as  you 
have  heard  the  evidence,  settling  their  affairs  and  settling  the 
balance  that  is  coming  to  them."' 


S\)2  THE  EASTERN  LAW  REPORTER. 

And  the  jury  say  that  a  settlement  was  reached  that  day 
(11th  August),  and  that  amount  ($657. 64),  was  stated  to  be 
due  from  the  plaintiff  to  the  defendant. 

In  my  opinion  the  verdict  must  stand,  and  both  motions 
b(-  refused. 

Barker,  J.: — At  the  trial  of  this  cause  before  Mr.  Jus- 
tice Gregory  and  a  jury  a  verdict  was  entered  for  the  plain- 
tiff for  $657.64.  Cross  motions  were  made,  and  the  plain- 
tiff moved  to  increase  the  verdict  by  the  sum  of  $1,159.58, 
the  defendants  moving  to  enter  a  nonsuit  or  for  a  new  trial. 
I  think  both  motions  should  fail  and  that  the  direction  of  the 
learned  Judge  to  the  jury  was  correct.  There  is  no  dispute 
as  to  the  facts.  There  are  two  incorporated  companies  carry- 
ing on  lumber  driving  on  the  South-West  Miramichi.  The 
South-West  River  Driving  Company,  which  I  shall  call  the 
Jx)wer  Company,  controls  the  driving  from  the  upper  limits 
of  the  South-West  Boom  Company  some  fifty  miles  up  the 
river.  The  upper  South-West  Log  Driving  Company,  which 
I  shall  call  the  Upper  Company,  controls  the  driving  for  some 
50  odd  miles  up  river  from  the  upper  limits  of  the  Lower 
Company.  This  action  was  brought  to  recover  the  tolls  due 
by  the  defendants  for  driving  their  lumber  for  the  seasons 
of  1904  and  1905,  under  an  arrangement  with  the  two  com- 
panies made,  as  is  alleged,  with  the  knowledge  and  consent  of 
the  defendants.  In  the  arrangement  for  1905  the  plaintiff 
and  Welch  and  Richards  were  equally  interested  in  the  driv- 
ing —  the  tolls  payable  by  the  lumber  owners  were  to  go  to 
the  three.  The  evidence  shews  that  at  the  close  of  the  season 
they  met  together  and  settled  upon  the  accounts  for  the  year, 
and  a  balance  of  $657.64  was  then  struck  and  agreed  upon 
as  due  by  the  defendants  to  the  plaintiff.  The  accounts  for 
1904  do  not  seem  to  be  disputed  so  far  as  the  figures  go.  The 
defendants'  tolls  amounted  to  $3,459.58,  on  account  of  which 
they  paid  the  plaintiff  $2,300,  leaving  the  balance  of  $1,- 
159.58  due.  The  learned  Judge  told  the  jury  that  as  to  the 
driving  for  1905,  the  parties  had  met  and  simply  settled 
and  agreed  upon  the  division  of  a  fund  in  hand  in  which 
each  had  an  interest,  and  in  that  settlement  there  was  a  bal- 
ance due  from  the  defendants  to  the  plaintiff  of  $657.64 
agreed  upon  and  as  to  which  there  was  no  question.  As  to 
the  balance  due  for  the  driving  in  1904,  the  defendants  con- 
tend that  the  amount  can  only  be  recovered  by  the  driving 
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company  and  that  there  is  no  liability  from  them  to  the  plain- 
tiffs. The  learned  Judge  being  of  this  opinion,  directed  the 
verdict  to  be  entered  for  the  $657.64  only.  The  plaintiffs' 
contention  is  that  both  these  driving  companies  transferred 
to  him  (or  to  him  and  Welch,  whose  interest  was  assigned  to 
him)  the  right  of  driving  the  logs  in  1904,  for  which  he  was 
to  have  the  tolls  provided  by  law;  that  he  did  drive  the  logs, 
including  the  defendants',  and  that  the  defendants  knew  of 
the  arrangement  with  the  companies,  and  knew  that  he  ac- 
tually did  the  work;  and  he  contends  that  these  facts,  taken 
with  the  fact  of  the  payment  to  him  of  the  $2,300  on  ac- 
count, was  evidence  of  an  implied  contract  on  their  part  to 
pay  the  full  amount.  The  authority  of  the  plaintiff  to  do  the 
work  is  derived  from  two  resolutions — one  parsed  by  the 
directors  of  each  company.  The  resolution  of  the  Lower  Com- 
pany was  passed  by  the  directors  at  a  meeting  held  on  April 
8th,  190-4.  It  is  as  follows — u  Resolved  that  Timothy  Lynch 
take  the  drive  this  vear  at  the  rate  fixed  bv  Act  now  be  fere 
the  legislature,  viz.,  forty  cents  from  Hayes  Bar — property  of 
the  company  to  be  used  by  him  and  he  to  see  that  the  same 
is  properly  housed  and  taken  care  of  after  he  has  finished 
driving."  The  resolution  of  the  Upper  Company  was  passed 
at  a  meeting  of  directors  held  also  on  April  8th,  1904.  It 
is  as  follows:  "Resolved  that  Messrs.  Welch  and  Lynch  be 
appointed  to  carry  on  the  driving  operations  of  the  company 
for  the  vear  1904,  thev  to  be  entitled  to  and  receive  the  tells 
as  fixed  by  law  for  their  services."  These  companies  it 
seems  had  been  in  the  habit  of  transferring  their  rights,  sea- 
son after  season,  to  one  of  the  operators  to  do  the  work;  and 
as  they  were  composed  of  a  few  of  the  principal  lumbermen 
doing  business  on  the  Miramichi,  this  method  of  doing  busi- 
ness was  understood  by  all.  This  will  account  for  the  vasjue- 
ness  of  these  resolutions.  It,  however,  seems  to  have  been 
understood  by  all  parties  that  the  intention  wras  to  hand  over 
to  the  person  selected  the  property  of  the  company  for  the 
season's  use,  and  he  was  to  discharge  the  duty  and  do  the 
work  which  the  company  was  by  law  bound  to  do,  and  <as  a 
remuneration  he  wa.<  to  bike  the  tolls.     I  have  no  doubt  mv- 

• 

self  that  this  is  what  the  parties  intended  by  the  resolutions, 
and  what  the  resolutions  mean.  When  the  resolution  of 
the  Lower  Company  was  passed  there  were  four  directors  pre- 
sent —  of  these  the  plaintiff  was  one;  H.  H.  Gunter,  the 
president  of  the  lower  company,  and   president  also  of  the 
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William  Richards  Company,  defendants,  was  another;  and 
Michael  Welch,  whom  the  plaintiff  associated  with  him  in 
doing  the  work,  was  a  third.  When  the  resolution  of  the 
Upper  Company  was  passed  there  were  but  three  directors 
present,  Mr.  Welch  who  was  president,  Mr.  Lynch  and  Mr. 
Gunter.  There  is  no  doubt  that  the  plaintiff  did  the  work 
and  there  is  no  question  as  to  its  having  been  done  satisfac- 
torily to  the  defendants,  and  every  one  else  interested,  and 
why  these  sums  have  not  both  been  paid,  1  am  at  a  loss  to 
know.  However,  the  legal  liability  of  the  defendant?  i«  put 
in  issue,  and  we  must  dispose  of  it. 

The  rights,  liabilities  -and  duties  of  these  companies  were 
conferred  upon  them  by  the  statutes  incorporating  them. 
They  are  substantially  the  same  in  reference  to  the  particu- 
lar part  of  the  river  to  which  their  operations  are  respec- 
tively limited.  Taking  for  the  purpose  of  reference  the 
Act  of  the  legislature  incorporating  the  Upper  Company, 
60  V.  (1897)  c.  83,  1  find  the  following  provisions.  Sub- 
ject to  a  comparatively  unimportant  exception,  to  which  I 
shall  hereafter  refer,  the  company  is  given  the  exclusive  right, 
privilege  and  authority,  and  it  is  required,  to  drive  down  the 
river  with  all  reasonable  dispatch  and  as  scon  as  the  water 
will  permit,  all  the  timber,  logs,  and  other  lumber  in  the  part 
of  the  river  controlled  by  it.  Owners  pf  logs  to  be  driven  are 
required  to  have  them  in  the  water  by  the  25th  May.  The 
company  was  also  authorized  from  time  to  time  to  construct 
in  the  river  flood  dams,  wing  dams,  piers,  booms,  and  such 
other  works  and  appliances  as  it  might  deem  fit  and  suit- 
able for  the  convenient  driving  of  the  logs.  It  was  also  au- 
thorized, for  the  purpose  of  constructing  and  maintaining 
these  works,  to  enter  into  and  upon,  and  to  hold  and  occupy, 
land  bordering  on  the  river,  and  a  special  tribunal  was  pro- 
vided for  the  assessment  of  the  value  of  the  lands  so  expro- 
priated by  the  company.  The  company's  remuneration  was 
originally  arranged  by  a  method  of  assessment,  but  that  was 
abandoned  in  1902  and  a  system  of  tolls  established  bv  2 
Edw.  VII.  (1902)  c.  93,  which,  with  some  changes  in  the 
rates,  is  still  in  force.  For  both  the  amounts  coming  to  the 
company  under  both  systems,  the  company  was  given  a  lien 
on  the  lumber,  and  by  section  13  of  the  Act  of  1902,  the 
owner  of  the  logs,  so  soon  as  they  went  into  the  limits  of  the 
South-West  River  Driving  Company,  were  liable  to  the  com- 
pany, and  bound  to  pay  the  tolls  imposed  by  the  Act.      By 
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section  16  of  the  original  Act  provision  was  made  for  the 
settlement  by  arbitration  of  all  disputes  relating  to  the  quan- 
tity of  logs  liable  to  assessment,  or  tolls,  as  the  law  is  now. 
By  section  20,  whenever  an  assessment  (or  tolls)  became 
payable  to  the  company,  a  right  to  sue  and  recover  the  amount 
from  the  owner  of  the  legs  was  given.  The  exception  to 
which  I  have  referred  is  contained  in  sec.  22,  by  which  the 
company  is  authorized  to  agree  with  any  person  having  logs 
coming  down  the  river  and  passing  over  the  company's  limits, 
but  not  intended  to  be  driven  into  the  limits  of  the  lower 
company,  to  drive  the  same  himself,  and  the  company  is  given 
power  to  recover  the  amount  agreed  upon  for  the  privilege. 
There  are  other  provisions  of  minor  importance  in  these 
Acts  going  to  shew  that  it  was  the  intention  of  the  legislature 
that  the  duties  imposed  upon  the  company  were  personal  to 
the  company,  but  those  I  have  mentioned  will  suffice  to  illus- 
trate the  principle  by  which  the  liability  is  I  think  to  be  de- 
termined. The  liability  on  the  part  of  the  company  to  drive 
the  logs  and  the  liability  on  the  part  of  the  owners  to  pay 
for  the  driving  does  not  rest  upon  contract  in  any  way — it 
is  purely  statutory.  The  authority  to  do  the  work  is  exclu- 
sive. It  is  a  monopoly  within  the  area  of  its  operations. 
The  company  is  bound  to  do  the  work,  which  it  alone  has  the 
right  to  do,  and  the  owners  of  logs  are  compelled  to  pay  a 
rate  fixed  by  law,  irrespective  of  them,  on  a  basis  sufficient 
to  produce  a  revenue  adequate  to  enable  the  company  to 
maintain  their  works  in  an  efficient  state.  The  right  to  use 
the  river  as  a  public  highway  for  driving  logs  down  it  was 
a  right  which  every  person  had  at  common  law.  In  the  pre- 
sent case  the  legislature  has  intervened  and  taken  away  that 
right  and  given  it  to  the  company  expressly  created  by  the 
legislature  for  the  purpose,  and  clothed  with  extraordinary 
powers  to  enable  it  to  exercise  the  right  effectively,  and  for 
that  part,  of  the  public  who  have  lumber  to  be  driven.  It 
would  be  an  odd  result  if  notwithstanding  that,  the  company 
could,  season  after  season,  transfer"  the  right  to  a  private  in- 
dividual, so  that  he  could  not  only  drive  his  own  lumber  but 
that  of  every  other  owner  as  well.  Morawetz  on  Companies, 
s.  1129  says,  "It  may  be  laid  down  as  a  general  rule,  that, 
whenever  the  aid  of  the  government  is  granted  to  a  private 
company  in  the  form  of  a  monopoly  or  a  donation  of  public 
property  or  funds,  or  a  delegation  of  the  power  of  eminent 
domain,  the  grant  is  subject  to  an  implied  condition  that 
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the  company  shall  assume  an  obligation  to  fulfil  the  public 
purpose  on  account  of  which  the  grant  was  made."  And  the 
author  gives  various  instances  where  the  principle  has  been 
applied  by  United  States  Courts  to  gas  companies,  water 
works  companies,  telegraph  companies,  and  various  other 
corporations  of  that  character.  In  Gardner  v.  The  London 
C.  &  D.  Ry.  Co.,  L.  R.  2  Ch.,  at  p.  212,  Cairns,  L.J.,  in  dis- 
posing of  a  motion  for  the  appointment  of  a  manager  of  a 
railway  company,  said :  "  When  Parliament  acting  for  the 
public  interest  authorized  the  construction  and  maintenance 
of  a  railway,  both  as  a  highway  for  the  public  and  as  a  road 
on  which  the  company  may  themselves  become  carriers  of 
passengers  and  goods,  it  confers  powers  and  imposes  duties 
and  responsibilities  of  the  largest  and  most  important  kind, 
and  it  confers  and  imposes  them  upon  the  company  which 
Parliament  has  before  it,  and  upon  no  other  body  of  persons. 
These  powers  must  be  executed,  and  these  duties  discharged 
by  the  company.  They  cannot  be  delegated  or  transferred. 
The  company  will  of  course  act  by  its  servants,  for  a  corpor- 
ation cannot  act  otherwise,  but  the  responsibility  will  be  that 
of  the  company.  The  company  could  not  by  agrement  hand 
over  the  management  of  the  railway  to  the  debenture  hold- 
ers." Jt  was  upon  this  principle  that  in  the  absence  of  statu- 
tory authority  for  such  a  proceeding,  Courts  in  England  and 
elsewhere  refused  to  permit  sales  of  such  public  works  either 
under  execution  or  in  foreclosure  proceedings.  See  Central 
Ontario  Ry.  v.  Trusts,  &c,  Co.,  [1905]  A.  C.  576;  Hinckley 
v.  Gildersleeve,  19  Grant  212,  Attorney-General  v.  Niagara 
Bridge  Co.,  20  Grant  34. 

In  Beman  v.  Rufford,  1  Sim.  N.  S.  550,  the  Vice-Chan- 
cellor held  that  an  agreement  by  which  a  railway  company 
transferred  to  another  railway  company  its  line  of  railway 
to  he  operated,  was  void.  In  Thomas  v.  Railway  Com- 
pany, 101  U.  S.  83,  where  a  similar  question  arose,  the 
contract  was  held  void.  Miller,  J.,  in  delivering  the  judg- 
ment of  the  Court,  says : — "  The  principle  is  that  where 
a  corporation  like  a  railway  company  has  granted  to  it  by 
charter  a  franchise  intended  in  a  large  measure  to  be  exer- 
cised for  the  public  good,  the  due  performance  of  these  func- 
tions being  the  consideration  of  the  public  grant,  any  con- 
tract which  disables  the  corporation  from  performing  those 
functions,  which  undertakes  without  the  consent  of  the  State 
to  transfer  to  others  the  rights  and  powers  conferred  by  the 
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charter  and  to  relieve  the  grantees  of  the  burden  which  it 
imposes,  is  a  violation  of  the  contract  with  the  State  and  is 
void  as  against  public  policy/' 

See  also  Directors,  &c,  Ashbury  Ey.  Carriage  Co.  v. 
Riche,  L.  B.  7  H.  L.  653. 

In  my  opinion  this  company  comes  within  the  prin- 
ciples enunciated  by  these  cases.  It  was  given  a  right  to 
use  the  water  of  a  navigable  river  for  the  purposes  of  driving 
lumber  to  the  exclusion  of  all  others.  It  was  authorized  to 
interfere  with  the  navigation  of  the  river  by  the  erection  of 
piers,  booms,  and  other  obstructions  in  it;  it  was  authorized 
to  expropriate  private  lands,  or  at  all  events  to  acquire  a  right 
lo  take  and  hold  possession  of  them  on  payment  of  a  sum  to 
be  fixed  by  arbitrators.  It  was  under  an  obligation  to  do 
the  work  at  a  specified  price  which  the  owners  were  bound 
to  pay.  There  was  but  one  exception  and  that  to  some  ex- 
tent proves  the  rule.  The  company  was  authorized  in  one 
specified  case  to  permit  a  private  owner  to  do  his  own  driving, 
but  he  was  bound  to  pay  for  the  privilege.  The  contract 
was  one  which  I  think  was  beyond  the  power  of  the  com- 
pany to  make,  and  so  far  as  its  validity  is  concerned  in  this 
action  I  think  it  must  be  held  void.  It  is  true  that  this  is 
not  an  action  by  the  plaintiff  against  the  company  seeking 
to  enforce  this  contract,  and  I  think  we  should  also  assume, 
in  the  absence  of  all  evidence  to  the  contrarv,  that  the  com- 
pany  raise  no  objection  to  the  payment  of  this  money  over  to 
the  plaintiff  as  being  his  money  under  the  arrangement  made* 
The  plaintiff,  however,  relies  upon  the  arrangement  with  the 
company  as  having  clothed  him  with  the  right  to  do  the 
work  for  the  defendants  and  fix  them  with  a  liability  to  pay 
the  statutory  tolls  to  him.  He  also  relies  upon  an  implied 
contract  arising,  as  his  counsel  claims,  out  of  two  circum- 
stances. First,  the  defendants'  knowledge  of  the  arrange- 
ment when  it  was  made  and  their  assent  to  it ;  and,  second, 
the  payment  of  the  $2,300  on  account.  The  only  evidence 
of  the  defendants'  knowledge  or  assent  is  that  Gunter,  the 
president  of  the  defendant  company,  was  present  at  the  di- 
rectors' meeting  when  the  resolutions  were  passed.  How  that 
ran  make  any  di (Terence  I  am  unable  to  see.  Gunter  was 
not  then  a  president  of  the  defendant  company;  they  had 
nothing  to  do  with  the  resolutions  or  with  the  meeting  of 
the  driving  company  at  which  they  were  passed.  He  was 
present  simply  as  president  and  a  director  of  the  driving 
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company  and  only  in  that  capacity,  he  was  simply  exercising 
his  rights  in  that  character.     If  the  plaintiff  and  defendant 
had  made  an  express  contract  for  the  driving,  the  plaintiff 
would  have  contracted  to  do  something  which  he  had  no  right 
to  do,  and  which  he  could  only  do  for  the  driving  company 
and  as  their  servant,  for  the  law  had  vested  in  them  the  ex- 
clusive right  to  do  it  and  taken  away  from  private  indivi- 
duals.    Neither  does  the  payment  on  account  in  my  opinion 
alter  the  rights  of  the  parties  as  to  the  balance.     Part  per- 
formance by  a  party  to  a  contract  which  imposes  upon  him 
no  legal  obligation  is  one  thing;  the    creation  of  a  legal 
liability  to  perform  the  unexecuted  portion  of  it  is  quite  an- 
other.    Here  the  payment  of  the  $2,300  was  a  payment  of 
money  under  an  arrangement  entered   into  in  good  faith, 
though  not  enforceable  at  law.      And  I  have  no  doubt  that  a 
Court  of  Equity  would  see  its  way  clear  to  interfere  with 
any  attempt  at  distributing  what  has  been  done.     But  that 
cannot  convert  the  contract  into  a  valid  instrument.     It  was 
contended  that  the  arrangement  amounted,  simply  to  a  hiring 
of  Lynch  to  do  the  work  as  the  servant  of  the  company,  and 
that  the  company  was  really  doing  the  work  by  him  as  ita 
servant,  and  that  they  were  to  pay  him  the  tolls  for  his  ser- 
vices.    It  is  clear  at  all  events  to  me  that  the  relation  of  mas- 
ter and  servant  did  not  exist.     The  company  could  not  have 
discharged  Lynch  or  controlled  or  directed  him  as  to  the 
work.     The  men  employed  by  him  had  no  claim  against  the 
company  for  their  wages.     They  were  Lynch's  servants,  and 
not  the  servants  of  the  company.     If  from  any  cause  there  was 
a  loss  in  the  operations,  it  was  Lynch's  loss  and  not  that  of 
the  company.       The  agreement  to  my  mind  was  not  only 
intended  by  the  parties  to  be,  but  it  in  fact  was,  a  transfer 
for  the  season's  operations  by  the  company  to  Lynch  of  the 
use  of  all  its  property,  to  do  the  work  and  discharge  the  duty 
which  the  company  was  itself  bound  by  law  to  do,  and  it  was 
a  transfer  of  all  the  tolls  to  him.      Bv  the  terms  of  one  of  the 
resolutions,  at  all  events,  he  was  entitled  to  the  tolls  and  to 
receive  them.       The  substance  and  effect  of  the  transaction 
was  to  substitute  the  plaintiff  in  the  place  of  the  company 
for  that  years  operations,  and   to  put  their  property  and 
their  powers  out  of  their  control  and  into  the  control  of  the 
plaintiff,  and  he  was  to  discharge  the  company's  duty.       K 
seems  quite  beside  the  question  to  say  that  public  interest 
did  not  suffer.     The  question  is  was  this  a  contract  which  it 
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was  competent  for  this  company  to  make?     1  think  it  was 
not. 

1  think  both  rules  should  be  refused. 

McLeod,  J.,  agreed  with  Barker,  J. 

Hanington,  J.  (dissenting  in  part): — There  are  two 
branches  in  this  case.  There  is  a  motion  on  behalf  of  the  de- 
fendant company  to  set  aside  the  verdict  for  $657.54,  on  the 
ground  that  there  was  not  sufficient  evidence,  nor  would  the 
law  justify  it.  The  verdict  was  for  the  balance  for  the  opera- 
tions for  1905.  They  settled  it,  and  it  appears  it  was  agreed 
by  express  resolution  of  the  company  that  the  driving  would 
go  to  Lynch  and  Welch,  and  there  was  undisputed  evidence 
that  this  money  was  admitted  to  be  due  from  Richards  & 
Company  to  Lynch,  and  therefore  the  verdict  is  right,  and 
1  agree  that  the  motion  for  a  new  trial  or  rule  to  enter  a 
verdict  for  the  now  defendant  should  be  refused. 

The  other  branch  is  a  very  important  one,  and  while  a 
great  deal  may  be  said,  and  was  admirably  said  by  my  brother 
Barker,  I  have  been  entirely  unable  to  agree  with  the  con- 
clusions at  which  he  and  the  majority  of  the  Court  have 
arrived. 

The  plaintiff  asks  to  have  the  verdict  increased  by  some 
$1,159,-  lor  balance  due  him  from  the  defendant  for  driving 
his  logs  in  1904.  It  appears  that  the  practice  and  respon- 
sibilities of  driving  the  logs  in  that  river  following  their  mode 
of  operation  or  practice  for  many  years  previous  thereto, 
in  1904  gave  the  job  or  contract  for  driving  the  logs  to  the 
plaintiff,  for  which  they  were  to  be  paid  an  amount  equal  to 
the  tolls  allowed  by  law,  which  amounts  are  specified  and 
fixed  by  the  resolution  or  contract  and  also  by  statute. 

The  question  comes  before  us  as  to  whether  or  not  that 
letting  or  contract  was  within  the  scope  of  the  company's 
authority  under  their  charter,  and  I  have  no  doubt  it  was. 

This  had  been  the  practice  for  years  before,  that  is  the 
driving  of  the  logs  in  the  river  had  been  let  sometimes  to 
one  or  more,  as  the  case  might  be,  principal  stockholders, 
such  as  Richards  &  Co.,  Lynch  &  Welch,  and  had  been  car- 
ried on  in  that  may,  and  they  had  received  the  tolls  from 
the  parties  liable  to  pay  the  company  for  the  work  and  labour 
done,  instead  of  the  money  going  to  the  company  and  then 
going  back  into  the  hands  of  the  contractors  under  the  com- 
pany who  did  the  work.    I  think  that  it  was  a  very  reason- 
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able  thing  for  them  to  do  as  they  did.  The  company  and 
the  operators  assented  and  no  objection  was  raised,  and  so 
from  year  to  year  it  had  gone  on,  and  at  the  close  of  the 
operations  they  settled  their  different  accounts,  one  having 
so  much  to  pay  lor  the  logs  and  the  other  getting  so  much 
lor  labour,  as  the  case  might  be,  upon  adjustment  giving 
cheques  for  any  balance  to  the  several  persons  interested  in 
the  work. 

In  the  year  1904  the  driving  and  rafting  was  put  up  at  auc- 
tion by  the  company,  acting  at  a  meeting  of  directors,  of 
whom  the  manager  of  the  company  defendant  was  one,  and 
was  bid  in  by  the  plaintiff.  The  defendants  themselves,  as 
directors,  at  the  meeting  of  directors  having  moved  that 
the  work  should  be  so  let,  assented  to  the  arrangement  and 
sale  of  the  work. 

In  the  minutes  of  the  directors'  meeting  the  entry  is  as 
'  follows : 

"  At  an  adjourned  meeting  of  the  directors  of  the  South- 
West  River  Driving  Company,  held  at  the  office  of  J.  H. 
Barry,  Esq.,  on  the  8th  of  April,  1904,  on  motion  resolved 
that  Timothy  Lynch  take  the  drive  this  year  at  the  rate 
fixed  by  Act  now  before  the  Legislature,  namely,  forty  cents 
from  Haves'  Bar,  property  of  the  company  to  be  used  by  him 
and  he  to  see  that  the  same  is  properly  housed  and  taken 
care  of  after  he  has  finished  driving.  The  meeting  then 
adjourned." 

The  question  now  before  us  is,  is  it  unconstitutional 
and  illegal  for  the  company  to  sub-let  their  work?  1  can- 
not see  how  it  can  be  so  held.  While  the  law  savs  that  a 
company  cannot  assign  its  franchise,  this  is  not  that  case 
so  far  as  I  can  see.  Nothing  of  the  kind  was  contemplated 
or  done  here.  It  is  simply  letting  to  one  man  what  they 
can  hire  a  number  of  men  to  do  by  the  day.  The  company 
would  not  do  it  themselves.  The  company  cannot  manually 
do  the  work,  and  can  it  be  said  they  could  not  contract  for 
the  towing  necessary,  or  for  the  work  of  putting  the  logs 
into  rafts — whv  can  thev  not  do  that?  Is  there  anvthing 
against  it?  Why  cannot  the  company  assign  their  fran- 
chise? Because  it  is  against  the  public  interest.  But  how 
do  they,  by  such  letting  out  of  work  as  was  done  here,  pre- 
judice the  public  interest?  They  do  not  lessen  their  liability 
to  the  log  owners  to  have  their  logs  caught  and  brought 
down  the  river.    That  is  the  test;  they  are  simply  to  get  so 
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lunch  pay  from  the  owners  of  the  logs  for  so  much  labor, 
and  say  to  Mr.  Lynch  or  to  anyone  else,  you  can  do  that 
work  and  we  will  allow  or  pay  you  more  or  less,  as  the  case 
may  be,  for  it.  I  cannot  see  how  it  can  be  possible  that 
this  practical  way  of  carrying  on  their  work,  which  work 
they  are  bound  by  statute  to  perform,  and  to  have  well  and 
faithfully  done,  so  far  as  they  reasonably  can  under  the  cir- 
cumstances, would  lessen  the  company's  liability.  Here  there 
is  no  attempt  or  thought  to  get  rid  of  liability.  If  the  con- 
tractors had  not  done  the  work  as  they  ought  to  do  it,  how 
can  that  interfere  or  lessen  the  company's  liability  to  the 
owners  or  in  any  way  be  an  assignment  of  their  franchise. 
1  think  the  statutes  applicable  to  this  corporation  and  their 
Act  of  incorporation  contemplate  just  such  a  course  as  the 
company  pursue.  First,  their  incorporation  Act,  44  Vict, 
eh.  (59,  sec.  2,  says  as  follows: — 

'*  The  said  company  shall  have  the  exclusive  privilege, 
right  and  authority  and  they  are  hereby  required  each  year 
to  drive  down  the  south-west  branch  of  the  Miramichi 
Hiver,  with  all  reasonable  dispatch,  and  as  soon  as  the  water 
will  permit,  between  Hayes'  Bar  and  the  limits  of  the  South- 
West  Boom  Company  and  into  the  limits  of  the  said  Boom 
Company,  all  timber,  logs  and  other  lumber  floating  or  com- 
ing down  the  said  river  or  into  the  same  above  the  limits 
of  the  said  Boom  Company,  and  intended  to  be  driven  or 
lloated  into  the  limits  of  the  said  Boom  Company ;"  with 
which  must  be  incorporated  and  read  the  general  provision 
of  our  Provincial  Interpretation  Act,  Consol,  Stat,  1903,  ch. 
1,  sec.  12,  as  follows: — 

"  Words  making  any  association,  or  number  of  persons, 
a  corporation  or  body  politic  and  corporate,  shall  vest  in 
Mich  corporation  power  to  sue  and  be  sued,  contract  and  be 
contracted,  with  by  their  corporate  name,  to  have  a  common 
seal,  and  to  alter  or  change  the  same  at  their  pleasure,  and 
to  have  perpetual  succession,  and  power  to  acquire  and  hold 
personal  property,  or  movables,  for  the  purposes  for  which 
the  corporation  is  constituted,  and  to  alienate  the  same  at 
pleasure/' 

Sections  6  and  7  of  c.  84,  Consol.  Stats.,  1903, 
provided  that  contracts  within  the  powers  of  the  cor- 
poration shall  be  valid  and  effectual,  although  with- 
out   the    seal  of    the    corporation,    a<    if    made    under 
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6eal,  unless  in  cases  where  by  law  seal  is  absolutely 
necessary.  In  the  charter  you  have  the  power  and 
duty  imposed  to  drive  and  raft  logs,  etc.,  and  in  the  latter 
a  distinct  power  given  to  make  contracts  to  carry  out  that 
power  and  duty  to  meet  that  liability.  To  what  contracts 
does  that  statute  refer  or  authorize  if  not  for  appliances 
and  labor  necessary  to  carry  on  the  work  contemplated  under 
their  charter.  I  say  that  under  the  express  terms  of  their 
charter  and  the  general  Act  with  reference  to  corporations, 
they  have  express  power  given  them  to  do  as  they  have  done. 
These  powers  they  have  not  exceeded.  They  have  merely 
hired  one  or  two  men  to  do  their  work  by  contract — a  com- 
mon and  every-day  practical  mode,  and  a  reasonable,  and  in 
many  cases  an  absolutely  necessary  one,  and  in  it  I  cannot 
detect  the  least  infringement  of  the  public  interest,  nor  of 
their  rights  existing  under  any  franchise  that  can  possiblj 
exist  in  this  case.  The  work  is  done  and  done  satisfactorily 
by  the  assent  and  consent  of  the  defendant  company,  by  the 
plaintiff  under  an  agreement  to  which  the  defendant  was  a 
party.  It  cannot  be  successfully  contended  that  the  plain- 
tiff was  not  a  party  to  it.  even  if  that  were  necessary,  which 
1  do  not  think,  because  its  manager  was  present  as  a  direc- 
tor, and  not  only  knew  it,  himself  moving  the  resolution,  but 
knew  that  the  work  was  being  done  by  the  plaintiff  as  it 
went  on;  and  beside  all  that,  thev  themselves  afterwards 
rendered  an  account  to  the  plaintiff  in  which  they  admitted 
as  correct  and  due  by  them  to  the  plaintiff  for  the  work  upon 
their  logs,  the  whole  amount  sought  to  be  recovered  in  this 
fciiit.  They  were  an  absenting  and  consenting  party  to  the 
contract  between  the  Boom  Company  and  the  plaintiff;  they 
received  the  labour  of  Mr.  Lynch,  and  they  admitted  it  was 
good  value,  to  them,  and  to  the  amount  of  the  sum  included 
is  the  amount  to  which  this  verdict  is  sought  to  be  raised. 
By  this  arrangement,  what  interference  is  there  with  the 
public  right?  It  seems  to  be  simply  an  arrangement  with 
Mr.  Lynch  to  do  certain  work.  It  is  not  now  for  us  to  saj 
that  the  contract  as  proved  by  the  plaintiff  actually  exists, 
although  there  seems  to  be  no  evidence  to  the  contrary,  but 
that  is  a  quest ; on  for  the  jury  to  determine.  If  that  was 
the  arrangement,  then  how  could  the  learned  Judge,  with 
urcat  respect  to  him.  withdraw  it  from  the  jury?  Perhap* 
he  thought  this  was  the  readiest  way  to  bring  it  before  the 
Court  to  determine  a>  to  whether  it  was  illegal  or  not  to  put 
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Lynch  in  the  position  of  doing  their  work  by  contract.  If 
Lynch  did  the  work  as  is  now  alleged  under  such  contract, 
could  he  not  recover  from  them  what  they  had  agreed  to  pay 
him  at  the  rate  of  forty-five  cents  per  thousand.  The  com- 
pany said  to  him,  instead  of  our  paying  you  the  price  agreed 
on,  the  owners  of  the  logs  can  pay  you  instead  of  paying  us, 
and  we  paying  it  over  to  you.  If  the  work  is  not  done  you  of 
course  get  no  pay.  Not  one  word  exists  in  the  arrangement 
whereby  the  company  do  avoid  or  attempt  to  avoid  their 
liability  to  have  their  work  done  as  contemplated  by  their 
charter.  In  my  judgment,  if  this  contract  existed  and  the 
work  was  done  by  the  plaintiff,  this  Court  has  power  the 
same  as  an  Equity  Court,  and  could  say  to  the  plaintiff  on 
proper  application  or  pleas,  this  is  your  work  and  you  shall 
get  the  pay,  and  if  the  company  turned  out  to  be  insolvent, 
or  if  they  undertook  to  get  the  tolls  from  Richards  which 
were  to  be  paid  to  the  plaintiff,  an  injunction  would  be 
granted  to  restrain  them,  because  that  was  the  basis  of  his 
employment  and  source  of  security  for  remuneration  for  his 
work. 

1  have  discussed  this  case  on  the  basis  of  an  existing  ex- 
press statutory  authority,  enabling  the  company  to  make  a 
contract  for  the  driving  of  the  logs,  which  work  under  their 
charter  they  were  obliged  to  do,  or  have  done  to  relieve 
them  from  liability  to  the  owner  of  the  logs  and  lumber,  but 
had  there  never  been  an  express  statutory  power  given 
them,  I  am  yet  clearly  of  opinion  that  such  power 
or  right  to  enter  into  contracts  for  the  actual  work 
is  at  common  law  incidental  to  their  charter,  as 
necessary  to  carry  it  into  effect.  Angell  and  Ames 
on  Corporations,  s.  110,  says:  "To  sue  and  be 
sued  .  .  .  by  its  corporate  name,  and  do  all  other  acts 
as  natural  persons  may."  In  s.  Ill  and  note  4,  it  is  laid 
down  that  the  dealings  of  a  corporation  which  on  their  face, 
or  according  to  their  apparent  import,  are  within  its  charter, 
are  not  to  be  regarded  a=?  illegal  or  unauthorized  until  sonic 
evidence  is  given  to  shew  that  they  are  of  such  a  character. 
See  Barry  v.  Merchants"  Exchange  Co.,  1  Sandf.  Ch.  HO, 
where  it  is  laid  down  "  that  the  general  powers  incident  to 
bodies  corporate  are  restricted  by  the  nature  and  object  of 
the  institution  of  each,  and  every  such  corporation  has  power 
to  make  contracts  that  are  necessary  and  usual  in  the  course 
of  the  business  it  transacts,  as  means  to  enable  it  to  effect 
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such  objects  unites  ex  pre  sly  prohibited  by  law  or  the  pro- 
visions of  its  charter.  With  this  limitation,  it  may  deal 
precisely  as  if  it  were  a  natural  person  to  attain  its  legiti- 
mate objects/' 

Applying  this  as  law  to  thei  case  now  before  us,  can  it 
not  be  said  to  cover  and  authorize  all  that  the  company  here 
did  to  carry  on  its  work  and  effect  the  objects  of  its  charter. 
Again  in  Angell  and  Ames  on  Corporations,  at  s.  256,  it  is 
said:  "  In  deciding  whether  a  corporation  can  make  a  par- 
ticular contract  we  are  to  consider,  in  the  first  place,  whether 
its  charter  or  some  statute  binding  upon  it  forbids  or  per- 
mits it  to  make  such  a  contract ;  and  if  the  charter  and  valid 
statutory  law  are  silent  upon  the  subject.  In  the  second 
place,  whether  a  power  to  make  such  a  contract  may  not  be 
implied  on  the  part  of  the  corporation,  as  directly  or  in- 
cidentally necessary  to  enable  it  to  fulfil  the  purposes  of  its 
existence,  or  whether  the  contract  is  entirely  foreign  to  that 
purpose/' 

Here  no  statute  expressly  or  impliedly  forbids  the  mak- 
ing of  contracts,  nor  can  it,  1  think,  be  successfully  con- 
tended that  sucli  a  contract  as  is  now  in  question  is  directly 
or  incidentally  necessary  to  carry  out  the  company's  obli- 
gations. 

Again,  in  discussing  the  rule  in  force  in  England  in  the 
latter  part  of  s.  256 :  "  Where  a  corporation  is  created  for 
particular  purposes  with  special  powers,  the  contract  does 
not  bind  it,  if  it  appears  from  the  express  provisions  of  the 
statute  creating  the  corporation,  or  by  necessary  or  reason- 
able inference  from  its  enactment,  that  the  contract  wa» 
ultra  vires,  that  is,  that  the  legislature  meant  that  such  a 
contract  should  not  be  made.  And  it  is  said  that,  if  it  is 
not  made  out  that  the  Act  prohibits  the  contract,  it  must 
be  enforced:  South  Yorkshire  Co.  v.  the  Groat  X.  R.  Co., 
»  Exch.  55,  Norwich  v.  Norfolk,  4  El.  &  BL  397. 

In  s.  258,  after  di>cu>sing  exceptional  cases :  u  On  the 
contrary,  the  result  of  all  the  authorities  is,  that  a  corpora- 
tion may,  by  virtue  of  its  implied  powers,  unless  expressly 
or  by  necessary  implication  prohibited,  make  any  contract, 
either  as  principal  or  surety  proper,  as  the  usual  and  ordinary 
means  of  carrying  on  its  business,  under  the  circumstances 
in  which  it  may  be  placed/'  And  in  s.  271 :  "  When  the 
charter  or  act  of  incorporation,  and  valid  statutory  law,  are 
silent  as  to  what  contract  a  corporation  may  make,  as  a  gen- 
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eral  rule  it  has  all  such  power  to  make  contracts  as  are 
necessary  and  usual  in  the  course  of  business,  as  means  to 
enable  it  to  attain  the  object  for  which  it  was  created,  and 
none  other.  The  creation  of  a  corporation,  for  a  specified 
purpose,  implies  a  power  to  use  the  necessary  and  usual 
means  to  effect  that  purpose." 

In  the  case  now  before  us,  it  was  proven  that  this  mode 
of  securing  the  performance  of  the  work  the  company  wa» 
created  to  perform,  and  under  obligation  to  see  properly 
performed,  had  always  been  the  same  as  was  done  in  this 
case,  by  letting  it  out  under  contract  for  the  work,  and  that 
that  was  the  usual  and  an  efficient  mode.  Whether  it  wa& 
so  or  not  was  for  the  jury  to  determine,  and  I  think  this  is 
not  a  question  of  law.  The  courts  have  given  a  liberal  but 
practical  construction  to  the  enabling  words  in  acts  incor- 
porating companies,  as  where  the  charter  authorizes  the 
company  to  carry  on  business.  The  Supreme  Court  of  Can- 
ada in  Hovey  v.  .Whiting,  14  S.  C.  R.  515,  held  that  directors 
are  authorized  to  transfer  all  the  company's  property  to 
trustees  for  the  benefit  of  creditors  without  any  special 
statu torv  authority  or  a  vote  of  the  shareholders.  I  will 
now  refer  to  the  case  of  the  Michigan  Central  Railroad 
Company  v.  Wealleans,  24  S.  C.  R.  309,  where  it  was  held  that 
v  here  a  railway  company  has  power  by  its  charter  to  enter 
into  an  agreement  for  the  "use  and  working,"  or  management 
and  working  of  its  road,  a  larger  right  than  that  of  making 
a  forwarding  agreement  or  of  conferring  running  powers,  was 
conferred  on  the  company;  and  the  company  could  lawfully 
lease  a  portion  of  its  road  to  a  foreign  company,  and  transfer 
to  them  all  its  rights  and  privileges  in  respect  to  such  por- 
tion. 

Clearly  that  is  giving  the  statutory  words  and  powecs  a 
broader  meaning  and  application  than  is  necessary  in  the  case 
now  before  us.  I  am  not  unmindful  of  a  class  of  cases  holding 
that  companies  cannot  consolidate  with  other  companies 
and  assign  franchises  unless  specifically  authorized  by  their 
act  of  incorporation.  But  those  cases  do  not  apply  I  think 
at  all  to  the  case  we  have  now  to  determine,  but  are  based 
on  and  determined  on  an  entirely  different  principle  which 
is  not  at  all  applicable  here.  If  those  cases  are  referred  to  it 
•  will  be  found  that  the  contracts  determined  to  be  beyond 
their  corporate  authority  involved  an  attempt  to  transfer 
franchises  especially    given    and    limited   to  the  corporate 
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transactions,  and  which  the  corporation  attempting  to  accept 
and  hold  had  by  their  charter  no  power  to  accept  or  carry 
out.  They  were  not  merely  contracts  for  labor,  but  involved 
much  more  than  that  as  I  understand  them.  Before  closing 
this  I  will  add  that  if  the  facts  under  the  arrangement  stated 
by  the  plaintiff  are  true,  could  there  be  any  stronger  evi* 
dence  to  make  out  that  the  defendant  company  knew  the 
whole  thing  and  consented  to  it,  and  in  fact  as  director  for 
the  defendants  and  their  representatives,  that  the  work  be 
let  to  the  plaintiff  on  the  basis  that  the  defendants  should 
pay  him  therefor;  besides  this  the  defendants  did  pay  two 
thousand  five  hundred  dollars  to  him  on  account  of  the 
work,  and  actually  in  an  account  stated  agreed  to  pay  the 
amount  in  dispute  here.  They  can  well  be  held  to  be 
estopped  from  their  present  contention.  The  facts  I  am 
quite  satisfied  would  warrant  such  a  holding,  among  other 
reasons  because  Lynch,  under  the  circumstances,  would  do 
the  work  upon  the  credit  of  the  Richards  Company,  and 
would  have  the  right  to  expect  that  they  would  pay  him 
tuerefor.  I  think  that  the  observations  of  Ritchie,  C.J.,  in 
the  Canadian  Pacific  Railway  Company  v.  Western  Union 
Telegraph  Company,  17  S.  C.  R.  151,  at  page  161,  when  dis- 
cussing the  effect  of  an  agreement  contended  to  be  illegal, 
are  applicable  here  as  against  the  defendants  who  agreed 
to  the  contract,  and  had  the  benefit  of  the  plaintiff's  work 
under  it.  He  says :  "  When  the  Western  Extension  Railway 
Company  and  the  New  Brunswick  Railway  Company  recog- 
nized the  Western  Union  as  a  telegraph  company  existing 
and  doing  business  as  a  telegraph  company  in  New  Bruns- 
wick, and  induced  the  Western  Union,  under  a  valid  agree- 
ment, to  erect  this  line  on  the  line  of  railway,  are  they  or 
any  parties  claiming  under  them,  who  have  recognized  an8 
acted  on  the  agreement,  in  a  position  to  repudiate  the  con- 
tract as  void  and  as  a  consequence,  appropriate  the  line  to 
their  own  use,  on  the  ground  that  a  foreign  corporation, 
specially  incorporated  for  the  purpose  of  constructing  tele- 
graph lines,  has  no  power  whatever  to  construct  or  manage 
telegraph  lines  within  any  part  of  the  Dominion  of  Canada?" 
And  so  too  in  the  case  of  Bernardin  v.  The  Municipality  of 
North  Dufferin,  19  S.  C.  R.  581,  it  was  held  that  perform- 
ance or  part  performance  under  an  alleged  illegal  contract 
was  an  element  in  determining  its  validity  as  against  par- 
ties thereto.     See  per  Gwynne,  J.,  at  page  595,  where  he 
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$ays :  "  That  where  work  has  been  executed  for  a  corpora- 
tion under  a  parol  contract,  which  work  was  within  the  pur- 
poses for  which  the  corporation  was  created,  and  it  has  been 
accepted  and  adopted  and  enjoyed  by  the  corporation  after 
its  completion,  it  would  in  such  a  case  be  fraudulent  for  the 
corporation,  while  enjoying  the  benefit  of  the  work,  to  refuse 
to  pay  for  it  upon  the  ground  that  the  contract  in  virtue 
of  which  it  had  been  executed  was  invalid  for  want  of  the 
corporate  seal,  and  that  reason  and  justice  required  that 
they  should  not  be  permitted  to  commit  such  a  fraud  and 
they  cannot  be  permitted,  in  fact,  to  appeal  to  the  rule  of 
common  law  so  as  to  enable  them  to  commit  a  manifest 
fraud."  Applying  this  to  the  defendants,  who  are  in  effect 
the  company,  and  procured  the  contract  to  be  entered  into 
with  Lynch  and  got  the  work  and  its  value  and  still  enjoy 
it,  how  can  they  say,  or  be  allowed  to  say,  that  the  contract 
is  illegal  and  not  enforceable  ? 

Landry,  J.,  agreed  with  Hanington,  J. 


NEW  BRUNSWICK. 

Full  Court.  June  14th,  1907. 

REX  v.  McKAY,  Ex  Parte  HEXRY  CORMIER. 

Canada  Temperance  Act — Conviction  on  Naur-Juridical  Day 
— Easter  Monday — Failure  of  Defendant  to  Appear — Or- 
der Nisi  to  Quash  Conviction. 

The  defendant  Henry  Cormier  was  convicted  in  April 
last  for  an  offence  against  the  Canada  Temperance  Act.  The 
return  day  of  the  summons  was  on  Monday,  the  first  of  April 
(Easter  Monday).  Cormier  did  not  appear  at  the  trial.  On 
application  being  made  to  Mr.  Justice  Landry,  an  order  nisi 
to  quash  the  conviction  was  granted  on  the  ground  that  the 
.first  day  of  April,  the  day  upon  which  the  summons  was 
returnable,  and  upon  which  the  conviction  was  made,  was 
Easter  Monday,  a  statutory  and  public  holiday,  and  conse- 
quently a  dies  non  juridicus,  and  the  conviction  was  there- 
fore invalid.  The  matter  was  argued  on  the  5th  of  June 
instant  before  Tuck,  C.J.,  Landry,  Barker,  McLeod,  and 
Gregory,  J  J. 
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W.  B.  Chandler,  K.C.,  shewed  cause  and  cited  Foster  v. 
The  Toronto  Street  Ry.  Co.,  31  Ont.  1;  Gilraour  v.  Gilbert, 
7  X.  B.  R.  50;  and  Criminal  Code,  s.  729. 

J.  C.  Sherrin,  in  support  of  the  order,  cited  Reg  v.  Mur- 
ray, 1  Can.  Cr.  Cas.  452,  28  Ont.  R.  549;  Harrison  v.  Smith, 
9  B.  &  Cr.  243;  Crankshaw's  Criminal  Code,  846;  and  Rev. 
Stat.  Can.  c.  1,  s.  7  (26)  (now  R.  S.  C.  1906,  c.  1,  s.  34  (11)). 

The  judgment  of  the  Court  (Tuck,  C.J.,  Landry,  and 
McLeod,  JJ.;  Barker  and  Gregory,  JJ.,  taking  no  part) 
was  now  delivered  by 

Tuck,  C  J. : — The  only  point  argued  in  this  case  was  that 
the  conviction  having  been  made  on  Easter  Monday  was  in- 
valid as  being  made  on  a  public  holiday,  dies  non  juridicus. 
The  Court  are  not  of  that  opinion,  although  there  were 
some  cases  cited  which  seem  to  give  countenance  to  that 
view.  On  the  other  hand,*  there  are  two  cases  in  our  own 
Court  which  we  think  arc  conclusive  on  the  point.  One  is 
Gilmour  v.  Gilbert,  7  N.  B.  R.  50,  which  decides  that  Good 
Friday,  though  a  public  holiday,  is  not  a  dies  non,  and  that 
a  taxation  of  costs  by  the  clerk  on  that  day  is  not  irregular; 
the  other  is  Upton  v.  Phelan,  18  N.  B.  R.  192.  In  this  case 
the  judgment  of  Chief  Justice  Allen  is  in  these  words: — 
"  When  this  case  was  argued  before  me,  it  was  assumed  (or 
1  so  understood  it),  that  the  Queen's  Birthday  was  either 
established  as  a  public  holiday  by  statute,  or  that  the  Gov- 
ernor was  authorized  by  statute  to  proclaim  certain  days  pub- 
lic holidays;  but  this  was  evidently  a  mistake,  as  there  is  no 
such  statute.  The  Dominion  statute  (31  V.  c.  1)  only  re- 
lates to  the  interpretation  of  the  word  c  holiday '  when  used 
in  a  statute;  and  the  35th  V.  c.  8,  s.  8,  only  applies  to  mat- 
ters concerning  bills  of  exchange  and  promissory  notes.  The 
only  effect,  therefore,  of  the  proclamation  of  the  Lieutenant- 
Governor  appointing  the  Queen's  Birthday  as  a  holiday,  was 
to  relieve  the  officers  of  the  public  departments  from  at- 
tendance at  their  offices  on  that  day,  and  would  not  in  any 
way  affect  the  validity  of  the  service  of  a  notice  upon  an 
attorney  in  a  suit  pending.  We  therefore  think  the  service 
in  this  case  was  sufficient,  and  that  the  order  made  setting 
aside  the  clerk's  approval  of  the  bond  be  rescinded.",. 

The  opinion  of  the  Court  is  that  these  cases  are  binding, 
and  that  while  this  case  was  tried  and  the  conviction  made 
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on  a  holiday,  yet  it  is  not,  as  was  contended,  bad  on  that 
account.  Every  public  holiday  is  not  a  non-juridical  day, 
and  one  upon  which  a  conviction  may  not  be  .made  if  the 
magistrate  elects  to  hear  it  on  such  a  day.  1  might  mention 
that  Easter  Monday  is  not  a  statutory  holiday,  and  that  the 
defendant  did  not  appear  at  the  trial  and  take  objection  to 
the  case  proceeding  on  the  ground  that  it  was  a  public 
holiday. 

The  order  nisi  to  quash  is  discharged. 


NOVA  SCOTIA. 

Graham,  E.J.  June  28th,  1907. 

THE  INDIAN  AND  GENERAL  INVESTMENT  TRUST 
LIMITED  v.  THE  UNION  BANK. 

Company  Law — Banks  and  Banking — Trust  Deed  to  Secure 
Debentures — Advances  for  Carrying  on  Company's  Busi- 
ness —  Promissory  Note  —  Warehouse  Receipt  —  Specific 
Charge  on  Assets  in  Favour  of  Bank  —  Priority  between 
Debenture  Holders  and  Bank. 

J.  J.  Ritchie,  K.C.,  for  plaintiff. 

W.  B.  A.  Ritchie,  K.C,  and  T.  R.  Robertson,  for  de- 
fendant. 

Graham,  E.J. : — The  plaintiff  company  had  a  trust  deed 
to  secure  debentures  which,  after  conveying  lots  of  land 
described  in  a  schedule,  contained  the  following  clause: 

"  The  company  hereby  charges  in  favour  of  the  present 
trustees  its  other  assets  whatsoever  and  wheresoever  for  the 
time  being,  both  present  and  future,  including  its  uncalled 
capital,  with  the  payment  of  all  moneys  for  the  time  being 
owing  on  the  security  of  these  presents,  and  such  charge 
phall  rank  as  a  floating  charge,  and  shall  accordingly  in  no 
way  hinder  the  company  from  selling,  alienating,  leasing, 
paying  dividends  out  of  profits  or  otherwise  disposing  of  or 
dealing  with  such  assets  in  the  ordinary  course  of  its  busi- 
ness, and  for  the  purpose  of  carrying  out  the  same,  but  the 
company  shall  not  be  entitled  to  mortgage  or  charge  the 
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same  in  priority  to  or  pari  pa-su  with  the  security  hereby 
constituted/' 

Among  other  provisions  stipulating  as  to  the  period 
when  the  debentures  should  become  enforceable  was  one 
(clause  5  (6) ),  providing  that  if  the  company  should  attempt 
to  mortgage  or  charge  its  assets  in  priority  or  pari  passu 
with  the  debentures  they  should  become  enforceable. 

It  became  necessary  for  the  Acadia  Pulp  Company  in 
September,  1901,  to  obtain  an  advance  to  pay  for  pulpwood 
and  for  carrying  on  the  business.  Mr.  Stairs,  one  of  the 
directors,  and  Mr.  Walter  G.  Jones,  the  manager  of  the  pulp 
company,  arranged  with  the  defendant,  the  Union  Bank  of 
Halifax,  for  a  loan  of  $40,000  upon  securities  under  the 
Rank  Act,  s.  74,  given  upon  the  company's  wood  at  different 
places.  The  loan  was  to  be  taken  up  by  a  first  note  at  4 
months  for  $16,000,  and  a  second  note  at  4  months  for 
$24,000. 

Mr.  Stairs  and  Mr.  Jones  applied  to  the  president  and 
Mr.  Thorne,  the  general  manager,  and  the  proposal  was  sub- 
mitted by  them  to  a  meeting  of  directors  of  the  bank.  They 
decided  to  make  the  loan.  Mr.  Jones  must  have  been  in- 
formed of  this  decision,  for  he  had  the  note  for  the  first  in- 
stalment and  the  security  prepared  and  signed  in  the  com- 
pany's office,  and  sent  them  up  to  the  bank. 

There  was  "  something  not  understood  "  in  the  bank 
apparently  by  the  local  manager  about  the  note,  and  Mr. 
Jones  went  up  to  the  bank  and  saw  the  general  manager, 
Mr.  Thorne.  Mr.  Jones  says :  "  Well,  when  you  got  up  and 
saw  Mr.  Thorne,  what  happened  then  ?  A.  He  arranged  down- 
stairs with  the  local  manager  whatever  was  wrong  about  it, 
and  I  went  out  and  on  the  way  out  I  turned  back  and  met 
Mr.  Thorne  in  the  entrv  of  his  office  and  shewed  him  the 
clause  on  the  hypothecation  note. 

Q.  The  clause  about  the  criminal  Act?  (51  V.  c  31,  s. 
*  5,  clause  3)  ?  A.  Yes,  I  told  him  I  did  not  want  to  make 
myself  liable  in  signing  it,  and  I  asked  him  whether  it  was 
all  right. 

Q.  Is  this  the  thing  you  pointed  out  to  him?  (the  clause 
already  referred  to.)  You  called  his  attention  to  those  sec- 
tions?  A.  Yes,  and  to  the  clause  which  says  they  are  free 
from  any  mortgage  lien. 

Q.  And  what  did  you  say?    A.  I  called  his  attention  to  it. 
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Q.  What  words  did  you  use  when  you  called  his  atten- 
tion to  it?  A.  Substantially,  I  said  I  did  not  want  to  make 
myself  liable,  and  was  it  all  right  for  me  to  sign  these. 

Q.  Was  it  all  right?    A.  Was  I  making  myself  liable. 

Q.  Was  anything  said  as  to  whether  there  was  a  charge 
or  not?  A.  I  pointed  out  that  there  was  a  charge  and  re- 
marked that  there  was  a  mortgage  on  the  property  to  secure 
bonds. 

Q.  And  when  you  asked  him  if  you  were  making  yourself 
liable,  what  did  he  say?  A.  He  said  it  was  quite  usual,  he 
understood  that. 

Q.  You  went  out  then?    A.  Yes. 

Q.  A  short  time  after  you  got  back  to  your  office  were 
you  rung  up  on  the  telephone?  A.  Yes.  I  was  asked  to 
speak  to  Mr.  Thorne. 

Q.  Did  you  speak  to  him  ?  A.  Yes.  He  asked  me  to  let 
him  know  how  the  mortgage  read. 

Q.  In  regard  to  what?  A.  In  regard  to  their  lien  on  the 
property,  and  I  told  him  I  had  better  send  him  up  the  mort- 
gage,  and  he  said  it  was  not  worth  while,  but  for  me  to  read 
the  part  referring  to  it. 

Q.  What  did  you  do  then  ?  A.  And  I  read  to  him  clause 
3  (clause  already  copied.)    Yes,  the  whole  of  the  3rd  clause. 

Q.  After  yon  had  done  what  did  he  say?  A.  I  don't  re- 
member him  saying  anything  particulariy.    He  rang  off. 

Q.  You  did  not  hear  anything  more  from  him  in  regard 
to  it?     A.  No/' 

Later,  in  cross-examination,  he  says: 

"  Q.  You  had  discussed  that  clause  with  Mr.  Stairs  be- 
fore you  applied  for  the  loan?  A.  Yes,  before  we  applied 
for  the  loan. 

Q.  And  you  came  to  the  conclusion  that  it  was  all  right 
notwithstanding  that  clause?    A.  Yes. 

Q.  Because  they  could  deal  with  it  in  the  ordinary 
course  of  business?    A.  Yes."    (Re-examination.) 

Q.  I  want  to  ask  you  with  respect  to  this  particular 
clause  three  that  you  discussed  with  Mr.  Stairs  before  going 
to  the  bank,  whether  you  also  discussed  it  with  the  other 
directors  of  the  Acadia  Pulp  and  Paper  Company  present  at 
your  meetings  when  you  were  talking  about  getting  this 
loan  ?  A.  There  was  a  discussion  as  to  whether  we  hao^  au- 
thority to  get  the  loan. 

Q.  And  at  a  directors'  meeting?     A.  Yes." 
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Later,  in  cross-examination,  Mr.  Jones  says: 

•'  Q.  Can't  you  in  any  way  recall  to  your  mind  what  was 
the  hitch  or  trouble  that  made  you  go  up  to  the  Union  Bank 
that  day?  A.  No,  unless  the  local  manager  did  not  know 
just  how  these  notes  would  go  through.  I  don't  know  what 
the  trouble  was  now." 

Mr.  Thome  has  no  recollection  of  the  conversation  in 
the  hall  or  of  the  incident  over  the  telephone. 

It  is  quite  evident  that  he  did  not  realize  the  existence 
br  effect  of  the  restriction  in  the  clause  as  to  mortgaging  or 
charging  the  assets.  The  president  of  the  bank  jproves  that 
he  had  no  notice  of  the  existence  of  the  clause  at  all.  And 
other  than  the  conversation  and  incident  there  was  no  no- 
tice at  any  time  to  the  board  of  the  existence  of  the  clause. 

In  the  assignment  or  security  given  to  the  bank  there  is 
this  declaration  over  the  hand  of  the  managing  director, 
Mr.  Jones,  and  of  the  president  of  the  company: 

.  "  The  said  goods,  wares  and  merchandise  are  now  owned 
by  us,  and  are  now  in  the  possession  of  ourselves,  and  are 
free  from  any  mortgage,  lien  or  charge  thereon,  and  are  in, 
and  are  the  following  "  (description  of  pulpwood  and  loca- 
lities). 

On  the  11th  November,  1901,  the  second  note  at  4 
months  for  $24,000,  with  a  document  promising  to  give 
security  under  the  Bank  Act,  which  clearly  means  a  security 
similar  to  the  other,  although  called  a  warehouse  receipt, 
was  sent  to  the  bank,  and  the  note  was  discounted  and  used 
by  the  company. 

Search  has  been  made  for  the  assignment  itself,  but  it  is 
not  forthcoming.  I  think  it  is  probable  that  the  assignment 
was  actually  given,  but  has  been  mislaid.  The  usual  course 
and  the  requirement  are  in  favour  of  that  view. 

The  description  covers  the  same  pulpwood  as  that  de- 
scribed in  tbe  first  assignment,  that  is  to  say,  it  was  a  second 
mortgage. 

Sometime  afterwards  the  bank  took  possession  of  the 
wood  under  its  securities,  and  this  action  is  brought  to  deter- 
mine the  right  to  the  proceeds. 

The  clause  in  the  trust  deed,  which  I  have  copied,  is  thus 
described  by  Lord  Macnaghten  in  Government  Stock,  etc., 
Co.  v.  Maida,  etc.,  Co.,  1897,  A.  C,  p.  86:  "  A  floating  secur- 
ity is  an  equitable  charge  on  the  assets  for  the  time  being 
of  a  going  concern.     It  attaches  to  the  subject  charged  in 
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the  varying  conditions  in  which  it  happens  to  be  from  time 
to  time.  It  is  of  the  essence  of  such  a  charge  that  it  remains 
dormant  until  the  undertaking  charged  ceases  to  be  a  going 
concern,  or  until  the  person  in  whose  favour  the  charge  is 
created  intervenes.  His  right  to  intervene  may  of  course 
be  suspended  by  agreement,  but  if  there  is  no  agreement  for 
suspension  he  may  exercise  his  right  whenever  he  pleases 
after  default/' 

It  is  quite  clear  that  but  for  the  restriction  in  the  clause 
in  question,  the  security  of  the  bank  would  have  priority 
over  that  held  by  the  trust  company.  The  money  was  ob- 
tained from  the  bank  for  the  purpose  of  carrying  on  its  busi- 
ness, and  that  is  permitted  by  the  very  definition  of  a  float- 
ing charge:  In  re  Hamilton's  Windsor  Ironworks,  12  Ch.  D. 
707;  Wheately  v.  Silkstone,  etc.,  Co.,  29  Ch.  I).  715.  The 
company  could  <:  dispose  of  the  assets  as  though  the  charge 
had  not  been  created:"  Wallace  v.  Eveshed  [1899]  I  Ch. 
891,  Cozens  Hardy,  J. 

The  restriction  prohibiting  the  mortgagors  from  mort> 
gaging  or  charging  its  assets  in  priority  to  or  pari  passu 
with  the  security,  was  apparently  adopted  in  England  in 
consequence  of  the  latter  case,  in  which  it  was  held  that 
debentures  in  the  form  there  UBed,  i.e.,  not  containing  any 
restrictive  clause,  did  not  prevent  a  company  from  giving  a 
specific  charge  on  any  part  of  its  assets  in  the  course  of  busi- 
ness, and  this  would  take  priority  over  the  floating  charge 
contained  in  the  trust  deed  to  secure  the  debenture  holders. 

That  it  may  be  effective  is  to  be  implied  from  Roper  v. 
CaMell  &  Brown,  [1898]  I  Ch.  at  p.  321,  and  Ward  v.  Valle- 
tort,  etc..  Co.,  [19031  2  Ch.  654.  But  to  be  effective,  there 
must  be  actual  notice  to  the  bank  of  the  restriction.  Notice 
of  the  debentures  or  deed  merely,  or  constructive  notice  of 
the  restriction,  will  not  suffice:  The  English,  etc.,  Trust  v. 
Brunton,  [1892]  2  Q.  B.,  pages  1  and  700. 

The  words  of  the  restriction  are  to  be  construed  strictly: 
Robson  v.  Smith,  [1895]  2  Ch.  118,  and  the  burden  of  prov- 
'  ing  notice  is  upon  those  relying  upon  the  restriction. 

The  English  decisions  appear  to  favour  the  specific 
security  given  for  money  to  keep  the  business  going,  rather 
than  that  the  money  thus  secured  should  immediately  drop 
into  the  drag-net  of  the  debenture*  holders  and  become  their 
property,  and  immediately  recoverable  by  reason  of  giving 
the  charge  or  mortgage. 


414         THE  EASTERN  LAW  REPORTER. 

And,  therefore,  it  is  required  that  the  lender  of  the 
money  taking  a  specific  security  should  have  actual  notice 
of  the  prohibition  against  charging  or  mortgaging. 

The  question  in  this  case  is  whether  the  bank  when  it 
took  the  security  and  advanced  the  money  had  actual  notice 
of  the  restriction  contained  in  the  trust  deed  against  charg- 
ing or  mortgaging  by  the  Acadia  Pulp  Company. 

The  bank  was  entitled  to  rely  on  the  declaration  con- 
tained in  the  assignment  under  the  Bank  Act,  s.  74,  that 
the  property  was  free  from  any  charge  thereon,  and  would 
no  doubt  rely  upon  it  in  making  the  loan.  The  conversation 
between  Mr.  Jones  and  Mr.  Thome  as  to  whether  the  former 
would  be  liable  under  the  statute,  and  the  subsequent  read- 
ing over  through  the  telephone  of  that  clause  alone,  in  that 
view,  was  not  I  think  sufficient  to  displace  the  declaration: 
Jones  v.  Smith,  1  Phil.  253;  English,  etc.,  Co.  v.  Brunton, 
[1892]  2  Q.  B.  700;  Kerr  on  Fraud  and  Mistake,  3rd  ed., 
p.  250.  It  was  too  late  as  notice.  The  transaction  had  then 
been  closed. 

In  respect  to  the  first  note  and  assignment,  that  instru- 
ment by  force  of  the  statute  had  vested  the  property  in  the 
bank.  The  local  manager  had  received  the  explanation  as 
to  the  mode  of  the  note  going  through.  That  officer  had  no 
power  to  hold  it  up.  And  apparently  no  alteration  or  any- 
thing of  that  kind  had  to  be  made.  Before  the  telephone 
reading  took  place,  the  credit  to  the  pulp  company  of  the 
$16,000  had  presumably  been  made.  The  bank  was  a  holder 
for  value  without  notice  before  the  clause  had  been  read 
over  through  the  telephone :  Blackwood  v.  London  Chartered 
Bank  of  Australia,  L.  E.  5  P.  C.  at  p.  110;  Lishman  t. 
Northern,  etc.,  Co.,  L.  R.  10  C.  P.  at  p.  181. 

It  is  quite  possible  that  this  reasoning  will  not  apply  to 
the  second  security,  and  that  the  notice  to  Mr.  Thorne,  the 
general  manager,  by  reading  to  him  over  the  telephone  the 
clause  in  question,  may  have  been  actual  notice  to  the  bank 
before  the  second  instalment  was  actually  advanced  and  the 
second  mortgage  taken. 

But  I  think  that  this  is  not  very  material  in  this  case,  as 
the  first  assignment  is  good  for  the  sum  of  $16,000,  and  the 
fund  in  dispute  held  by  the  bank  is  only  some  $14,661.66. 

In  my  opinion  the  declarations  asked  for  in  the  state- 
ment of  claim  should  be  rejected  and  dismissed,  and  the  de- 
clarations asked  for  in  the  counterclaim  should  be  made  and 
the  prayer  granted.     The  Union  Bank  to  have  the  costs. 
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» 

NOVA  SCOTIA. 

Longley,  J.  July  22nd,  1907. 

THE    DOMINION    IKON    AND    STEEL    CO.  v.  THE 

DOMINION  COAL  CO. 

Practice  —  Chambers  —  Motion  for  Continuance  of  Trial  — 
Grounds  for — Vagueness — Possibility  of  Settlement. 

Motion  at  Chambers  for  a  continuance,  the  cause  having 
been  set  down  for  trial  on  July  30th,  1907. 

W.  F.  O'Connor,  claiming  to  represent  a  majority  of  the 
shareholders  of  the  plaintiff  company  who  were  averse  to 
litigation,  in  support  of  motion. 

J.  J.  Ritchie,  K.C.,  E.  M.  McDonald,  K.C.,  and  H.  A. 
Lovett,  K.C.,  representing  the  defendant  company,  in  sup- 
port  of  a  like  motion. 

W.  B.  A.  Ritchie,  K.C.,  and  H.  Mclnnes,  K.C.,  for  the 
plaintiff  company,  contra. 

Longley,  J.: — This  cause,  which  is  an  important  one, 
involving  large  interests,  was  at  issue  in  April  last.  It 
came  naturally  for  trial  at  the  regular  Sittings  at  Sydney, 
beginning  June  4th.  The  parties  came  before  me  at  Sydney 
June  4th,  and  asked  to  have  the  cause  put  down  for  trial  at 
Sydney  on  a  special  day,  July  30th,  1907.  Although  the 
date  occurred  in  vacation,  in  view  of  the  important  interests 
involved,  I  agreed  to  try  it  on  that  date,  which  left  nearly 
two  months  intervening  to  arrange  for  the  attendance  of 
witnesses  and  preparations  for  trial. 

An  application  was  made  to  mo  which  was  fully,  ably 
and  exhaustively  argued  on  Saturday,  the  20th  inst.,  asking 
for  a  continuance.  It  was  made  on  behalf  of  two  interests, 
and  upon  two  grounds.  Mr.  O'Connor,  on  behalf  of  what  he 
alleged  to  be  a  majority  of  the  shareholders  of  the  plaintiff 
company,  asked  for  a  continuance  on  the  ground  that  a  set- 
tlement was  desired,  and  if  time  were  given  a  meeting  of 
the  shareholders  of  the  steel  company  could  be  held,  which 
might  result  in  the  expression  of  a  majority  of  the  share- 
holders in  favour  of  a  settlement,  or  possibly  in  such-  a 
change  in  the  directorate  a-  would  result  in  a  settlement. 
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Apart  from  thq  vagueness  of  the  word  "settlement,"  the 
application  for  a  continuance  on  such  a  ground  does  not 
appeal  to  me  as  founded  upon  any  principle  of  law.  Xo 
authority  for  granting  a  continuance  on  any  such  ground 
was  cited,  nor  have  I  been  able  to  discover  any.  The  con- 
duct of  litigation  is  naturally  vested  in  the  board  of  direc- 
tors of  an  incorporated  company,  and  any  expressions  of  dis- 
sent with  the  policy  pursued  by  the  responsible  directors  of 
a  company  by  individual  shareholders  could  not,  it  seems 
to  me,  be  regarded  by  the  Court  as  in  any  way  abridging 
their  power,  nor  could  it  properly  be  allowed  to  affect  the 
course  and  conduct  of  an  action.  A  settlement  of  the  suit 
between  the  parties  would  probably  be  a  good  thing  if  it 
could  be  brought  about  on  fair  terms,  but  vague  propositions 
of  settlement  made  by  one  of  the  parties  could  not,  I  think, 
be  properly  made  a  ground  for  a  continuance  when  strenu- 
ously opposed  by  the  other  side.  Instances  were  cited 
where  proceedings  in  an  action  by  a  company  were  suspended 
by  courts,  at  the  instance  of  shareholders,  where  there  wa» 
evidence  of  illegality  or  fraud'  on  the  part  of  the  directors, 
but  these  are  not  alleged,  that  I  can  discover,  in  the  present 
case;  nor,  indeed,  does  the  trial  of  this  action  involve  any 
matter  of  policy,  which  could  fairly  be  regarded  as  fraught 
with  possible  danger  to  the  interests  of  the  shareholders. 
Therefore,  upon  general  principles,  I  think  this  request  on 
the  part  of  the  shareholders  constitutes  no  legal  ground  for 
a  continuance  whatever,  even  though  the  application  is  al- 
leged to  be  made  on  behalf  of  a  majority.  This  is  specific- 
ally denied  by  the  president  of  the  plaintiff  company,  but, 
in  any  case,  I  could  not,  I  think,  regard  the  shareholders  as 
having  spoken  on  such  a  matter  until  all  the  facts  had  been 
placed  before  them  by  the  directors,  and  full  deliberation 
taken  place  in  a  regular  meeting.  The  exception  to  thitt 
would  be  where  fraud  and  illegality  were  alleged  and  prima 
facie  proven,  which  is  certainly  not  done  in  the  present 
case.  It  was  urged  in  support  of  illegality  that  the  direc- 
tors, after  the  date  for  the  annual  meeting  had  been  fixed 
for  July  5th,  had  made  a  by-law  enlarging  the  time  for  the 
meeting,  and  changing  somewhat  the  date  at  which  the 
annual  meeting  might  be  called,  which  by-law  had  been  ap- 
proved by  the  Governor  in  Council,  and  had  thus  obtained 
the  force  of  law.  An  examination  of  the  bv-laws  of  the 
company  satisfies  me  that  the,  making  of  the  by-law  was 
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within  the  competency  of  the  directors,  and  I  certainly  can- 
not go  behind  its  approval  by  the  Governor  in  Council. 
Therefore  I  am  unable  to  discover  any  trace  of  illegality  in 
this  step. 

The  defendant  company  supported  the  application 
for  a  continuance  upon  the  ground  that  settlement  might 
result  from  delay.  As  the  defendants  are  deeply  interested 
in  this,  I  cannot  help  regarding  such  a  proposition  by  one 
of  the  parties  as  open  to  serious  question.  Indeed,  1  can 
lind  no  authority  for  granting  a  continuance  upon  such  a 
ground — nor  any  principle  upon  which  it  could  rest.  On  the 
contrary,  1  should  regard  it  as  introducing  a  principle  which 
would  be  revolutionary,  if  not  demoralizing,  in  litigation. 

The  defendant  company  sought  a  continuance  on  the 
further  ground  that,  being  lulled  by  prospects  of  settlement, 
they  had  failed  to  subpoena  two  witnesses  whose  evidence  was 
important,  and  that  these  witnesses  were  now  in  Great  Bri- 
tain. If  this  cause  were  coming  on  for  trial  under  the  usual 
notice  at  a  regular  sitting,  it  is  very  doubtful  if  such  a 
ground  would  be  sufficient  for  a  continuance,  but  when  the 
cause  is  put  down  for  a  special  day  by  consent,  nearly  two 
months  ahead,  and  when,  as  it  appears  in  this  case,  the  plain- 
tiffs have  arranged  for  the  attendance  of  their  special  expert 
witnesses  at  the  date  named,  the  grounds  for  a  continuance 
must  be  strong  and  urgent  to  a  degree  that  would  make  it 
plain  that  there  would  be  a  failure  of  justice  if  the  trial  were 
to  go  on  at  the  date  fixed.  I  put  aside  as  unworthy  of  con- 
sideration a  suggestion  that  negotiations  for  a  settlement  led 
to  a  suspension  of  preparations  for  the  trial.  This,  it  seema 
to  me,  would  be  so  inconsistent  with  ordinary  prudence  that 
I  could  not  be  made  to  believe  that  any  such  course  wan 
adopted  by  the  able,  experienced  and  astute  counsel  who  have 
charge  of  the  defence.  I  do  not  think  the  defendants  have 
made  out  a  case  for  continuance  on  the  ground  of  absence 
of  material  witnesses.  But,  in  the  case  of  Dr.  Donald,  it 
was  stated  bv  Mr.  McDonald,  K.C.,  one  of  the  counsel  for 
the  defence,  that  the  importance  of  his  evidence  was  not 
known  to  counsel  until  near  the  beginning  of  July,  and  then 
it  was  found,  upon  inquiry,  that  he  was  in  England  and  not 
likely  to  return  before  the  trial.  As  this  case  is  to  be  tried 
out  of  the  regular  term  and  without  a  jury,  I  can  only  say 
that  if  in  the  course  of  the  trial  it  becomes  reasonably  ap- 

VOL    III.    F.L.W.   NO.   8 — 28 


418  THE  EASTERN  LAW  REPORTER. 

parent  that  Dr.  Donald's  evidence  will  be  of  benefit  to  the 
defendant,  I  shall  be  ready,  on  application,  to  adjourn  the 
trial  to  a  date  at  which  Dr.  Donald's  evidence  is  available. 

The  applications  for  a  continuance  are  refused  with  costs. 

But,  regarding  a  settlement  as  eminently  desirable,   I 
shall  be  glad  at  the  beginning  or  any  stage  of  the  trial,  to* 
grant  a  reasonable  adjournment,  upon  an  intimation  to  me 
by  the  parties  that  any  fair  prospect  of  a  settlement  existed. 


QUEBEC. 

COL'RT  OF  BEVIEW.  '  AUGUST  OTH,   1907. 

DAC1EB  v.  MARCOTTE. 

Landlord  and  Tenant — Lease  —  Resiliation — Rent  and  Dam- 
ages— Abortive  Contract  to  Sub-let . 

(Coram:  Paradis,  Charronneau,  and  Dunlop,  JJ.) 

Dunlop,  J.: — In  this  case,  the  plaintiff  claimed  the  re- 
siliation of  an  authentic  lease  made  between  the  parties  in 
11)02,  and  demanded  rent  and  damages  to  the  1st  May,  1907. 
The  defendant  pleaded  in  effect  that  he  had  left  the  store 
in  question  about  the  10th  April,  1906,  with  all  his  movables 
and  merchandise,  to  the  knowledge  of  and  with  the  consent 
of  the  plaintiff,  who  had  permitted  him  to  sub-let  the  said 
store  on  the  understanding  that  when  he  had  found  a  ten- 
ant to  take  the  premises  under  the  conditions  stipulated  in 
the  lease,  the  new  tenant  would  deal  directly  with  plaintiff 
on  the  same  conditions  as  defendant  had  clone,  and  that  de- 
fendant was  discharged  from  all  liability  under  said  lease; 
that  on  or  about  the  31st  May,  1906,  the  defendant  found  a 
desirable  tenant  in  the  person  of  L.  A.  Houde,  who  consented 
to  take  immediate  possession  of  the  said  immovable  property, 
and  to  pay  during  the  remaining  term  of  said  lease  a  higher 
rent  than  defendant  had  paid,  and  to  fulfil  all  the  conditions 
of  the  lease:  that  without  reason  the  plaintiff,  with  the  hopes 
of  making  a  better  bargain,  refused  to  accept  the  new  tenant, 
and  by  reason  of  his  refusal  the  plaintiff  cannot  now  claim 
from  the  defendant  the  execution  of  the  lease  in  question, 
and  that  he  had  been  released  from  the  said  lease  since  the 
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1st  June,  1907.  The  plaintiff  replied  specially  that  he  had 
never  consented  to  liberate  the  defendant  from  the  said 
lease;  that  defendant  had  himself  declared  to  plaintiff  and 
to  the  employees  of  Mr.  Nadeau,  druggist,  that  said  Houde 
did  not  wish  to  take  his  store;  that  plaintiff  had  suffered  con- 
siderable damages  from  the  fact  that  his  store  is  closed,  and 
the  firm  of  Marcotte  Brothers,  who  were  the  sureties  of  de- 
fendant, wished  that  plaintiff  would  consent  to  rent  said 
store,  seeing  that  their  responsibility  would  be  reduced  by  so 
much;  that  on  the  4th  April,  1906,  the  said  Marcotte  Broth- 
ers had  given  a  writing  to  plaintiff,  and  a  second  one  on  the 
20th  April,  1906,  permitting  plaintiff  to  rent  said  store,  as 
he  had  an  interest  in  common  with  the  other  parties  to  see 
it  rented,  considering  he  had  made  considerable  repairs  to 
said  store  before  letting  it  to  defendant,  to  wit,  to  an  amount 
of  about  $600;  that  the  store  had  been  rented  to  defendant 
for  a  space  of  eight  years,  but  he  had  only  occupied  it  for 
three;  that  the  defendant  had  refused  all  propositions  made 
by  his  brothers,  and  the  writings  which  they  had  given  to 
plaintiff  consequently  remain  of  no  effect;  that  they  had 
been  taken  by  defendant  and  given  to  the  employees  of 
Nadeau,  the  neighbouring  store  being  occupied  by  him,  in 
order  that  they  might  shew  the  premises  to  those  who  de- 
sired to  see  them,  and  that  defendant  had  given  instructions 
to  the  said  employees  to  refer  such  parties  to  him. 

The  Honourable  Mr.  Justice  Mathieu,  Superior  Court, 
Montreal,  after  having  heard  the  parties  and  the  proof,  gave 
judgment  in  favour  of  the  plaintiff  resiliating  the  lease  in 
question,  and  granting  him  damages  to  the  1st  May,  1907, 
to  wit,  the  sum  of  $380.  The  present  inscription  in  review 
is  taken  against  this  judgment.  A  very  important  writing 
has  been  produced,  dated  2nd  June,  1906,  in  favour  of  L.  A. 
Houde,  signed  by  the  defendant,  and  states  in  effect  that 
in  consideration  of  the  sum  of  $15  received  by  the  defendant 
from  L.  A.  Houde,  defendant  agreed  to  transfer  his  lease  for 
the  three  unexpired  years  running  to  the  1st  May,  1909,  for 
a  rent  of  $35  per  month,  with  immediate  delivery  of  the 
premises;  and  it  is  stated  in  the  writing  that  the  said  amount 
of  $15  shall  be  credited  for  the  month's  rent  to  expire  on 
the  1st  July,  1906.  In  the  face  of  this  writing,  it  seems 
impossible  that  the  defendant  can  pretend  that  on  the  31st 
May,  1906.  the  plaintiff  had  consented  to  free  the  defendant 
from  the  lease  in  question.     It  would  appear  that  the  de- 
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fendant  had  found  a  new  tenant,  who  consented  to  pay  him 
$35  per  month,  while  he  himself  only  paid  $30,  and  the  bene- 
fit oi'  this  increase  accrued  to  him  as  original  lessee  of  the 
premises.  I  am  of  opinion  that  defendant  has  not  proved 
the  allegations  of  his  defence,  and  that  the  arrangement 
that  he  pretends  to  have  made  with  Mr.  Houde  was  without 
eifect,  and  Mr.  Houde  was  evidently  of  the  same  opinion. 
Being  asked  to  explain  how,  in  view  of  the  lease  from  plain- 
tiff being  made  for  $30  per  month,  he  had  consented  to  pay 
#35  to  defendant,  answered  because  a  tenant  having  a  lease 
when  he  sub-lets,  can  demand  what  price  he  likes,  being  pro- 
prietor of  the  lease.  This  shews  clearly  that  Mr.  Houde 
looked  upon  defendant  as  still  a  tenant  for  plaintiff.  As  to  the 
amount  of  damages  awarded,  this  was  in  the  discretion  of 
the  Honourable  Judge  who  rendered  the  judgment,  and  such 
discretion  should  not  be  interfered  with  in  the  present  case. 
I  am  therefore  of  opinion,  and  this  is  the  unanimous  opinion 
of  the  Court,  that  defendant  has  failed  to  prove  his  defence, 
and  that  the  present  inscription  in  review  must  be  dismissed 
with  costs,  and  the  judgment  of  the  Honourable  Mr.  Justice 
Mathicu,  rendered  on  the  12th  January,  1907,  confirmed  in 
all  respects. 


NEW  BRUNSWICK. 

Full  Court.  June  14th,  1907. 

SOUTH-WEST   KIVEK    DIUViXG   CO.   v.   LYNCH. 

Company  Law — Contract — Ultra  Vires  —  Lumber  Driving  — 
1  rerdict — 3/  isdirect ion — Xrw  Tria I. 

Motion  on  behalf  of  plaintiff  to  set  aside  the  verdict 
entered  for  defendant  at  the  York  Xisi  Prius  Sittings  in 
January,  1907,  and  for  a  new  trial  argued  in  Easter  Term 
last  before  Tuck,  C.J.,  IIaninoton,  Landry,  Barker  and 
McLlod.  J  J. 

H.  A.  Powell,  K.C.,  and  P.  J.  Hughes,  for  plaintiff. 

A.  F.  Gregory,  K.C.,  and  J.  H.  Barry,  K.C.,  for  defend- 
ant. 

Tuck,  C.J. : — I  do  not  very  well  see  how  I  can,  on  prin- 
ciple, depart  from  the  judgment  I  gave  not  long  since  in 
Lynch  v.  William  Bichards  Co.,  Ltd.  (see  ante  p.  383). 
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This  action  is  brought  against  the  defendant  for  an 
alleged  breach  of  contract.  The  plaintiff  company  has  cer- 
tain rights  in  respect  to  driving  lumber  on  the  south-west 
branch  of  the  Miramichi  river,  and  these  rights  are  given 
to  it  by  statute,  which  gives  the  power  to  exact  tolls  for 
lumber  driven  down  the  river.  There  were  several  share- 
holders in  the  company,  and,  perhaps,  the  principal  one  was 
William  Richards.  He  was  at  one  time  president  of  the 
company.  After  his  death  he  was  succeeded  in  office  by 
his  son-in-law,  Herbert  H.  Gunter.  After  some  negotiating, 
the  tolls,  by  legislation,  were  increased  for  driving  lumber 
from  thirty  cents  to  forty  cents  per  thousand. 

In  view  of  this  legislation,  the  company,  or  some  direct- 
ors purporting  to  act  for  the  company,  determined  to  put 
up  at  auction  what  was  called  a  contract  for  driving  the 
logs  on  the  south-west  Miramichi  river.  And  it  was  also 
determined,  that  the  man  at  the  auction  who  made  the 
'highest  bid — that  is,  who  would  pay  the  largest  bonus — 
should  have  the  contract  to  drive.  Then,  the  plaintiff  alleges 
that,  at  the  Barker  House  in  Fredericton,  members  of  this 
company  met — that  is,  those  who  were  interested  in  the 
driving — and  the  auction,  as  it  was  called,  was  held.  After 
various  bids,  commencing  with  fifty  dollars,  Timothy  Lynch 
(the  defendant)  became  the  purchaser,  and  agreed  to  pay 
two  thousand  and  fifty  dollars,  as  a  bonus  for  the  right  to 
receive  all  the  tolls.  It  is  upon  this  verbal  agreement,  at 
the  Barker  House,  that  this  action  is  brought. 

The  plaintiff  relied  upon  the  evidence  of  Mr.  Gunter  to 
prove  this  agreement;  and  he  swore  to  it.  The  defendant, 
and  Michael  Welch,  both  large  lumber  operators  on  the 
Miramichi  river,  gave  evidence,  and  swore  that  no  such 
bargain  was  ever  made.  The  learned  Judge,  Mr.  Justice 
Gregory,  left  the  question  of  fact  to  the  jury,  telling  them 
that  if  they  should  find  that  no  such  contract  had  ever  been 
made,  their  finding  would  put  an  end  to  the  case;  but,  at 
the  same  time,  saying-  to  them  that,  however  they  found, 
the  verdict  must  be  for  the  defendant,  because  in  law  the 
plaintiff  company  could  not  succeed.  No  objection  is  taken 
to  the  charge  as  regards  the  question  of  fact.  In  effect  the 
jury  was  asked  to  say  whom  they  would  believe.  Apparently 
they  refused  to  believe  the  witnesses  on  either  side,  and 
there  was  no  finding  on  the  fact;  but,  obeying  the  charge 
of  the  learned  Judge,  they  found  for  the  defendant. 
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Now,  the  plaintiff  moves  to  set  aside  that  verdict  on  the 
ground  of  misdirection.  The  alleged  misdirection  is  in  tell- 
ing the  jury,  (1)  That  the  plaintiff  could  not  recover  on  the 
count  for  money  had  and  received :  (2)  In  directing  in  these 
words:  "But  whatever  way  you  find  on  that  distinct  ques- 
tion, whether  he  (meaning  the  defendant)  had  promised  a 
bonus  or  not,  I  am  going  to  tell  you  to  find  a  verdict  for  the 
defendant  company  anyway,  because  I  think,  in  the  matter 
of  law,  the  plaintiff  is  not  entitled  to  recover  even  upon 
his  own  statement  of  the  case:"  (3)  In  directing  the  jury: 
"  I  think  to  do  and  make  a  contract,  which  the  plaintiff 
alleges,  would  be  unlawful  for  the  Driving  Company.  It 
would  be  what  lawvcrs  call  '  ultra  vires/  not  enforceable  bv 
them,  even  if  in  his  evidence  Mr.  Gunter  be  correct.  .  .  . 
I  therefore  think  what  was  done  at  the  Barker  House  is  of 
no  business  value  whatever:"  (4)  In  directing  the  jury  as 
follows:  "Then  as  to  the  question  of  ratification.  I  think 
no  ratification  of  the  meeting  of  1906  could  be  to  make  a 
contract  out  of  what  took  place  at  either  of  the  meetings, 
at  the  Barker  House,  or  Mr.  Barry's.  It  was  an  adoption, 
so  far  as  the  company  could  then  adopt,  and  make  good, 
what  had  taken  place;  but  it  could  not  adopt  it  to  the  ex- 
tent of  making  a  contract  on  that  date,  if  no  contract  had 
been  made  before.  It  was  a  good  resolution  authorizing 
this  suit  to  be  brought,  if  they  thought  they  had  some  right 
they  wanted  to  try.  They  could  authorize  a  suit  in  order 
to  have  the  matter  tried." 

For  the  reasons  I  gave  in  my  judgment  in  Lynch  v.  Wil- 
liam Kichards  Co.,  Ltd.,  I  agree  with  the  result  of  the  rul- 
ing of  Mr.  Justice  Gregory  in  directing  a  verdict  for  the  de- 
fendant. 

A  new  trial  must  be  refused. 

Hanington,  J.: — As  I  understand  the  judgment  of  the 
Court  delivered  in  the  case  of  Lvnch  v.  William  Richards 
Co.  (see  ante  page  383),  the  principle  was  established  that 
the  Driving  Company  could  not  sublet  their  work  by  con- 
tract, and  the  effect  of  the  judgment  of  the  majority  of 
the  Court  is,  as  I  understand  it,  that  the  company  could 
not  sublet  this  work,  and  get  a  bonus  or  anything  of  that 
kind. 

As  far  as  I  am  bound  by  the  judgment  of  the  majority 
of  the  Court,  so  far  as  the  judgment  is  upon  the  same  point, 
and   in   relation  to  the  same  subject-matter  submitted,   I 
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cannot  differ  from  the  Court,  because  I  am  bound  by  the 
precedent  of  the  Court — yet,  while  that  is  so,  still  I  am  in- 
dividually of  the  same  opinion  as  when  on  the  judgment 
in  the  Lynch  and  William  Richards  Co.  Case,  I  differed 
from  the  opinion  of  the  majority  of  the  Court,  and  I  am 
still  of  the  opinion  that  the  contract  alleged,  if  it  was  made, 
was  a  good  contract,  and  was  enforceable  in  law. 

There  is  nothing,  as  far  as  I  can  understand— and  I  have 
given  it  considerable  attention — in  the  statutes,  to  prevent 
the  company  from  making  a  contract  of  the  kind  set  up,  and 
nothing  to  prevent  them  subletting  the  work  simply  for  so 
much  money,  or  subletting  it  so  that  they  may  get  a  bonjus, 
so  long  as  the  responsibility  for  doing  the  driving  remained 
upon  the  company.  By  so  doing,  the  company  shirk  no 
responsibility,  and  are  relieved  from  no  responsibility  the 
law  lays  upon  them.  They  are  under  every  necessity  the 
law  lays  upon  them  to  do  the  work  according  to  the  fran- 
chise they  enjoy,  and  I  am  unable,  yet,  to  discover  anything 
to  distinguish  it  from  any  other  contract  they  may  make, 
for  hiring  help,  rafting,  towing,  or  other  necessary  service. 
The  statutes  expressly  authorize  companies  to  make  con- 
tracts to  carry  on  their  work,  and,  therefore,  I  cannot,  so 
far  as  I  am  individually  concerned,  see  anything  illegal  or 
improper  in  this  contract,  and  therefore  I  will  adhere,  with 
great  respect  to  the  majority  of  the  Court — and  no  one  can 
have  greater  respect  for  the  judgment  of  the  majority  of  the 
Court  than  I  have — to  the  opinion  I  formerly  expressed. 

I  think  this  contract  could  be  made,  and  whether  it 
was  made  or  not,  was  the  proper  question  for  the  jury  to 
determine.  How  they  would  have  determined  we  do  not 
know,  for  they  did  not  answer  the  question,  because,  as  I 
suppose,  His  Honour  had  told  them  no  matter  how  they 
might  find,  he  would  direct  a  verdict  for  the  defendant;  and 
we  do  not  know  what  operated  on  the  minds  of  the  jury,  but 
it  would  be  reasonable  that  thev  would  sav:  What  is  the  use 
of  our  finding  for  the  plaintiff,  as  His  Honour  intends  to 
direct  a  verdict  for  the  defendant  in  anv  case  under  the 
law?  His  Honour  directed  that  the  plaintiff  could  not  re- 
cover, and  that  question  is  not  answered.  According  to  the 
judgment  of  the  majority  of  the  Court  at  the  last  term, 
that  direction  was  right,  and  to  that  judgment  I  must  re- 
spectfully submit;  but  while  . I  do  so,  I  do  not  change  my 
view  on  the  subject. 
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Landry,  J.: — I  do  not  dissent  from  the  judgment  of 
the  majority  of  the  Court,  because  I  feel  I  am  bound  by  the 
decision  in  Lynch  v.  William  Richards  Company  (see  ante 
page  383)  given  last  term.  I  differed  from  the  majority  of 
the  Court  in  that  case,  and  this  case  involves  the  same  point. 
The  Court  having  decided  that  case  against  my  view,  I,  of 
course,  accept  the  decision  as  binding  on  me,  and  concur 
in  the  judgment  refusing  a  new  trial. 

Barker,  J.: — The  contract  on  which  the  plaintiffs  seek 
to  recover  in  this  suit,  as  it  is  declared  on,  is  that  the  de- 
fendant was  to  do  the  driving,  collect  all  the  tolls,  and  pay 
back  to  the  company  a  bonus  of  $2,050.00,  which  is  the 
amount  which  the  plaintiffs  now  claim.  It  is  the  same 
contract  which  was  involved  in  the  action  of  .the  present 
defendant  against  Richards,  decided  last  term.  That  was 
an  action  brought  to  recover  tolls  due  by  Richards  for  driv- 
ing his  lumber,  and  a  majority  of  the  Court  then  held  that 
he  could  not  recover,  but  that  those  who  had  paid  him 
under  the  arrangement,  though  they  were  under  no  legal 
liability  to  do  so,  would  be  protected  as  having  done  so  in 
good  faith.  It  is  unnecessary  to  repeat  here. the  reasons 
given  for  that  decision.  If  it  was  correct,  I  am  unable  to 
see  how,  by  virtue  of  the  same  contract,  these  plaintiffs  can 
recover  in  this  action.  If  it  was  beyond  the  power  of  the 
plaintiffs  to  make  such  a  contract  it  was  void,  and  no  action 
could  be  maintained  on  it  by  the  company  against  Lynch 
any  more  than  Lynch  could  against  Richards. 

I  think  the  rule  for  a  new  trial  must  be  refused. 

McLeod,  J.,  agreed  with  Barker,  J. 
New  trial  refused. 
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NEW  BRUNSWICK. 

Full  Court.  April  19th,  1907. 

BEX  v.  O'BRIEN,  Ex  Parte  ROY. 

Criminal  Lam — Wilfully  Destroying  Line  Fence  R.  S.  C, 
1906,  ch.  llfiy  sees.  530,  7-49,  1122— Justice  of  Peace- 
Jurisdiction —  Title  to  Land — Conviction  —  Appeal  to 
County  Court — Certiorari — Order  to  Quash  Conviction. 

The  Chief  Justice  granted  in  vacation  an  order  absolute 
for  a  certiorari,  and  an  order  nisi  to  quash  a  conviction  made 
by  O'Brien,  a  justice  of  the  peace  for  Gloucester  county 
against  Roy,  on  an  information  under  s.  507  of  the  Criminal 
Code  (now  R.  S.  C.  1906,  c.  146,  s.  530),  for  unlawfully  de- 
stroying part  of  a  line  fence,  etc.  On  the  trial  before  the 
magistrate,  objection  was  taken  that  he  had  no  jurisdiction 
because  the  title  to  land  came  into  question,  but  the  objec- 
tion (which  was  well  founded)  was  overruled.  The  defend- 
ant Roy  appealed  under  s.  879  of  the  Code  (now  R.  S.  C. 
1906,  c.  146,  s.  749)  to  the  Gloucester  County  Court,  andjthe 
appeal  was  entered  for  hearing,  and  was  dismissed  on  the 
ground  that  it  had  not  been  perfected,  without  considering 
the  merits. 

On  the  return  of  the  order  nisi  to  quash,  which  came  on 
for  argument  on  the  10th  of  April  instant  before  Tuck, 
C.J.,  Hanington,  Landry,  Barker,  and  McLeod,  JJ.,  the 
principle  point  argued  was  whether  or  not,  under  these  cir- 
cumstances, the  right  of  the  Court  to  grant  a  certiorari  was 
taken  away  by  s.  887  (now  R.  S.  C.  1906  c.  146,  s.  1122)  of 
the  Criminal  Code. 
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J.  P.  Bryne  shewed  cause  against  the  order  nisi,  and  cited 
In  re  Kelly,  27  N.  B.  B.  553. 

Geo.  Gilbert,  in  support  of  the  order  nisi,  cited  Beg.  v. 
McDonald,  12  Ont.  B.  381;  Bex  v.  Delegarde,  ex  parte  Cowan, 
36  N.  B.  B.  503;  Bex  v.  Forbes,  ex  parte  Dean,  36  N.  B.  B. 
580. 

The  judgment  of  the  Court  (Barker,  J.  taking  no  part) 
was  now  delivered  by 

Tuck,  C.J.: — The  defendant  was  convicted  before  a 
magistrate  named  O'Brien  for  tearing  down  a  fence,  in  the 
county  of  Gloucester,  and  an  application  was  made  to  me  and 
I  granted  a  rule  for  a  certiorari  and  an  order  nisi  returnable 
in  term,  which  was  argued  before  the  Court.  A  number  of 
grounds  were  taken  before  me  and  before  the  Court.  I  do 
not  propose  to  deal  with  all  these  grounds,  because  I  think 
there  are  two  of  them  sufficient  to  quash  this  conviction, 
but  the  principal  one  is  that  the  title  to  land  came  in  ques- 
tion. 

It  appeared  from  the  evidence  that  where  the  defendant 
tore  down  the  fence  it  crossed  a  road  that  had  been  used  as 
a  highway  and  people  travelled  over  it  from  time  to  time 
with  their  horses  and  teams.  The  defendant,  who  was 
charged  and  convicted,  felt  that  the  right  which  had  been 
used  by  the  public  for  so  long  a  time — one  witness,  I  think, 
said  for  thirty  years — was  being  interfered  with  and  he 
pulled  it  down. 

The  matter  came  before  a  magistrate,  and  the  point  was 
taken  before  him  that  this  was  a  highway,  and  had  been  so 
used  for  a  very  long  time,  and  that  whether  the  contention 
was  well  founded  or  not,  the  question  before  the  convicting 
magistrate  involved  the  title  to  land  and  he  had  no  juris- 
diction. 

There  was  an  appeal,  as  provided  for  under  the  Act,  to 
the  Judge  of  the  County  Court  for  the  county,  where  the 
offence  was  committed. 

All  the  papers  necessary  for  the  appeal  were  not  before 
the  Appeal  Court.  I  do  not  know  that  any  of  the  papers 
before  the  magistrate  were  before  the  County  Court  Judge. 
At  all  events  he  dismissed  the  appeal  without  dealing  with 
the  merits. 

It  was  argued  that  the  matter  having  been  taken  before 
the  County  Court  on  appeal  this  Court  had  no  jurisdiction. 
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We  think  differently  from  that.  If  the  magistrate,  O'Brien, 
in  the  first  instance  had  no  jurisdiction  to  try  the  case,  on 
the  ground  I  have  named,  that  the  title  to  land  came  in  ques- 
tion, that  this  was  in  fact  and  had  been  for  years  as  proved 
a  highway,  whether  an  easement  or  a  right  in  the  soil  it  mat- 
ters not,  if  honestly  the  title  did  come  in  question,  we  think 
the  magistrate  had  no  jurisdiction,  and  whether  it  came  pro- 
perly before  the  Judge  of  the  County  Court  of  Gloucester  or 
not  makes  no  difference,  for  he  had  no  jurisdiction  to  re-hear 
the  case.  Originally,  there  was  no  jurisdiction  in  the  magis- 
trate to  try  the  case,  and  he  ought  not  to  have  convicted,  but 
should  have  stopped  the  moment  he  found  the  title  was  in 
ouestion.  Therefore,  we  think  the  conviction  should  be 
quashed.    That  is  the  judgment  of  the  Court. 
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REX  v.  HENNESSY  AND  CLAEK  Ex  parte  PALLBN. 
BEX  v.  HENNESSY  AND  CLAEK  Ex  parte  DUBICK. 

Canada  Tempercmce  Act  —  Conviction  by  Justices  —  Defective 
Proceedings — Information  laid  before  one  Justice  only  — 
Quashing  Conviction — Certiorari. 

There  were  granted  in  Hilary  term  last  rules  absolute 
for  writs  of  certiorari  to  remove,  and  rules  nisi  to  quash,  con- 
victions made  by  justices  of  the  peace  Hennessy  and  Clark 
against  Pallen  and  Durick  for  selling  intoxicating  liquor 
contrary  to  the  Canada  Temperance  Act,  The  informations 
on  which  the  convictions  were  made  purported  on  their  face 
to  have  been  laid  before  Clark  only,  and  were  signed  only  by 
Clark  and  the  informant.  The  summons  recited,  "  Whereas 
information  was  this  day  laid  before  me  John  Clark  one  of 
His  Majesty's  justices  in  and  for  the  county  of  Northumber- 
land/' and  was  signed  by  John  Clark  only.  The  rules  were 
granted  on  the  ground  that  the  convicting  justices  acted 
without  jurisdiction,  the  information  having  been  laid  be- 
fore one  only.  Objection  to  the  jurisdiction  was  taken  at 
the  trial ;  but  was  overruled. 
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On  the  return  of  the  rules  on  the  tenth  of  April  in&tant 
(Present:  Tuck,  C.J.,  Hanington,  Landry,  Baker,  and 
McLeod,  JJ.).  affidavits  of  both  the  justices  and  of  the  in- 
formant were  produced  stating  that  as  a  matter  of  fact  the 
information  had  been  laid  before  and  been  taken  by'  both 
justices,  both  being  present  at  the  same  time  and  acting  to- 
gether in  receiving  the  complaints. 

C.  H.  Allen,  who  appeared  in  support  of  the  rules  objected 
to  the  affidavits  being  read,  on  the  ground  that  jurisdiction 
could  not  be  supplied  by  affidavit  on  the  return  of  proceed- 
ings to  a  writ  of  certiorari,  and  cited  Corbet  v.  McCracken, 
18  N.  B.  B.  157. 

T.  W.  Butler  contra,  cited  Beg  v.  Simmons,  14  N.  B.  B. 
158. 

Per  Curiam  : — We  will  hear  the  affidavits,  and  consider 
whether  or  not  any  effect  ought  to  be  given  to  them. 

T.  W.  Butler  (A.  B.  Slipp  with  him),  in  showing  cause 
against  the  rules  cited  Ex  parte  Kelly,  29  N.  B.  B.  130  ; 
Sleeth  v.  Hurlburt,  3  Can.  C.  C.  197;  Beg  v.  Ettinger,  32 
N.  S.  B.  176,  3  Can.  C.  C.  387;  Beg.  v.  Simmons,  14  N.  B$ 
B.  158. 

C.  H.  Allen  in  report  of  the  rules  cited  Ex  parte  Manzer, 
23  K  B.  E.  315;  Ex  parte  Sprague,  31  N.  B.  B.  236;  Ex 
parte  White,  34  K  B.  B.  333. 

Tuck,  C.J. : — This  was  a  conviction  before  two  magis- 
trates in  Northumberland  county  for  violation  of  the  Can- 
ada Temperance  Act,  and  there  is  only  one  point  which  was 
argued  in  the  case  and  that  was  that  the  information  was 
before  only  one  justice  of  the  peace,  when  it  ought  to  have 
been  before  two. 

The  Court  is  of  opinion  that  under  the  Statute  51  V. 
c.  34,  s.  8  (Acts  of  Dominion  Parliament  of  1888).  amending 
section  105  of  the  Canada  Temperance  Act,  the  information 
might  be  before  one  magistrate  only,  where  the  prosecution 
is  brought  before  two. 

It  appeared  by  affidavits  read  by  Mr.  Butler  in  showing 
cause  that  the  information  really  took-  place  before  two 
magistrates.  These  affidavits  were  objected  to  on  the 
ground  that  affidavits  in  support  of  jurisdiction  could  not 
be  read.  In  the  view  that  the  majority  of  the  Court  takes 
of  the  amending  Act  it  is  not  necessary  to  determine  this 
question. 
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We  think  that  the  only  point  taken  being  that  the  in- 
formation was  improperly  laid  before  one  and  the  prosecu- 
tion had  before  two  magistrates,  the  rules  granted  in  the 
cases  must  be  discharged. 

Hanington,  J. : — I  think  that  while  our  decision  is  per- 
haps a  little  in  conflict  with  the  decisions  of  this  Court, 
which  rather  go  to  hold  that  the  prosecution  includes  the  in- 
formation, and,  therefore,  that  the  section  amending  section 
105  of  the  Canada  Temperance  Act  does  not  authorize  one 
justice  to  take  an  information,  yet  I  am  inclined  to  think 
that  it  was  to  enable  to  be  done  just  what  was  done  in  this 
case,  that  the  amendment  was  made.  That  is,  one  justice 
of  the  peace  could  take  the  information  and  then  issue  a 
summons,  and  afterwards  two  justices  should  be  present  at 
the  hearing. 

That  was  the  practice  under  the  old  Act  before  the  laws 
were  amended,  and,  therefore,  I  would  think  that  was  what 
this  amendment  was  for;  otherwise  I  cannot  see  exactly  what 
it  (the  Act  of  1888  c.  34,  s.  8)  does  mean. 

The  two  justices  were  together  and  heard  the  complaint, 
which  was  in  the  form  given  in  the  Act  of  1888,  one  alone 
signing  the  information.  I  think  as  this  was  a  summons 
simply  to  bring  the  parties  before  the  Court,  and  the  parties 
came  before  the  Court,  and  were  heard  by  counsel  who  pro- 
duced evidence  on  their  behalf,  and  the  matter  was  fully 
heard  by  the  Court,  and  the  conviction  was  justified  by  the 
evidence,  that  the  party  is  estopped  from  saying  that  the 
proceedings  were  not  sufficient.  It  was  so  decided  in  the 
case  of  Ex  parte  Coll,  8  X.  B.  R.  48,  a  long  time  ago,  and 
therefore,  my  conclusion  is  that  the  conviction  is  absolutely 
good.     I  agree  that  the  rules  should  be  discharged. 

Landry,  J. : — While  I  agree  with  the  conclusion  arrived 
at,  I  wish  to  say  that  I  am  not  positively  convinced  that  the 
taking  of  the  information  before  one  magistrate  is  sufficient 
under  the  authorities.  While  the  Act  seems  to  indicate  that 
course  being  the  correct  one,  yet  under  the  authorities  I  have 
not  convinced  myself  that  it  would  be  regular;  but  in  this 
case  I  have  this  additional  ground  on  which  to  base  the  con- 
clusion at  which  I  arrived,  that  affidavits  were  read  to  shew 
that  the  information,  in  point  of  fact,  was  laid  before  two 
magistrates  instead  of  one;  that  the  one  was  spoken  to  first 
and  he  said  he  could  get  another  magistrate,  and  he  did  get 
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another  and  they  got  together  and  then  received  the  infor- 
mation together  and  concluded  there  was  sufficient  in  the 
information  to  warrant  taking  proceedings,  but  one  magis- 
trate alone  signed  it.  Therefore,  the  information  was  in 
point  of  fact  taken  before  two  magistrates,  though  really 
only  one  signed  it. 

I  have  come  to  the  conclusion  the  rules  should  be  dis- 
charged. 

McLeod,  J.: — I  will  not  dissent  from  the  judgment  of 
the  Court  that  the  convictions  are  good,  but  I  must  express 
my  great  doubt  as  to  its  correctness.  I  think  they  cannot 
be  held  to  be  good  without  practically  overruling  decisions 
already  given  in  this  Court. 

Section  103  of  the  Canada  Temperance  Act  (Eev.  Stat, 
of  Can.  c.  106),  provides  that  the  prosecutions  under  the 
Act  in  this  province  may  be  brought  before  certain  named 
magistrates  or  before  any  two  justices  of  the  peace  in  and 
for  the  county  in  which  the  offence  was  committed.  Sec- 
tion 105  says  if  6uch  prosecution  is  brought  before  any  two 
justices  of  the  peace,  the  summons  shall  be  signed  by  at  least 
one  of  them ;  and  no  other  justice  shall  sit  or  take  part  there- 
in, unless  by  reason  of  their  absence  or  the  absence  of  one 
of  them,  nor  yet  in  the  latter  case,  unless  with  the  assent 
of  the  other  of  them.  Section  8  of  51  V.  c.  34,  amending 
this  section,  reads:  "If  the  prosecution  is  brought  before 
any  two  justices  of  the  peace,  all  acts  and  proceedings  prior 
to  the  hearing  and  trial  may  be  done  and  taken  before  one 
of  them;  and  no  other  justice  shall  sit  except  in  the  case 
of  their  absence,  or  the  absence  of  one  of  them;  and  not 
in  the  former  case  except  with  the  assent  of  the  pro- 
secutor, nor  in  the  latter,  except  with  the  assent  of  such 
justice  who  is  present."  Both  sections  say :  "  If  such 
prosecution  is  brought  before  any  two  justices  of  the  peace." 
The  question  really  arising  in  these  cases,  is,  when  did  the 
prosecution  commence  ?  This  Court  has  distinctly  held  that 
under  section  105  the  laying  of  the  information  is  the  com- 
mencement of  the  prosecution,  and  therefore,  it  must  be 
laid  before  both  justices.  This  principle  has  been  affirmed 
by  later  cases,  which  also  hold  that  the  law  is  not  changed 
by  the  amending  section.  If  this  is  the  effect  of  the  deci- 
sions I  do  not'  very  well  see  how  we  can  escape  quashing  the 
convictions.  I  do  not  think  the  question  is  affected  by  the 
fact  that  both  magistrates  were  present  when  the  informa- 
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tion  was  laid;  the  information  was  laid  before  only  one 
magistrate,  that  is  the  record  and  what  I  think  we  must  be 
governed  by  it.  If  the  laying  of  the  information  was  the 
commencement  of  the  prosecution,  as  is  the  decision  of  this 
Court,  then  it  seems  to  me  the  prosecution  was  begun  be- 
fore only  magistrate.  These  are  my  doubts  and  the  grounds 
upon  which  I  base  them. 

I  do  not  agree  that  a  matter  going  to  the  jurisdiction  of 
presiding  justices  is  waived  by  the  party  appearing  and  mak- 
ing his  defence.  If  that  were  so  it  would  have  no  applica- 
tion to  these  cases,  for,  as  was  pointed  out  on  the  argument, 
objection  was  taken  at  the  trial  to  the  jurisdiction  of  the 
magistrates  on  the  ground  that  there  was  no  proper  informa- 
tion. 

I  express  these  doubts  without  differing  from  the  Court, 
but  I  think  this  judgment  will  have  to  be  considered  as  over- 
ruling the  decisions  in  Ex  parte  Sprague  (31  N".  B.  R.  236), 
and  Ex  parte  White  (34  N.  B.  R.  333). 

Barker,  J.  took  no  part. 

Rules  nisi  to  quash  convictions  discharged. 


NOVA  SCOTIA. 

April  20th,  1906. 

full  court. 

SHEA  v.  HALIFAX  &  S.  W.  RAILWAY. 

Negligence — Contributory  Negligence — Res  Ipsa  Loquitur — 
Railways  —  Car  Leaving  Track  —  Passenger  Jumping 
from  Car. 

Appeal  by  the  defendant  from  the  judgment  at  the  trial. 

H.  Mclnnes,  for  appellant. 

Jas.  McLean,  K.C.,  for  respondent. 

Longley,  J.: — On  the  1st  day  of  October,  1904,  the 
plaintiff  was  a  passenger  on  a  regular  train  of  the  defendant 
company,    running    from    Middleton    to    Lunenburg.     On 
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leaving  a  station,  Riversdale,  on  the  line  at  which  the  train 
had  stopped,  and  only  a  short  distance  from  the  station,  and 
before  the  train  had  attained  a  speed  of  more  than  four  or 
six  miles  an  hour,  the  passenger  car  left  the  track,  and  went 
with  the  hind  trucks  off  the  rail  for  about  200  feet  before 
the  train  stopped.  As  the  result  of  leaving  the  track  the 
car  canted  on  one  side,  but  did  not  overturn.  There  were  a 
number  of  passengers  in  the  car,  but  no  one  who  remained 
in  his  place  was  hurt.  The  plaintiff  rushed  at  once  to  the 
door,  and  although  the  country  about  was  level,  and,  owing 
to  the  slow  rate  of  motion,  no  particular  danger  was  immi- 
nent, he  jumped  without  looking  and  happened  to  fall  on 
some  stones  in  a  ditch,  and  broke  one  of  his  legs.  He  has 
brought  an  action  against  the  company  for  damages.  To 
succeed  it  is  necessary  to  shew  negligence  on  the  part  of  the 
defendant  company,  and  as  the  question  of  contributory  neg- 
ligence has  been  raised  in  the  pleadings,  and  supported  by 
some  evidtence,  it  is  necessary  also  to  inquire  if  there  was 
sufficient  evidence  of  contributory  negligence  on  the  part  of 
plaintiff  to  preclude  his  legal  right  to  recover  damages.  It 
seems  to  me  desirable  in  the  first  place  to  consider  the  prin- 
ciples upon  which  the  liability  of  railway  companies  is  to  be 
determined,  in  case  of  injury  by  accident.  The  learned 
trial  Judge  in  his  judgment  for  the  plaintiff  awarding  $5,000 
damages,  begins  by  asserting  as  a  general  principle  that 
where  the  train  and  the  permanent  way  are  both  under  the 
same  control,  the  very  fact  of  the  train  leaving  the  track,  if 
unexplained,  is,  as  between  the  company  and  the  passenger, 
evidence  of  negligence,  and  quotes  in  support  of  it  the  lan- 
guage of  Alderson,  B.,  in  Skinner  and  the  London  &  Brigh- 
ton Railway,  5  Exch.  787.  An  examination  of  that  case  shews 
that  it  was  a  collision  between  two  trains  of  the  defendants, 
and  it  was  held  that  the  fact  that  the  trains  collided  was 
res  ipsa  loquitur  presumption  of  negligence.  The  authority 
for  this  will  not,  I  think,  be  questioned.  But  it  does  not 
seem  to  me  that  the  mere  fact  that  a  train  or  a  car  on  it 
leaves  the  rails  is  exactly  on  the  same  plane  as  a  collision. 
Is  leaving  the  rails  an  accident  of  such  a  nature  as  that  neg- 
ligence may  be  presumed  from  the  very  occurrence  of  it? 
I  have  not  found  any  case  which  definitely  supported  that 
view.  If  this  does  not  come  within  the  category  of  negli- 
gence res  ipsa  loquitur,  then  affirmative  proof  of  negligence 
is  necessary  to  enable  the  plaintiff  to  recover.  The  doctrine 
is  very  fully  dSscussed  in  Hanson  v.  L.  &  T.  Railway  Co., 
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20  W.  E.  297.  Brett,  J. :  "  It  seems  now  to  be  clearly  estab- 
lished that  in  order  to  render  the  company  liable  for  negli- 
gence it  is  necessary  to  give  affirmative  proof  of  negligence 
on  their  part;  and  it  is  not  sufficient  merely  to  prove  the  oc- 
currence of  an  accident  and  to  rely  upon  that  as  prima  facie 
evidence  of  negligence.  In  some  cases,  res  ipsa  loquitur,  the 
accident  may  be  of  such  a  nature  as  that  negligence  may  be 
presumed  from  the  mere  occurrence  of  it.  But  when  the 
balance  is  even,  the  onus  is  on  the  party  who  relies  on  the 
negligence  of  the  other  to  turn  the  scale.  It  is 
said  that  if  there  was  evidence  of  negligence  for  the 
jury,  the  Judge  was  bound  to  tell  them  that  the  onus  was 
on  the  defendants  of  shewing  how  the  accident  happened.  I 
do  not  agree  in  that  at  all,  and  the  jury  are  not  to  find  for  the 
plaintiff  unless  they  can  see  negligence  in  the  defedants." 
Murray  v.  Metr.  Dist.  Ey.  27  L.  T.  N.  S.  762,  entirely  con- 
firms this.  In  Colpitts  v.  The  Queen,  6  Ex.  C.  E.  254,  the 
Judge  held  that  no  liability  exists  unless  the  suppliant  is  able 
to  shew  that  the  injuries  he  has  suffered  are  the  result  of  some 
negligence  on  the  part  of  officers  or  servants  of  the  Crown 
while  acting  within  the  scope  of  their  duties  or  employment. 

But  if  this  accident  was  one  of  those  which  impose  upon 
the  defendants  the  obligation  of  shewing  that  it  was  not  due 
to  want  of  care,  it  remains  to  be  seen  how  far  they  have  ful- 
filled it.  It  cannot  be  questioned  that  even  in  the  most  seri- 
ous cases  of  accident  if  the  defendants  shew  that  the  acci- 
dent resulted  from  any  cause  which  no  reasonable  care  and 
skill  could  have  averted,  they  are  not  liable. 

Beadhead  v.  Midland  Ey.  Co.,  L.  E.  2  Q.  B.  412.  Train 
left  rails  at  high  speed;  cause  was  defective  wheel.  This 
could  result  from  causes  which  the  defendants  could  not  have 
detected  by  eye  or  ear,  and  Judge  instructed  jury  that  if  this 
were  so,  there  would  be  no  negligence. 

Lush,  L.J.,  says:  "It  is  contended  that  in  this  particu- 
lar part  of  his  duty,  viz.,  the  providing  a  suitable  vehicle, 
his  undertaking  goes  beyond  the  measure  of  'due  care  and 
diligence/  and  includes  a  warranty  that  the  carriage  which 
he  provides  is  sound  and  free  from  all  defects  which  render 
it  unfit  for  the  service,  though  he  has  used  every  means  in 
his  power  to  make  it  sound,  and  though  he  could  not  by  any 
amount  of  care,  skill  and  vigilance  have  ascertained  that 
it  was  not  so  .  .  .  The  proposition  is  one  I  cannot 
adopt  without  authority,  because  I  can  see  no  reason  why  a 
carrier  should  be  held  to  warrant  more  than  due  care  and 
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diligence  can  enable  him  to  perform  as  respects  the  quality 
of  his  carriage,  when  it  is  admitted  that  he  is  under  no  such 
liability  as  respects  the  conduct  or  management  of  it./' 

I  do  not  regard  the  evidence  on  behalf  of  the  plaintiff 
as  shewing  any  negligence  beyond  the  fact  that  the  train  left 
the  rails  when  the  train  was  running  at  a  low  rate  of  speed. 
I  discard  as  unworthy  of  serious  consideration  the  statements 
of  casual  bystanders  who  stated  that  in  the  place  where  the 
derailed  truck  had  torn  up  the  sleepers,  they  found  some 
rotten  wood.  All  railways  even  of  the  better  class  have  rotten 
places  in  the  sleepers,  but  the  fact  that  some  portion  of  a 
sleeper  is  beginning  to  decay,  is  not  conclusive  evidence  of 
negligence,  nor  would!  it  suffice  as  an  explanation  for  a  car 
leaving  the  rails.  The  trackmen  are  constantly  finding 
sleepers  on  the  line  becoming  rotten  in  the  top,  and  these 
are  constantly  being  replaced  by  new  sleepers,  but  although 
some  part  of  a  sleeper  may  be  beginning  to  decay,  enough 
sound  wood  remains  to  hold  the  rail,  and  as  the  sleepers  are 
so  near  together  as  to  support  one  another,  one  rotten  sleeper 
here  and  there  would  not  suffice  to  cause  a  car  to  leave  the 
track  by  spreading,  and  in  this  case  it  must  be  remembered 
that  the  engine,  which  is  the  heaviest  part  of  the  train  and 
most  liable  to  spread  rails,  had  passed  over  the  rails  first,  and 
some  cars  also.  I  cannot  therefore  regard  any  casual  state- 
ments of  passengers  as  constituting  any  affirmative  evidence 
of  negligence  on  the  part  of  the  defendants.  But  assuming, 
as  was  contended1  on  the  part  of  plaintiff,  that  the  principle 
of  law  to  be  applied  to  this  case  is,  that  it  is  sufficient  for 
the  plaintiff  to  have  established  the  fact  of  an  accident,  and 
the  onus  is  at  once  cast  on  defendant  to  shew  due  care,  skill 
and  diligence,  or  that  the  accident  was  one  that  no  reasonable 
care  could  have  averted,  I  think  in  this  case  the  defendants 
have  complied  with  this  requirement. 

The  mechanical  foreman  of  the  road,  Mr.  T.  R.  McLeod, 
says: 

Q.  "You  examined  the  car.  I  want  to  know  if  you 
found  anything  wrong  with  it?" 

A.  "  No  sir,  I  did  not.  There  was  nothing  wrong  with 
the  truck,  nothing  broke;  the  brake  rods  were  twisted  up 
and  there  *was  one  brake  shoe  off.  A  brake  shoe  is  what  we 
apply  to  the  wheels  to  stop  the  momentum  of  the  cars.  It 
jgrips  the  wheel  when  the  air  is  applied.  One  shoe  was  off. 
We  could  not  see  anything  in  the  truck  to  account  for  it 
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leaving  the  track;  so  far  as  we  could  see  she  was  perfectly 
good.  I  brought  her  down  and  put  her  in  the  shop;  she 
was  overhauled,  and  we  could  not  find  anything  wrong  with 
her.  Our  foreman  and  car  men  will  come  and  say  they 
found  nothing  wrong  with  the  truck,  I  expect." 

Q.  "  Other  than  the  twisting  of  the  rods  and  the  brake 
shoe,  you  could  not  find  anything  to  explain  the  car  leaving 
the  road?" 

A.  "No;  we  jacked  up  the  car  and  ran  the  truck  out 
from  underneath  her,  and  thoroughly  inspected  her  to  see  if 
we  could  find  any  defect  in  the  truck,  and  there  was  none 
to  be  found." 

Q.  "  While  you  were  there,  you  examined  the  rails  where 
she  left  the  track,  about  this  cattle  guard,  did  you  not?" 

A.  "Yes." 

Q.  "At  the  place  where  the  indications  are  that  the  truck 
left  the  rails,  I  want  you  to  tell  us  the  condition  of  the  rail  ?" 

A.  "The  roadbed  was  in  good  condition,  and  I  saw  no 
cause  why  the  car  would  be  derailed  there  at  that  point." 

Q.  "You  have  heard  witnesses  use  the  term  'spread 
rails ;'   was  there  any  indication  of  spread  rails  there?" 

A.  "I  put  on  the  gauge  myself  with  the  section  fore- 
man, and  I  could  not  see  anything  to  cause  the  truck  to  fall 
in  between.  If  it  was  a  spread  rail  the  wheel  would  cer- 
tainly go  down." 

Q.  "  Did  you  find  any  indication  of  a  spread  rail  there  ?" 

A.  "  Nothing  at  all.  The  spikes,  if  it  had  spread,  would 
have  been  torn  away,  and  the  spikes  were  not.  It  is  a  very 
easy  thing  to  tell  a  spread  rail." 

Q.  "Where  you  have  it  there  is  no  doubt  at  all  about 
it?" 

A.  "  There  is  no  deceiving  at  all.  I  have  a  diagram  of 
the  wheel  on  the  track;  I  have  a  diagram  of  an  axle  and  two 
wheels  (Def.  2),  M.  C.  B.  Standard.  The  flange  is  on  the 
inside.  It  projects  down,  and  is  the  thing  which  grips  the 
rail  on  the  inside  of  each  rail.  That  is  on  the  inside  of  each 
rail.  The  thread  or  portion  of  the  wheel  that  rides  on  the 
rail  is  £%  inch.  That  is  the  standard  gauge  rail.  On 
curves  it  is  laid  a  little  wider  to  give  play — that  varies  from 
i  to  i;  it  depends  upon  the  degree  of  the  curve." 

Q.  "  I  want  to  ask  you  about  the  wheels  that  were  on  the 
truck?" 

A.  "They  are  steel  band  tires;  they  are  a  steel  cast 
wheel.     It  is  the  latest  wheel  that  is  run  on  all  the  roads. 
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Formerly  they  were  chilled  wheels;  now  we  have  steel  band 
tire  wheels;  it  is  the  best  wheel  to-day  made." 

Q.  "Does  a  steel  band  wheel  require  examination ?" 

A.  "  Of  course  it  needs  attention,  but  it  does  not  need 
tapping  as  you  hear  car  repairers  tapping  for  a  cracked 
wheel.  You  cannot  tell  the  sound  of  a  steel  wheel.  There 
is  no  object  in  tapping  at  the  stations.  Looking  over  by  an 
experienced!  man,  an  actual  examination  of  the  wheel,  is  what 
takes  place  daily.     The  driver  and  foreman  come  under  me.v 

Q.  "Did  you  have  a  good  fireman  and  good  driver  in 
charge  of  this  train  on  the  day  of  the  accident?" 

A.  "  Yes  sir;  as  far  as  I  know  they  are  competent  men. 
They  were  here  when  I  took  charge,  and  have  been  under  me 
ever  since.  I  call  them  good  men.  The  examiner  was  a  good 
man;  he  was  here  when  I  came.  He  belongs  here  in  Bridge- 
water.  I  call  him  a  good  man;  thoroughly  understands  his 
work." 

Q.  "  Did  you  search  the  whole  locality  with  a  view  of 
ascertaining  the  cause  of  her  going  off?" 

A.  "Yes." 

Q.  "  Did  you  find  anything  that  you  could  explain  to  us 
as  the  cause  of  her  going  off?" 

A.  "  No  sir,  I  did  not." 

Q.  "Had  this  train  been  inspected  at  Bridgewater ?" 

A.  "  Yes,  sir,  in  the  morning  before  leaving." 

Q.  "What  is  the  practice  of  your  company  in  respect  to 
this  ?" 

A.  "There  is  a  man  assigned;  that  is  his  duty  to  look 
over  the  trains  as  they  are  coming  in  and  going  out  to  see 
that  the  brake  gear  is  all  right  and  otherwise  in  proper  con- 
dition. If  there  is  anything  wrong  with  a  car  we  set  her 
off  and  put  on  another  one.  I  was  here  that  day.  Mr. 
Mosher  examined  her;  that  is  his  duty." 

Q.  "  Something  has  been  said  about  rotten  sleepers,  de- 
cayed wood  being  found  on  the  spot.  I  want  to  ask  you 
particularly  about  the  condition  of  the  track  where  she  left. 
Did  you  examine  the  condition  of  the  sleepers,  and  the  road- 
bed at  the  place  where  she  went  off?" 

A.  "  Yes,  in  a  general  way.  I  would  consider  the  track 
as  good  for  some  time  to  come.  Probably  that  track  before 
it  would  need  to  be  destroyed  would  be  good  for  a  year's  run 
out  of  it.  In  workable  condition,  or  something  similar  to 
that." 

The  car  inspector,  Millege  Mosher,  says: 
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"  I  act  as  car  inspector.  Have  been  inspector  ever  since 
Mr.  McLeod  was  here,  about  two  years.  I  have  had  no  ex- 
perience except  what  I  have  got  at  the  works  here.  I  re- 
member the  wreck  happening  on  October  1st,  1904.  I  re- 
member the  train  going  out  from  here  in  the  morning;  it 
was  my  duty  to  inspect  it,  and  I  did  on  that  occasion.  I  in- 
spected all  the  cars  and  this  one  among  them.  I  always  ex- 
amined the  brakes  and  all  the  gear  underneath  the  car,  the 
cars  on  the  truck,  and  1  go  inside  the  car  too.  I  did  that 
on  this  occasion  before  the  train  went  out.  That  car,  No. 
101,  was  in  good  condition." 

Q.  "  Something  was  said  here  about  a  brake  shoe  being 
off,  after  the  wreck ;  did  you  examine  the  brake  shoes  on  the 
car?" 

A.  "  I  am  the  one  that  picked  up  that  brake  shoe.  They 
were  all  right  when  she  went  out;  in  good  condition.  So  far 
as  I  could  tell  she  was  in  good  condition  in  all  respects;  I 
was  at  the  wreck  the  next  morning  with  Mr.  McLeod,  and 
I  picked  up  the  brake  shoe;  it  was  about  half  way  between 
where  the  car  left  the  rail  and  the  wreck;  I  put  it  on  the 
back  end  of  the  car.  There  was  nothing  to  enable  me  to 
form  an  opinion  as  to  when  it  came  off,  or  how." 

Dauphinee,  the  section  master,  says: 

"I  had  been  over  this  place  where  the  derailment  hap- 
pened that  day.  Had  been  there  between  half,  or  may  be, 
three  quarters  of  an  hour  before  the  accident.  I  do  not 
recollect  whether  the  train  was  on  time;  if  it  was  on  time 
it  was  not  more  than  half  an  hour.  I  was  right  on  the  other 
side  where  this  accident  happened.  I  was  working  on  the 
road  putting  in  ties.  I  had  two  men  with  me.  I  came 
from  this  place  at  Northfield  Station  shortly  before  the  train 
came  along.  I  came  in  my  hand  trolley.  I  examined  the 
road  looking  over  it.  I  am  familiar  with  the  condition  of  the 
road  and  ties  in  my  section.  It  was  in  good  condition  and  fit 
for  any  train  to  run  over.  I  did  not  examine  the  place  that 
night  after  the  wreck.  Next  morning  1  was  there.  I  gave  Mr. 
Stewart  some  of  the  measurements  he  put  on  that  plan.  I 
pointed  out  to  him  where  the  car  went  off  as  near  as  I 
could  tell  him.  I  examined  the  track  and  road-bed  where  the 
train  showed  marks  of  first  leaving  the  rail  at  the  cattle 
guard.  I  saw  marks  of  the  wheels  on  the  ties  at  the  end  of 
the  cattle  guard  somewhere  about.  The  rails  were  all  right 
from  that  back." 
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Q.  "How  was  it  south  or  this  side  of  the  cattle  guard 
before  the  rails  began  to  show  signs  of  being  torn  up  ?" 

A.  "  It  commenced  right  where  I  saw  marks  on  the  ties. 
It  got  worse  as  the  train  went  along.  I  saw  the  car  where 
it  was  stopped  in  the  ditch.  I  pointed  out  the  place  to  Mr. 
Stewart  as  near  as  I  could  tell.  I  helped  him  measure  the 
distance." 

Q.  "  Did  you  see  any  condition  of  affairs  there  to  derail 
a  train  where  this  train  shewed  marks  of  leaving  the 
track  ?" 

A.  "No,  sir." 

Here  we  have  the  inspector  declaring  that  the  car  was  in 
good  condition,  and  duly  inspected  that  morning  of  the  ac- 
cident, and  that  its  wheels  were  the  best  type  existing  and 
in  use.  The  track  master  declaring  that  the  road-bed  where 
the  accident  happened  was  in  good  condition,  and  good  for  a 
year's  run  on  it.  That  the  accident  could  not  have  resulted 
from  spreading  rails  is  established  by  the  fact  that  the  me- 
chanical foreman  the  next  morning  applied  the  gauge  to 
the  rails  and  they  were  at  proper  distance;  that  cause  for 
the  accident  is  assigned  that  the  defendants  by  reasonable 
care  and  skill  could  have  provided  against?  I  see  nothing. 
No  satisfactory  cause  of  the  accident  appears  from  the  evi- 
dence, unless  it  be  the  dropping  of  the  brake  shoe,  and  if  the 
car  was  in  good  condition,  and  properly  inspected  that  day, 
such  a  cause  would  be  beyond  the  bounds  of  reasonable  care 
and  skill  to  have  anticipated.  It  was  proved  that  trains  con- 
tinued' to  run  over  this  track  regularly  after  the  accident. 

The  only  evidence  that  could  be  regarded  as  casting  any 
doubt  upon  the  skill  and  care  of  the  defendants,  was  con- 
tained in  a  letter,  from  the  superintendent  of  the  road  to 
the  third  vice-president,  giving  a  report  of  the  accident 
Objection  was  taken  to  the  reception  of  this  letter  in  evi- 
dence. Phipson  makes  the  general  statement  in  his  text-book 
that  "  an  agent's  reports  to  his  principal  are  not  in  general 
evidence  against  the  latter  as  admissions/'  In  In  re  Devala 
Provident  Gold  Mining  Co.,  22  Ch.  D.  593,  Fry,  J.,  says: 
"  When  an  agent  is  making  a  confidential  report  to  his  prin- 
cipal the  report  is  not  admissible  evidence  in  favour  of  a  third 
party.  ...  If  the  statement  made  by  an  officer  of  the 
company  is  admissible  against  them,  the  statements  made  by 
ever}'  other  officer  would  be  equally  admissible  and  there 
might  be  conflicting  statements." 
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Apart  however  from  the  inadmissibility  of  the  report,  I 
find  nothing  in  it  definitely  fixing  negligence  upon  the  defen- 
dants. The  superintendent  is  not  the  highest  authority 
in  regard  either  to  the  character  of  the  car  or  the  condition 
of  the  track.  These  are  matters  within  the  knowledge  and 
under  the  care  of  special  men.  The  mechanical  foreman, 
the  car  inspector  and  the  section  foreman,  all  affirm  that 
nothing  existed  in  respect  of  the  car  or  the  condition  of  the 
track,  which  would  account  for  or  cause  the  accident.  In 
the  face  of  this  evidence  of  the  parties  concerned  and  having 
special  knowledge,  I  do  not  think  any  casual  statements  in 
a  confidential  report  to  the  company  should  be  received,  or 
given  any  weight  if  received. 

I  have  come  to  the  conclusion  that  the  defendants  have 
established  reasonable  care  and  skill  in^the  running  of  this 
train,  that  no  negligence  has  been  brought  home  to  them 
by  the  evidence,  and  no  cause  shewn  for  the  accident  that  it 
was  in  their  power  by  any  reasonable  care  and  skill  to  have 
averted,  and  therefore  the  company  is  not  liable  to  the  plain- 
tiff for  damages. 

There  remains  the  question  of  contributory  negligence, 
with  which  it  is  proper  to  deal,  although  in  view  of  the  con- 
clusion I  have  reached  upon  the  first  question,  this  is  not 
really  essential.  I  do  not  think  the  plaintiff  had  any  occa- 
sion because  a  car  on  a  train  running  four  or  five  miles  an 
hour  went  off  the  track  in  a  perfectly  level  country,  to  rush 
to  the  door  and  leap  blindly  without  looking,  when  within  two 
hundred  feet,  and  within  a  few  moments,  the  car  stopped. 
None  of  the  other  passengers  jumped  from  the  train,'  which 
is  an  indication  of  what  ordinary  persons  would  do  under 
such  circumstances,  and  no  one  was  injured.  Even  if  plain- 
tiff from  any  infirmity  of  nerves  thought  it  necessary  to  leave 
the  car,  he  might  at  least  have  taken  the  precaution  of  look- 
ing about  him  for  an  instant  to  select  some  suitable  place  to 
land.  The  brakesman  got  off  at  the  same  time  to  give  the 
signal,  but  he  let  himself  down  gently.  The  plaintiff  with- 
out a  glance  about  him  leaped  into  a'  hole,  with  rock  bottom, 
and  sustained  injuries  which  were  entirely  needless  and 
which  no  reasonably  prudent  man  would  have  incurred. 
Some  allowance  must  undoubtedly  be  made  for  the  excite- 
ment which  the  jolting  of  the  car  would  occasion;  we  can- 
not impose  upon  a  man  in  these  conditions  all  the  require- 
ments of  deliberation  and  care  which  would  be  necessary 
under  other  conditions  less  disturbing.     But  while  the  rail- 
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way  company  is  responsible  for  reasonable  care  in  the  run- 
ning of  its  trains,  and  while  they  must  submit  to  the  con- 
sequences of  any  proved  negligence,  it  is  scarcely  reasonable 
to  hold  them  responsible  for  the  vagaries  of  passengers  who 
needlessly  get  into  a  panic  and  leap  blindly  into  dangerous 
places,  which  the  slightest  care  would  have  avoided.  I  think 
there  was  contributory  negligence  in  this  case. 

In  view  of  the  conclusions  I  have  reached  touching  the 
absence  of  negligence  on  the  part  of  the  defendants,  a*  well 
as  the  contributory  negligence  of  plaintiff,  I  am  of  opinion 
that  plaintiff's  action  should  be  dismissed  with  costs. 

Meagher,  J.,  read  a  judgment  dismissing  the  appeal,  in 
which  Townshend  and  Praser,  JJ.,  concurred. 


QUEBEC. 

Recorder's  Court  (Montreal).  august  6th,  1907. 

CITY  OF  MONTREAL  v.  MONTREAL  STREET  BAIL- 
WAY  COMPANY. 

Municipal  Taxation — Assessment  of  <e Immovable  Property" 
under  Montreal  City  Charter — Electric  Street  Railway — 
Poles,   Wires  and  Rails — "Motive  Power/' 

A.  W.  Atwater,  K.C.,  for  plaintiff. 
C.  S.  Campbell,  K.C.,  for  defendant. 

His  Honour  Recorder  Weir  now  (August  6th,  1907). 
delivered  judgment. 

The  city  sues  for  arrears  of  assessments  from  1902  to 
1905  inclusively,  due  on  motive  power,  lands,  buildings, 
poles,  wires,  and  rails  of  the  defendant.  The  amount 
claimed,  with  interest  to  September  1,  1906,  is  $39,691.80. 

The  action  is  based  upon  the  valuation  roll  prepared 
annually  by  the  city  assessors,  and  containing  the  civic  ap- 
praisement of  all  iin movable*  property  in  the  city.  What 
is  immovable  property?  Sec.  361  of  62  Vict.,  ch.  58  (the 
revised  and  consolidated  Charter  of  1899),  defined  it  as  com- 
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prising  not  only  lands  and  buildings,  but  machinery  and 
other  property  so  fixed  or  related  to  any  building  or  land 
as  to  form  part  of  the  realty,  and  also  all  pipes,  poles  wires, 
rails,  tunnels,  and  other  constructions  used  in  the  genera- 
tion or  distribution  of  power,  light,  heat,  water,  electricity, 
or  for  traction  purposes,  whether  over  or  under  the  streets 
or  highways. 

This  section  wa^  replaced  in  the  following  year  (63  Vict, 
ch.  49,  sec.  ii.),  by  one  which  excluded  from  the  previous 
definition  industrial  machinery,  tools,  and  shafting,  save 
only  such  as  is  employed  for  the  purpose  of  producing  or 
receiving  motive  power;  but  the  amended  definition  still 
included  in  its  scope  pipes,  poles,  wires,  rails,  tunnels,  etc.,  as 
in  the  statute  of  180!).  Neither  of  these  definitions  is  incom- 
patible with  the  declaration  of  our  Civil  Code,  Art.  375,  that 
property  is  immovable  either  by  its  nature  or  by  its  desti- 
nation, or  by  reason  of  the  object  to  which  it  is  attached,  or,, 
lastly,  by  determination  of  law. 

In  resisting  the  city's  action,  the  defendant  urges  a 
number  of  grounds  which  1  shall  discuss  in  turn,  although 
1  do  not  follow  the  order  in  which  thev  stand  in  the  written 

a. 

pleas. 

First,  1  consider  an  alleged  agreement  between  the 
parties  to  submit  a  special  case  to  the  Superior  Court  in 
virtue  of  Art.  501)  of  the  Code  of  Civil  Procedure,  to  obtain 
an  authoritative  interpretation  of  the  law  in  respect  of 
these  assessments.  I  find  that  negotiations  did  advance 
pretty  far  towards  the  submission  of  a  case.  The  Finance 
Committee  and  its  chairman  accepted  the  proposal  and  in- 
strucfed  the  citv  attornevs  to  submit  a  "joint  referendum. 
A  case  was  actually  drawn  up,  but  some  criticism  having 
been  offered  as  to  the  form  of  it,  the  city  attorneys  declined 
to  proceed,  although  the  attorneys  of  the  defendant  seem 
to  have  exhausted  persuasion  in  seeking  a  basis  of  agree- 
ment. But,  however  this  mav  be,  no  effective  referendum 
was  ever  decided  upon  bv  the  citv  through  its  council— 
the  only  body,  I  itake  it,  that  could  bind  the  city,  and  in, 
reply  to  interrogatories  upon  faits  et  articles,  the  city  form- 
ally denies  that  any  special  case  was  agreed  to.  This  plea 
of  defendant,  therefore,  fails;  but  the  present  aciion  virtu- 
ally raises  some  of  the  points  which  it  was  proposed  to  refer 
to  the  Superior  Court,  and  it  is  my  duty  to  elucidate  them 

VOL.    III.    K.L.R.    NO.    9 — 30 


442         THE  EASTERN  LAW  REPORTER. 

as  far  as  possible,  although  in  a  less  authoritative  way,  per- 
haps, than  was  originally  contemplated. 

Defendant  has  also  invoked,  however,  and  chiefly  relies 
upon,  a  contract  for  the  establishment  and  operation  of  an 
electric  passenger  railway,  passed  between  it  and  the  city 
on  the  8th  March,  1893,  before  0.  Marin,  N.P.  This  is  the 
contract  under  which  the  company  defendant '  presently 
operates  the  trolley  system  in  use.  Defendant  cites  article 
3  of  the  contract,  which  is  important  enough  to  be  quoted 
in  full :  "  The  city  shall  grant  the  said  company  all  licenses, 
rights  and  privileges  necessary  for  the  proper  and  efficient 
use  by  the  electric  power  to  operate  cars  in  the  said  streets 
in  the  manner  successfully  in  use  elsewhere,  including  the 
right  to  open  said  streets  for  the  purpose  of  inserting  and 
maintaining  and  to  insert  and  maintain  poles  for  support- 
ing the  wires  conveying  electric  power,  but  only  for  the 
service  of  their  cars  and  not  otherwise,  provided  that  the 
said  city  be  not  bound  to  supply  any  land,  water  or  other 
property  whatever." 

Basing  itself  upon  this  concession,  defendant  submits: 
(1)  That  the  so-called  assessments  now  sought  to  be  levied 
are  not  properly  assessments  upon  property  which  is  im- 
movable at  common  law,  but  are  in  the  nature  of  licenses 
granted  by  the  contract  of  the  8th  March,  1893;  and  that 
the  true  intent  and  meaning  of  that  contract  covered  all 
licenses  which  the  city  had  power  and  authority  to  levy. 
Defendant  also  argues:  (2)  That  the  Act  62  Vict.  ch.  58, 
sec.  567,  provided  that  all  anterior  obligations  undertaken 
by  contract  or  effecting  powers  specially  granted  by  statute 
to  corporations  or  companies  should  remain  unimpaired, 
and  that  the  contract  of  the  8th  of  March,  1893,  having 
been  sanctioned  by  another  previous  statute  (57  Vict.  eh. 
73,  sec.  4),  which  declared  it  should  have  the  same  force 
as  if  incorporated  therewith,  the  said  contract  remained 
fully  effective  and  unimpaired  by  subsequent  legislation. 
The  statutes  of  1899  and  of  1890  granted  powers  of  taxa- 
tion in  respect  of  machinery  for  the  transmission  of  motive 
power  and  in  respect  of  poles,  wires,  rails,  etc.,  which,  it 
is  contended,  were  in  excess  of  the  powers  of  plaintiff  at 
the  date  of  its  contract  with  defendant  and  would  unjustly 
interfere  with  that  contract  if  allowed  to  dominate  it. 

Obviously  it  is  important,  in  weighing  defendant's  argu- 
•    ment,  to  determine  the  meaning  of  the  concession  of  "  all 
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licensee,  rights  and  privileges  necessary  for  the  proper  and 
efficient  use  by  electric  power  to  operate  cars  in  the  city, 
etc."  Is  this  grant  by  the  city  (a  grant  contained  in  a 
contract  ratified  by  the  legislature  by  a  statute  still  effec- 
tive), inconsistent  with  the  imposition  of  further  and  special 
assessments?  This  is  the  important  question  I  have  to 
answer,  without  following  defendant  in  his  very  doubtful 
assimilation  of  these  assessments  to  licenses  or  taxes. 

Now,  it  ought  to  be  noted  that  the  company  defendant 
does  not  owe  its  legal  existence  to  the  city,  but  to  the  legis- 
lature, which  granted  its  act  of  incorporation.  The  city  of 
Montreal,  indeed,  has  a  similar  statutory  origin.  In  tfie 
eye  of  the  law  there  are  two  corporations  contracting  with 
each  other  upon  an  equal  footing;  and  the  city  of  Montreal 
conceded  to  the  Street  Railway  Company  the  right  to  use 
streets,  and  to  insert  and  maintain  poles  and  wires  for  the 
car  service.  To  this  end  it  consented  to  grant  all  necessary 
licenses,  rights  and  privileges,  and  this  clause  and  all  the 
other  clauses  of  the  contract  have  been  approved  by  the 
legislature  and  declared  to  have  the  same  force  as  if  incor- 
porated with  the  statute  57  Vict.  ch.  73,  which  remains  un- 
repealed to  this  day.  Now  it  may  seem  strange,  under  these 
circumstances,  that  the  defendant  should  find  itself  called 
upon  to  pay  assessments  upon  the  value  of  the  poles,  wires, 
and  rails  it  was  permitted  by  contract  to  erect  and  main- 
tain, and  which  are  essential  to  the  fulfilling  of  the  con- 
tract; and  there  is  nothing  in  the  contract,  it  may  be  said, 
that  leads  to  the  opinion  that  the  city  ever  intended  to 
assess  these  poles,  wires,  or  rails.  While  this  reasoning  has 
a  certain  plausibility,  it  must  be  noted  that. nothing  in  the 
contract  shews  that  the  city  ever  intended  to  waive  assess- 
ment, even  if  it  be  admitted  that  it  could  waive  it.  As  to 
the  argument  that  it  only  acquired  the  right  to  assess  poles, 
wires,  and  rails,  subsequent  to  the  contract,  the  answer  is 
that,  while  it  is  true  that  an  express  and  specific  right  was 
only  acquired  after  the  contract,  it  by  no  means  follows 
that  this  right  did  not  antecedently  exist.  In  my  opinion, 
it  did.  The  city  is  e  mpowered  by  both  the  charters  of  1889 
and  1890  to  assess  all  immovable  property.  In  my  opinion, 
poles,  wires,  and  rails  are  immovable  property  at  law  and, 
therefore,  should  be  assessed  as  such;  and  if  J  am  correct 
in  that  opinion,  the  city  never  had  any  right  to  grant,  and 
presumably  never  intended  to  grant,  exemption  from  assess- 
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nients  in  respect  of  poles,  wires,  and  rails,  which  are  not 
included  in  the  list  of  immovables  which  are  exempt  from 
assessment.  The  city  could  not,  of  course,  grant  exemptions 
at  its  pleasure;  exemptions  legally  exist  only  as  provided 
by  law.  The  general  rule  is  that  all  immovable  property 
must  contribute  equitably  and  equally  to  the  revenue.  The 
intention  of  the  city,  therefore,  in  the  contract  with  de- 
fendant, even  if  construed  as  favourable  to  defendant  in  this 
regard,  is  not  conclusive  as  to  the  proper  defendant's  liabil- 
ity for  assessments  in  respect  of  poles,  wires,  and  rails,  and 
1  am  obliged  to  hold  that  only  an  express  legislative  ap- 
proval of  an  agreement  to  that  effect,  or  direct  legislative 
exemption  by  statute,  could  validly  relieve  defendant  from 
paying  assessments  upon  its  immovable  property  wherever 
found  and  of  whatever  kind,  within  tjie  limits  of  the  city. 

In  including  poles,  wires,  aud  rails  within  the  scope  of 
the  definition  of  immovable  property,  the  legislature  made 
no  new  law,  merely  made  assurance  doubly  sure.  Poles, 
wires,  and  rails,  by  their  destination  and  nature,  are  essen- 
tially immovable,  and  therefore  assessable.  The  establish- 
ment of  a  system  of  electric  train  cars  brought  into  exist- 
ence of  kind  of  property  not  essentially  different  from  some 
already  in  existence,  and  classified  without  difficulty  or  dis- 
pute?. The  jurisprudence  of  the  Courts  hardly  permits  a 
doubt  on  this  question.  Railways,  even  locomotives  and 
cars,  are  immovable  property,  whether  new  or  old,  accord- 
ing well-established  jurisprudence.  Barker  v.  Central  Ver- 
mont Ry.  Co.  Q.  ().  R.  U  C.  S.  467).  Rolling  stock  is  im- 
movable (G.  T.  Ry.  v.  E.  T.  Bank,  10  L.  C.  J.  11;  C.  P.  Ry. 
v.  Pichette  31  L.  C.  J.  8G).  So  are  the  pipes  and 
mains  laid  throughout  the  streets  of  a  city  by  a  gas 
company:  (Sherbrooke  Gas  and  Water  Co.  v.  City  of  Sher- 
brooke,  lo  L.  X.  22).  In  this  case  Tait,  J.,  now  C.J.,  fully 
and  learnedly  collated  the  authorities.  The  poles  and  wTires 
of  a  telephone  company  have  likewise  been  declared  immov- 
able (Bell  Telephone*  Co.  v.  Ascot.  Q.  O.  R.  16  C.  S.  436). 
In  this  judgment,  White,  J.,  cites  the  Sherbrooke  ease  with 
approval,  although  he  was  losing  counsel  at  the  Bar;  he 
also  cites  as  in  accord  a  decision  of  the  Ontario  Court  of 
Appeal,  Bell  Telephone*  Company  v.  The  City  of  Hamilton, 
2o  Ont.  A.  R.  351.  In  New  York,  foundations,  columns, 
and  superstructures  of  an  elevated  railway  in  a  city  have 
been  declared  taxable  (People  v.  Commissioners  of  Taxes, 
82  N.  Y.  459);  also  the  track  of  a  surface  street  railway 
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(New  Haven  v.  Fair  Haven  Street  Railway  Co.,  38  Conn. 
422).  The  Am.  &  Eng.  Encyc.,  vol.  27,  page  641,  also  gives 
a  long  list  of  cases  where  railroads  in  streets,  as  elsewhere, 
are  held  to  be  taxable  as  immovable.  (See  also  vol.  18,  pp. 
14,"),  146,  and  vol.  23,  p.  894).  In  Rhode  Island,  electric 
wires,  poles,  dynamos,  and  electric  switchboards  have  been 
held  taxable  as  personal  property,  being  removable  without 
injury  to  the  freehold  (Newport  Illuminating  Co.  v.  Asses- 
sors, 19  R.  I.,  632),  but  this  holding,  save,  possibly,  in  re- 
gard to  the  switchboards,  is  inconsistent  with  and  contrary 
to  the  general  jurisprudence. 

I  have  next  to  decide  whether  the  defendant  is  pro- 
perly asked  to  contribute  for  what  is  called,  in  the  valua- 
tion roll,  "  motive  power,"  by  which  is  meant,  as  explained 
by  Mr.  Owens,  one  of  the  city  assessors,  the  engines,  boilers, 
condensors,  and  electric  dynamos,  used  to  distribute  the  mo- 
tive power.  It  may  be  observed  that  there  is  no  stipula- 
tion regarding  motive  power  in  the  contract  upon 
which  the  defendant  relies.  It  may  also  be  noted 
that  the  machinery  just  particularized  is  attached 
to  buildings  upon  defendant's  own  property.  De- 
fendant strives  to  shew,  but  unsuccessfully,  as  1 
think,  that  the  machinery  assessed  as  motive  power  was 
easily  separable  and  not  therefore  assessable  as  immovable. 
The  statute  clearly  gives  the  city  the  right  to  assess  "machin- 
ery, tools  and  shafting  employed  for  the  purpose  of  producing 
01  receiving  motive  power  "  (63  V.  c.  49,  s.  11).  I  am  of 
opinion,  therefore,  that  defendant  is  properly  assessed  under 
the  classification  of  "  motive  power/'  The  principles  illus- 
trated by  the  cases  already  cited  are  also  applicable  to 
machinery  of  this  kind.  A  steam  engine  fixed  to  a  building 
has  been  held  to  be  an  immovable  (Pillon  v.  Bisson,  23 
L.  0.  J.,  32;  so  also  a  church  organ  (Binks  v.  Trinity  Church, 
25  L.  C.  J.  258) ;  see  other  authorities  under  art.  379,  Beau- 
champ's  Civil  Code,  all  in  harmony  with  the  well-known 
maxim  quod  solo  inaedificatur  solo  cedit. 

On  the  whole,  I  arrive  at  the  conclusion  that  the  city  is 
entitled  to  judgment,  and  I  accordingly  condemn  defendant 
in  the  sum  of  $39,691.80,  as  per  the  city  treasurer's  state- 
ment of  claim,  with  further  interest  of  $35,953.50  from  the 
1st  September,  1906,  at  the  rate  of  5  per  cent,  until  pay- 
ment. This  interest  to  date  amounts  to  $1,841.70,  so  that 
the  total  sum  due  the  city  at  this  date  is  $41,535.50.  Costs 
follow  suit. 
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QUEBEC. 

Superior  Court.  August  5th,  1907. 

HOULE  v.  ST.  AUBIN. 

Debtor  and  Creditor  —  Loan  Security  —  Deed  of  Sale  — 
"  Contre-lettre  " — Construction  of  Terms  of  Two  Instru- 
ments so  as  to  Make  One  Complete  Contract — Condition- 
al Sale — Obligation  to  Maintain  Insurance — Breach — 
Forfeiture — Compensation. 

On  the  7th  of  October,  1904,  Michel  Houle  and  Dame 
Alphonse  Houle,  the  plaintiffs  in  the  present  suit,  obtained 
from  St.  Aubin,  the  defendant,  the  loan  of  $725,  upon  the 
security  of  a  deed  of  sale,  modified,  however,  by  an  addi- 
tional or  supplementary  deed  in  the  form  of  a  "contre- 
lettre,"  both  passed  before  Biron,  notary. 

\The  property  alleged  to  have  been  sold  is  situate  in  St. 
Martin  street,  in  the  city  of  Montreal,  and  was  held  in  com- 
mon by  the  two  plaintiffs,  together  with  one  J.  Edouard 
Hurtubise,  their  nephew.  As  frequent  references  will  have 
to  be  made  to  this  "  contre-lettre,"  I  will  give  fhere  its  main 
dispositions,  leaving  out  such  parts  of  it  as  have  no  connec- 
tion with  the  issues  raised  in  this  cause.  They  are  as  fol- 
lows : — 

"  1.  The  parties  declare  that  the  sale  agreed  to  this  day, 
by  the  parties,  is  but  a  contract  of  guarantee  to  secure  the 
reimbursement  of  a  loan.     .     .     . 

"2.  The  interest  .  .  .  shall  be  7  per  cent.,  payable 
semi-annually,  the  first  instalment  to  become  due  on  the 
7th  day  of  April,  1905. 

"  3.  This  loan  is  for  the  term  of  two 'years  .  .  .  but 
the  money  loaned  may  be  returned  after  12  months.  .  .  . 

"  4.  The  parties  of  the  second  part  shall  continue  to  ad- 
minister the  property,  collecting  their  share  of  the  rent,  pay- 
ing the  taxes  and  the  premiums  of  insurance,  in  order  that 
said  immovable  be  protected  against  any  loss  by  fire,  all  on 
the  express  condition  that  the  property  be  kept  in  good 
order,  and  also  on  the  condition  that  at  each  renewal  of  the 
insurance,  said  renewal  be  made  by  said  party  of  the  second 
part,  with  a  company  of  insurance  selected  by  St.  Aubin. 
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"  5.  From  this  day  up  to  the  expiration  of  the  term  of 
the  loan  .  .  .  the  parties  of  the  second  part  shall  cause 
the  buildings  on  said  property  to  be  insured  for  at  least 
$700,  and  shall  have  the  policy  transferred  to  M.  St.  Aubin. 

"  6.  It  is  expressly  agreed  (and  the  present  clause  is 
strictly  imperative),  that  upon  the  failure  by  the  vendors  to 
return  the  money  loaned  at  the  specified  time,  or  upon  their 
failure  to  pay  within  a  delay  of  fifteen  days  after  the  same 
h£d  become  due,  any  premium  of  insurance,  or  upon  their 
failure  to  pay  any  taxes  or  any  of  the  semi-annual  instal- 
ments of  interest  within  sixty  days  after  the  same  had  also 
become  due,  then  the  said  vendors  shall,  ipso  facto,  forfeit 
their  right  in  the  property  sold,  and  Mr.  St.  Aubin  shall 
from  that  time  become  the  absolute  owner  of  plaintiffs'  share 
in  said  property/' 

It  is  conceded  that  both  the  deed  of  sale  and  the  "  contre- 
lettre  "  must  be  read  together  and  as  one  contract.  Such 
being  the  case,  the  first  question  to  be  inquired  into  is: 
What  sort  of  a  contract  is  this?  Is  it  a  mere  hypothecary 
obligation,  as  the  plaintiffs  would  have  us  believe  ?  ~  Or  is  it 
a  contract  of  pledge?  Or,  again,  is  it  a  sale  subject  to  a 
right  of  redemption,  as  was  asserted  by  the  defendant  at 
the  argument  of  the  case? 

1  hold  that  the  contract  which  has  been  agreed  to  by  the 
parties  cannot  be  classified  under  any  of  the  three  heads  I 
have  just  mentioned.  1.  An  obligation  bearing  hypothec,  does 
not  transfer  any  right  of  ownership,  as  appears  to  be  the  case 
here.  2.  It  is  clear  that  it  is  not  a  contract  of  pledge 
(nautissement);  no  pledge  can  be  said  to  exist,  unless  the 
thing  pledged  has  passed  into  the  possession  of  the  party  in 
whose  favour  the  pledge  was  intended  to  be  made.  3.  It  is 
not  a  sale  subject  to  redemption,  for  the  reason  that  in  such 
contract  the  purchaser  becomes  the  owner  of  the  thing  sold 
from  the  very  date  of  the  purchase,  which  is  not  the  case 
here. 

I  hold  that  the  present  contract  is  a  conditional  sale, 
subject  to  three  distinct  suspensive  conditions,  elach  of 
which  may  entail  the  forfeiture  of  the  vendors'  right  of 
ownership  in  their  property.  So  long  as  any  one  of  those 
three  conditions  has  not  come  to  pass  the  vendors  shall  con- 
tinue to  remain  the  owners  of  the  property,  as  they  were 
before  the  signing  of  the  two  deeds.    Those  three  conditions 
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are  to  be  found  in  clause  6  of  the  "  eontre-lettre,"  and  they 
read  as  follows: — 

1.  If  the  plaintiffs  fail  to  return  the  money  borrowed 
within  the  time  specified  in  the  eontre-lettre. 

2.  If  they  fail  to  pay  any  overdue  taxes  or  any  of  the 
instalments  of  interest  accruing  upon  the  loan  within  sixty 
days  after  the  same  has  become  payable. 

3.  If  they  fail  to  pay  any  premium  of  insurance  within 
fifteen  days  after  such  premium  has  become  due. 

This  first  point  being  settled,  I  will  now  continue  the 
narrative  of  the  facts:  On  the  7th  day  of  October,  1904, 
the  date  of  the  loan,  the  property  in  question  was  already 
insured  in  a  company  known  as  "  The  Commercial  Union'' 
for  $1,700,  and  the  contract  had  yet  nearly  six  months 
to  run.  It  was  then  agreed  between  the  parties  that 
the  policy  obtained  from  the  Commercial  Union  would 
be  transferred  to  St.  Aubin,  but  it  turned  out  that  for 
one  reason  or  another,  probably  through  negligence  on 
the  part  of  Houle,  this  was  never  done.  It  must  be  con- 
ceded, however,  that  St.  Aubin  on  his  own  side  does  not  ap- 
pear to  have  made  any  very  great  efforts  to  secure  the  trans- 
fer in  question. 

1  now  come  to  the  narrative  of  a  certain  circumstance 
which  is  of  a  nature  to  throw  considerable  light  upon  the 
object  which  the  defendant  had  in  view  when  he  had  thought 
it  advisable  for  him  to  conceal  a  simple  contract  of  loan 
under  the  form  of  a  qualified  sale.  In  the  latter  end  of  the 
fall  (1904)  the  Houle  estate,  that  is  to  say  the  two  plaintiffs 
together  with  their  joint  owner,  Hurtubise,  no  doubt  with  a 
view  to  rid  themselves  of  the  dangerous  contract  they  had 
passed  with  St.  Aubin,  had  put  up  the  St.  Martin  street  pro- 
perty for  sale.  Having  found  a  purchaser  in  the  person  of 
one  E.  A.  Cardinal,  who  was  willing  to  pay  $2,100  for  the 
property,  they  decided  to  let  him  have  it  at  that  price;  but 
as  they  would  have  to  reimburse  St.  Aubin  in  respect  of  his 
loan,  before  the  sale  could  be  made  complete  and  final,  they 
gave  Cardinal  a  written  promise  of  sale  pending  the  negotia- 
tions for  a  settlement  with  St.  Aubin.  No  sooner,  however, 
did  St.  Aubin  hear  of  this  promise  of  sale  than  he  hastened 
to  send  a  written  protest  to  William  Walker,  the  tenant  on 
the  property,  notifying  him  that,  owing  to  the  fact  that  the 
plaintiffs  had  failed  in  the  fulfilment  of  some  of  their  ob- 
ligations under  the  "  eontre-lettre,"  he  intended  to  assert 
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his  right  to  the  ownership  of  plaintiff's  share  in  the  pro- 
perty, and  to  claim  the  two- thirds  of  the  rent  in  future.  As 
a  matter  of  fact,  he  actually  did  collect  from  Walker  $21.32, 
being  plaintiffs'  proportion  of  the  rent  for  the  months  of 
February  and  March,  1905. 

The  plaintiffs,  as  may  be  expected,  endeavoured  to  dis- 
suade him  from  his  design,  but  to  no  purpose. 

Seeing  that  all  attempts  at  conciliation  were  useless,  they 
took  out  their  present  action  for  the  recovery  of  the  sum  of 
$21.32  collected  bv  St.  Aubin  from  Walker,  as  stated  above. 

This  suit  was  originally  instituted  before  the  Circuit 
Court,  but  was  later  on  taken  up  before  this  Court  by  means 

of  a  demand  for  evocation. 

« 

The  question  to  be  decided  is  whether  the  plaintiffs  had, 
prior  to  the  first  day  of  February,  1903,  forfeited  their  right 
of  ownership  in  the  property  through  their  omission  to  com- 
ply with  any  of  the  three  conditions  mentioned  in  clause  6 
of  the  contre-lettre. 

The  contention  urged  by  the  defendant  may  be  condensed 
as  follows: — 

u  By  clause  5  of  the  contre-lettre,  he  says,  the  plaintiffs 
were  obliged  to  see  that  the  buildings  erected  upon  the  pro- 
perty were  insured  from  the  date  of  the  passing  of  the  deed 
of  sale  down  to  the  termination  of  the  loan.  This,  he  says, 
they  did  not  do. 

"  As  the  property  was  already  insured,"  he  further  says, 
"I  agree  to  remain  content  with  a  transfer  of  the  policy 
then  in  existence,  but  said  policy  was  never  transferred  to 
me,  and  in  neither  case  was  there  any  guarantee  given  me, 
as  was  stipulated  in  the  '  contre-lettre/  that  in  the  event  of 
the  buildings  being  destroyed  by  fire,  I  would  not  be  obliged 
to  lose  my  money."  There  cannot  be  any  doubt  that  the  plain- 
tiffs were  obliged  under  clause  5  of  the  'contre-lettre,'  to 
keep  the  property  insured,  whilst  the  loan  lasted,  to  the 
amount  of  at  least  $700,  but  I  find  that  this  part  of 
plaintiffs'  obligation  was  already  complied  with  by  the  fact 
that  at  the  time  here  referred  to,  there  was  already  an  in- 
surance upon  the  property  to  an  amount  much  in  excess  of 
that  required  by  clause  5,  referred  to  above.  Defendant's 
pole  ground  of  complaint,  therefore,  was  not  that  the  pro- 
perty in  question  was  not  insured,  but  that  being  insured, 
the  policy  had  not  been  transferred  to  him,  as  was  provided 
in  said  clause.  I  must  observe,  however,  that  such  omission 
on  the  part  of  the  plaintiffs  was  not  one  of  the  three  men- 
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tioned  in  clause  6,  which  entailed  for  the  plaintiffs  the  loss 
of  their  share  in  the  property.  The  defendant  had  certainly 
a  remedy  by  which  his  contract  with  the  plaintiffs  might  be 
enforced,  but  that  remedy  did  not  consist  in  his  assuming 
the  power  to  take  possession  of  the  property,  as  he  actually 
did.  His  remedy  was  to  be  in  the  disposition  of  article 
1067  of  the  Civil  Code.  He  should  first  have  protested  his 
vendors  in  writing,  and  this  done,  if  they  persisted  in  their 
default,  he  should  have  compelled  them  to  submit  to  that 
part  of  their  contract  by  means  of  a  suit  at  law;  but  under 
no  circumstances  could  he  take  the  law  in  his  own  hands 
and  pronounce  de  piano  a  forfeiture  which  his  contract  did 
not  justify. 

This  being  the  only  reason  invoked  by  the  defendant  for 
his  having  assumed  to  have  become  the  owner  of  plaintiffs' 
share  in  the  property,  prior  to  his  collecting  the  two  months' 
rent  from  Walker,  and  said  reason  being  held  to  be  un- 
founded and  without  justification,  I  might  here  abstain  from 
any  further  investigations,  and  at  once  condemn  the  defend- 
ant to  pay  to  the  plaintiffs  the  sum  of  $21.32  collected  by 
him,  but  as  the  parties  have  insisted,  in  view  of  putting  an 
end  to  further  litigation,  that  I  should  pronounce  upon  the 
other  reasons  urged  by  the  defendant,  1  shall  now  proceed 
to  do  so  in  as  few  words  as  possible. 

The  second  reason  urged  by  the  defendant  for  pretend- 
ing to  have  become  the  owner  of  plaintiffs'  share  in  the  pro- 
perty is  that  on  the  first  day  of  April,  1905,  when  the  insur- 
ance with  the  Mercantile  Union  lapsed,  the  plaintiffs  failed 
to  take  up  a  new  insurance  with  a  company  of  the  defend- 
ants' own  choice,  as  is  stipulated  by  section  4  of  the  contre- 
lettre. 

The  answer  of  the  plaintiffs  to  this  complaint  of  the 
defendant  is  quite  simple :  "  We  did  not  do  so,  they  say, 
to  the  defendant,  because  you  did  not  give  up  the  means  of 
doing  so;  you  have  attempted  to  mislead  us  by  stating  that 
you  would  see  to  this  insuring  of  the  property  yourself.  Hav- 
ing discovered,  however,  at  the  last  moment,  that  you  had 
not  done  so,  we  did  the  next  best  thing  that  could  be  ex- 
pected from  us  under  the  circumstances;  we  insured  the 
property  with  the  Royal  Insurance  Company,  and  made  the 
loss  payable  to  you." 

The  proof  shews  that  this  new  insurance  was  taken  up 
within  the  15  days  of  grace  stipulated  in  section  6  of  the 
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contre-lettre,  and,  therefore,  in  time  to  avoid  the  forfeiture 
therein  stipulated. 

This  reason  must,  therefore,  be  dismissed. 

The  next  reason  urged  ia  that  the  instalment  of  interest, 
which  fell  due  on  the  7th  of  April,  was  never  made,  nor  ever 
legally  offered. 

The  facts  were  these : — 

On  the  evening  of  the  7th  of  June,  1905,  which  was  the 
last  day  of  grace  for  the  payment  of  the  first  instalment  of 
interest,  which  had  become  due  on  the  7th  day  of  April, 
Michel  Houle  called  at  St.  Aubin's  house  between  seven  and 
eight  o'clock  to  hand  him  the  amount  due.  He  was  received  by 
St.  Aubin's  wife,  who  told  him  that  her  husband  was  away 
from  home  and  declined  to  accept  the  money  which  was  then 
offered  to  her.  On  the  following  morning  Houle  again  re- 
turned to  the  house,  where  St.  Aubin,  after  keeping  him 
waiting  for  a  couple  of  hours,  finally  consented  to  shew  him- 
self. Houle  was  told  to  repair  to  the  office  of  Biron,  who, 
in  addition  to  his  being  St.  Aubin's  notary,  was  also  his 
agent,  and  to  wait  for  him  there.  Houle  called  at  Biron's 
office  and  waited  again  for  a  considerable  time,  but  St.  Au- 
bin never  shewed  himself.  Houle  again  offered  his  money 
to  Biron,  but  his  offer  was  refused  on  the  ground  that 
the  bills  he  had  then  in  his  possession  were  not 
Dominion  notes, '  and,  furthermore,  on  the  ground  that 
the  delay  of  grace,  having  elapsed,  he  was  now  too 
late.  I  will  not  enter  'into  any  further  details,  but  con- 
tent myself  with  stating  that  if  the  payment  of  this  instal- 
ment was  not  made  on  the  evening  of  the  7th  of  June  it  was 
due  to  the  action  of  St.  Aubin,  who  resorted  to  fraudulent 
manoeuvres  in  order  to  prevent  it.  I  hold  that  under  the 
circumstances  the  offer  and  tender  made  to  St.  Aubin's  wife 
and  renewed  to  his  agent  on  the  next  morning  was  sufficient, 
and  that  the  consignation  or  deposit  of  the  money,  which 
was  subsequently  made  in  the  hands  of  the  prothonotary  of 
this  Court,  was  also  sufficient. 

The  last  reason  urged  by  the  defendant  is  a  somewhat 
peculiar  one;  it  is  a  plea  of  compensation.  The  amount 
claimed  by  the  plaintiff,  he  says  (that  is  to  say,  the  $21. 38 
collected  by  him  from  Walker),  were  compensated  and  over 
by  the  sum  of  $25.37,  which  became  due  on  the  7th  of  April, 
1905,  and  represented  the  first  instalment  of  interest  upon 
the  money  loaned.    Now,  it  is  clear  that  this  plea  embodies 
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two  very  material  admissions.  The  first  one  is  that  the 
$21.32  collected  by  St.  Aubin  was  not  his,  but  actually  be- 
longed to  the  plaintiffs;  and  the  second  one,  that  the  pay- 
ment of  interest,  which  became  due  on  the  7th  of  April, 
190o,  was  actually  made  as  a  result  of  the  alleged  compensa- 
tion. It  follows,  therefore,  that  his  present  pretension,  to 
the  effect  that  he  became  the  proprietor  of  plaintiff's  share 
in  the  property,  owing  to  the  fact  that  said  payment  was 
never  made  nor  even  offered,  is  without  foundation. 

This  plea  of  compensation,  however,  cannot  be  of  very 
great  help  to  the  defendant.  What  I  am  called  upon  to 
decide  is  not  so  much  whether  St.  Aubin,  having  collected 
money  which  belonged  to  the  plaintiffs,  should,  not  be  per- 
mitted to  compensate  the  amount  then  received  by  him 
with  any  claim  he  may  have  become  possessed  of  at  a  sub- 
sequent date  against  his  above-mentioned  creditors,  but 
whether  he  was  or  was  not  well  founded  in  his  pretension 
that  the  monev  bv  him  collected  was  his  own  for  the  reason 
that  he  had  become  the  owner  of  plaintiff's  share  in  the  pro- 
perty mentioned  in  this  case.  This  being  the  main  issue  in 
the  case,  the  defendant,  unless  he  proved  that  he  was  right 
in  pretending  that  he  ha  J  become  the  owner  of  plaintiff's 
right  in  the  property,  must  clearly  be  condemned,  notwith- 
standing his  plea  for  compensation. 

In  addition  to  this  first  plea,  the  defendant  has  obtained 
leave  to  put  in  a  second  one  "'  puis  darrein  continuance," 
which  contains  five  distinct  and  separate  allegations.  As  the 
first  and  last  allegations  of  this  last  plea  are  but  repetitions 
of  similar  allegations  which  I  find  in  the  first  plea,  I  shall 
not  as:ain  revert  to  them. 

The  second  allegation  is  to  the  effect  that  the  buildings 
on  the  property  were  not  kept  in  proper  condition.  As  this 
omission  here  referred  to  does  not  fall  under  any  of  those 
which  might  entail  plaintiff's  right  of  ownership  in  the  pro- 
perty, it  can  in  no  way  affect  the  present  case.  The  proof 
shews,  however,  that  the  repairs  which  were  needed  were 
attended  to  as  soon  as  a  demand  was  made  for  them  by  the 
tenant,  and  that  such  repairs  amounted  to  about  $800.  This 
reason,  therefore,  must  also  be  rejected. 

The  third  reason  is  that  the  second  instalment  of  inter- 
est, which  became  due  on  the  7th  day  of  October,  1905,  wa& 
never  made,  nor  ever  offered  by  the  plaintiffs.  At  the  date 
here  referred  to  the  present  action  was  pending,  and  it  ap- 
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pears  by  the  record  that  this  instalment  was  deposited  in 
the  hands  of  the  prothonotary.  I  believe  this  to  be  sufficient. 
In  the  case  of  Steel  v.  Crepeau,  decided  by  the  Court  of 
Keview,  in  1905,  it  wa.s  held  that  a  transfer  of  a  claim 
in  favour  of  the  party  defendant  during  the  pendency  of 
the  suit,  which  claim  was  afterwards  offered  in  compensation 
of  the  amount  sued  for,  need  not  be  served  upon  the  plaintiff 
in  the  suit,  inasmuch  as  the  parties,  being  in  the  presence 
of  each  other,  are  presumed  to  know  what  passes  between 
their  respective  counsel.  This  judgment  was  sustained  on 
appeal. 

The  fourth  reason  alleged  is  in  reference  to  the  payment 
of  a  sum  of  $4.48,  due  by  the  Estate  I  Joule  to  the  Seminary 
of  St.  Sulpice,  said  sum  being  due  lor  interest  upon  the 
capital  sum  of  $112.25,  representing  the  commutation  allow- 
ance for  certain  seignorial  rights  upon  the  property. 

It  must  be  observed  that  this  small  sum  of  $4.48  was  not 
a  tax.  nor  yet  was  it  part  or  portion  of  any  of  those  interests 
accruing  upon  the  loan,  and  which  were  to  be  paid  >emi- 
f.nnually.  The  penalty  of  forfeiture  provided  for  in  clause 
(;  of  the  "  eontre-lettre  "  does  not,  therefore,  apply  to  this 
omission  by  the  plaintiffs  to  pay  those  $4.48. 

But  there  is  more  to  be  said. 

By  the  terms  oi  a  deed  of  sale,  the  proportion  belonging 
to  the  plaintiffs  was  stated  to  have  been  sold  free  from  all 
incumbrances.  The  duty  of  the  defendant,  therefore,  was 
to  denounce  this  claim  of  the  Seminary  to  the  plaintiffs,  who, 
no  doubt,  would  have  paid  it  at  once.  I  find,  however,  that 
instead  of  doing  so,  St.  Aubin  hastened  to  pay  it  before  they 
could  know  the  first  thing  about  it;  no  doubt  with  the  in- 
tention of  shewing  that  on  this  point  at  least  he  had  found 
the  plaintiffs  in  default. 

This  sum  of  $4.48  was  also  deposited  in  the  hands  of  the 
prothonotary  by  the  plaintiffs,  together  with  the  two  instal- 
ments of  the  7th  of  April  and  of  the  7th  of  October,  100r>, 
due  for  interest  upon  the  loan. 

Upon  the  whole,  I  have  no  hesitation  whatever  in  com- 
ing to  the  conclusion  that  the  defendant  has  totally  failed 
in  his  contention  that,  owing  to  some  omissions  on  the  part 
of  the  plaintiffs,  he  had  at  any  time  become  the  owner  of 
their  share  in  the  property  in  question  in  this  cause. 

The  judgment,  therefore,  will  be  as  follows: — The  plain- 
tiffs are  declared  to  have  remained  to  this  day  the  rightful 
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owners,  each,  for  the  proportion  of  one  undivided  third,  in 
the  property  here  referred  to;  the  two  pleas  of  the  defendant 
are  dismissed,  and  said  defendant  is  condemned  to  pay  to  the 
plaintiffs  the  sum  of  $21.32,  claimed  by  this  action,  together 
with  the  interest  accrued  thereon,  as  prayed  for  in  plaintiffs' 
declaration,  and  the  costs  incurred  as  well  before  the  Circuit 
Court  as  before  this  Court. 


NEW  BRUNSWICK. 

Full  Court.  June  5th,  1907. 

REX  v.  KAY,  ex  parte  PATRICK  GALLAGHER. 

Practice — Conviction  by  Magistrate  —  Certiorari  —  Defective 
Return  to  Writ — "  Transcript  of  Proceedings" 

In  making  his  return  to  a  writ  of  certiorari  to  remove  a 
conviction  the  magistrate  indorsed  on  the  writ  as  follows: 
<:  The  answer  of  James  Kay,  the  justice  within  mentioned. 
The  execution  of  this  writ  appears  in  the  schedule  hereto 
annexed." 

James  Kay  (L.S.) 
"  J.P.,  and  Stipendiary  and  Police  Magistrate 
for  the  County  of  Westmoreland." 

Attached  to  the  schedule  was  the  following  certificate: 
"  Westmoreland  County  to  wit: — 

"  I,  James  Kay,  a  Justice  of  the  Peace  and  Stipendiary 
and  Police  Magistrate  in  and  for  the  said  County  of  West- 
moreland, by  virtue  of  the  writ  of  our  Lord  the  King  to  me 
directed  and  delivered  and  hereunto  annexed,  do  send  the 
transcript  of  the  proceedings  against  Patrick  Gallagher, 
whereof  in  the  same  writ  mention  is  made  with  all  things 
touching  the  same  to  our  said  Lord  the  King  before  the 
King  himself  in  his  Supreme  Court  of  Judicature  for  the 
Province  of  New  Brunswick,  distinctly  and  openly  under 
my  seal  as  by  the  said  writ  is  commanded." 

"  In  witness  whereof  I  the  said  James  Kay  have  put  my 
seal  to  these  presents  at  the,  City  of  Moncton  in  the  County 
of  Westmoreland  this  27th  day  of  October,  A.D.  1906. 

James  Kay  (L.S.) 
"J.P.   and    Stipendiary   and   Police   Magistrate 
for  the  Countv  of  Westmoreland." 
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This  certificate,  the  original  proceedings,  and  the  convic- 
tion, were  annexed  to  the  writ. 

M.  G.  Teed,  K.C.,  for  the  applicant  for  the  writ,  objected 
that  the  return  to  the  writ  was  incomplete*  and  asked  for 
an  order  that  it  be  sent  back  to  the  magistrate  to  be  amended. 
The  magistrate  does  not  profess  the  original  proceedings 
but  a  "  transcript."  The  papers  returned  may  be  the  orig- 
inals, but  are  not  authenticated  as  such.  Cites  Rex  v.  Ken- 
yon,  6  B.  &  C.  640;  Grady  &  Scotland's  C.  P.  487. 

W.  B.  Chandler,  K.C.,  to  shew  cause  contra:  He  objected 
that  the  motion  for  an  order  to  have  the  return  sent  back 
was  not  the  proper  motion.  If  the  proper  return  had  not 
been  made,  the  motion  should  be  for  an  attachment  for  con- 
tempt. (The  Court  overruled  this  objection,  stating  that 
if  the  magistrate  through  ignorance  or  error,  and  with  no 
intention  of  disobeying  the  writ,  makes  an  incomplete  or 
improper  return,  the  practice  is  to  move  that  the  proceed- 
ings be  sent  back  for  correction).  Further,  the  proceedings 
should  not  be  sent  back.  "  Transcript "  does  not  necessarily 
mean  a  "  copy/'  The  return  on  its  face  shews  that  the  pro- 
ceedings are  the  originals  and  not  copies.  The  C°urt  may 
receive  and  adopt  any  authentic  certificate;  the  omission  of 
the  particular  form  can  be  objected  to  only  by  the  Court 
itself:   Grady  &  Scotland's  C.  P.  177. 

Tuck,  C.J. : — The  objection  raised  to  the  return  is  purely 
technical,  and  in  my  opinion  should  not  prevail.  The  pro- 
ceedings returned  are  undoubtedly  the  originals,  and  I  think 
they  are  sufficiently  authenticated  by  the  magistrate's  certi- 
ficate. 

Landry,  J: — I  agree.  Looking  at  the  papers,  I  am 
satisfied  the  original  proceedings  and  conviction  have  been 
returned;  and  the  magistrate  has  in  effect  so  certified. 

Barker,  J.: — T  think  the  return  is  not  sufficient.  The 
practice  requires  the  return  to  be  certified  by  the  magistrate. 
There  is  no  certificate  to  that  effect  here.  It  has  beefn 
argued  that  the  papers  themselves  shew  that  they  are  the 
original  papers  called  for  by  the  writ.  If  that  is  sufficient, 
then  the  return  would  be  good  if  there  was  no  certificate. 

McLeod,  J.: — I  am  inclined  to  agree  that  the  certifi- 
cate and  return  is  sufficient,  and  no  good  purpose  can  be 
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served  by  sending  them  back  to  the  magistrate.  Technically 
the  return  may  not  be  as  clear  and  definite  as  the  law  re- 
quires, and  to  avoid  any  objection  in  case  of  an  appeal,  I 
agree  that  the  return  should  go  back  to  the  magistrate  for 
correction. 

Gregory,  J. : — I  agree  with  my  brother  Barker.  A  very 
loose  practice  has  grown  up  in  respect  to  these  returns  in 
this  Court.  Counsel  have  been  in  the  habit  of  arguing  these 
rules  on  returns  which  are  in  no  sense  complete,  or  what 
the  practice  requires.  The  certificate  of  the  magistrate 
indorsed  on  the  writ  or  by  schedule  annexed  to  the  writ 
should  make  it  appear  clearly  that  the  proceedings  and 
papers  returned  are  the  original  papers  called  for  by  the 
writ.  If  for  any  reason  it  is  necessary  to  return  copies,  the 
return  should  explain  why  the  originals  have  not  been  re- 
turned. 

Tuck,  C.J. : — It  is  ordered  that  the  proceedings  be  sent 
back  to  the  magistrate  to  make  a  complete  return  on  or 
before  next  return  day. 

Haningtox,  J.,  was  not  present. 


NEW  BRUNSWICK. 

Fill  Court.  April  19th.  1907. 

MOHAN"  v.  O'KEGAX. 

Defamation  —  Libel  —  Publication  —  Confidential  Clerk  — 
Type-writer—  Privilege — Ordinary  Business  Comtn un ica~ 
tion — Employer  and  Employee — Pern urrer. 

Demurrer  to  Defendant's  pleas,  argued  in  Hilary  Term 
last,  before  TrcK,  C.J.,  Haxixc.tox,  Landry,  Barker, 
McLkod  and  Gregory,  JJ. 

D.  Mullin,  K.O.,  for  plaintiff. 
M.  G.  Teed,  K.C.,  for  defendant. 

Tuck,  C.J. : — This  is  a  demurrer  to  the  defendant's  pleas. 
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John  J.  Morgan,  the  plaintiff,  by  his  declaration  sues 
the  defendant,  John  O'Began,  for  that  the  defendant  falsely 
and  maliciously  published  of  the  plaintiff  in  a  letter  ad- 
dressed to  the  plaintiff  and  dictated  by  the  defendant  to  his 
stenographer  and  transcribed  on  a  type-writer  signed  by  the 
defendant  in  his  own  handwriting  and  mailed  through  the 
post  to  the  plaitiff  by  the  name  of  John  Morgan,  the  follow- 
ing words  that  is,  to  say :  "  I  (meaning  the  defendant)  find 
that  you  (meaning  the  plaintiff)  have  not  yet  returned  that 
$1.16.  I  (meaning  the  defendant)  now  write  to  inform  you 
(meaning  the  plaintiff)  that  if  this  amount  is  not  returned 
on  or  before  Monday  next  the  24th  inst.,  I  (meaning  the 
defendant)  will  place  it  in  the  hands  of  my  solicitors  for  1 
(meaning  the  defendant)  will  not  allow  a  thief  like  you 
(meaning  the  plaintiff)  to  steal  from  me  (meaning  the  de- 
fendant) in  such  a  manner.  It  is  not  the  amount  that  1 
(meaning  the  defendant)  care  for  but  the  principle,  and  any 
thief  who  would  so  slyly  do  such  a  dishonest  act  should  be 
exposed." 

There  are  three  counts  in  the  declaration,  but  they  are 
substantially  the  same.  The  defendant  pleads  not  guilty 
to  all  the  counts.  And  for  a  second  plea  to  the  first  count 
of  the  plaintiff's  declaration  the  defendant  says,  "that  the 
words  set  out  in  the  said  count  as  having  been  written  in 
the  said  alleged  letter  were  not  dictated  by  the  defendant 
to  a  stenographer,  but  were  drafted  by  the  defendant  and 
handed  to  his  typewriter,  who  is,  and  was  at  that  time,  a 
confidential  clerk  of  the  defendant,  to  whom  the  defendant 
was,  and  has  been  for  a  considerable  time  previously  thereto 
and  is,  accustomed  to  entrust  the  typewriting  of  letters  and 
documents  of  a  confidential  nature;  that  the  same  was  in 
the  performance  of  her  duties  as  such  confidential  clerk 
typewritten  by  the  said  clerk  when  the  same  was  signed  by 
the  defendant:  that  prior  to  the  said  letter  being  mailed  to 
the  plaintiff  and  prior  to  its  receipt  by  the  plaintiff  no  per- 
son other  than  the  defendant  and  his  said  confidential  clerk 
saw  the  same,  and  the  defendant  further  says  that  prior  to  the 
said  draft  of  letter  being  so  given  as  aforesaid  to  the  said 
clerk,  the  said  clerk  had  been  instructed  by  the  defendant 
to  keep,  and  thoroughly  understood  that  it  was  her  duty  to 
keep,  all  letters  which  she  typewrote  for  the  defendant,  in- 
cluding said  letter  to  the  plaintiff,  absolutely  confidential, 
and  not  to  disclose  their  contents  to  any  person,  and  the 

vol.  in.  B.L.B.  no.  9 — 31 
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defendant  further  says  that  neither  the  said  letter  nor  its 
contents  was  disclosed  by  the  defendant  or  the  said  clerk 
to  any  person;  that  the  said  defendant  wrote  the  said  draft 
of  letter  and  caused  said  letter  to  be  sent  to  the  plaintiff, 
who  had  been  in  his  employment,  bona  fide  and  honestly 
believing  at  the  time  that  all  the  statements  and  allegations 
made  therein  were  true,  and  the  same  was  written  and  sent 
to  the  plaintiff  without  any  malice  on  the  part  of  the  defend- 
ant toward  the  plaintiff." 

There  is  in  effect  the  same  plea. to  each  of  the  other 
counts.  The  plaintiff  says  that  the  second,  third  and  fourth 
pleas  are  bad  in  substance. 

The  grounds  of  demurrer  concisely  stated  are,  that  the 
circumstances  set  forth  in  the  above  named  pleas  do  not 
shew  that  the  publication  of  the  defamatory  letter  was  a 
privileged  occasion,  and  consequently  that  none  of  the  said 
pleas  is  an  answer  to  the  plaintiff's  action. 

The  plaintiff  sets  forth  the  reasons  why  his  demurrer  is 
good  in  law  and  contends  that  there  was  a  publication  of 
the  libel  contained  in  the  said  letter,  when  the  draft  of  same 
was  handed  by  the  defendant  to  his  clerk,  and  that  the 
occasion  was  not  privileged;  or,  in  other  words  that  the 
privilege  was  taken  away  by  the  publication  to  the  type- 
writer, and  the  defendant  is  therefore  liable  and  further 
that  it  does  not  fall  within  the  ordinary  business  of  a  mer- 
chant to  write  defamatory  statements,  and  if  he  does  so,  it 
is  not  reasonably  necessary,  as  he  is  doing  a  thing  not  in 
the  ordinary  course  of  business,  that  he  should  cause  the 
statement  to  be  copied  by  his  clerk,  and  that  none  of  the 
said  pleas  demurred  to  shews  a  good  defence  in  law  to  the 
plaintiff's  declaration. 

Before  the  argument  in  this  case,  my  view  was  that  the 
defendant  ought  to  succeed,  but  the  cases  cited  seem  to  cast 
grave  doubt  upon  that  view. 

There  are  two  questions  involved,  namely,  privilege  and 
publication.  This  is  a  case  of  an  employer  speaking  defam- 
atory language  to  another  of  a  person  employed. 

The  first  case  cited  by  the  plaintiff's  counsel  in  support 
of  the  demurrer  is  Pullman  v.  Hill,  (1891)  1  Q.  B.  524. 
This  case  came  before  Lord  Esher,  M.R.,  Lopes,  and  Kay, 
L.  JJ.  This  was  an  action  for  libel,  where  it  appeared  that 
the  alleged  libel  was  contained  in  a  letter  respecting  the 
plaintiffs,  two  of  the  members  of  a  partnership — written 
on  behalf  of  the  defendants,  a  limited  company,  and  sent 
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by  post,  in  an  envelope  addressed  to  the  firm.  The  writer 
did  not  know  that  there  were  other  partners  in  the  firm. 
This  letter  was  dictated  by  the  managing  director  of  the 
defendants  to  a  clerk,  who  took  down  the  words  in  short- 
hand, and  then  wrote  them  out  in  full  by  means  of  a  type- 
writing machine.  The  letter  thus  written  was  copied  by  an 
office  boy  in  a  copying  press.  When  it  reached  its  destina- 
tion, it  was  in  the  ordinary  course  of  business  opened  by 
a  clerk  of  the  firm  and  was  read  by  two  other  clerks:  It 
was  held,  (reversing  the  judgment  of  Day,  J.),  that  the 
letter  must  be  taken  to  have  been  published  to  the  plaintiffs 
clerks  and  the  defendants'  clerks  and  that  neither  occasion 
was  privileged. 

In  delivering  judgment,  the  Master  of  the  Eolls  said,  (p. 
527)  "  If  the  writer  of  a  letter  shews  it  to  his  own  clerk,  in 
order  that  the  clerk  may  copy  it  for  him,  is  that  a  publica- 
tion of  the  letter  ?  Certainly  it  is  shewing  it  to  a  third  per- 
son; the  writer  cannot  say  to  the  person  to  whom  the  letteT 
is  addressed,  c  I  have  shewn  to  you,  and  to  no  one  else/  1 
cannot,  therefore,  feel  any  doubt,  that,  if  the  writer  of  a 
letter  shews  it  to  any  person,  other  than  the  person  to  whom 
it  is  written,  he  publishes  it.  If  he  wishes  not  to  publish 
it,  he  must,  so  far  as  he  possibly  can,  keep  it  to  himself,  or 
he  must  send  it  himself  straight  to  the  person  to  whom  it 
is  written.  There  was,  therefore,  in  this  case  a  publication 
to  the  typewriter." 

Then  arises  the  question  of  privilege,  and  that  is  whether 
the  occasion  on  which  the  letter  was  published  was  a  priv- 
ileged occasion.  As  to  the  privilege,  the  Master  of  the  Rolls 
said :  "  The  privilege  exists  as  against  the  person  who  is 
libelled;  it  is  not  a  question  of  privilege  as  between  the 
person  who  makes  and  the  person  who  receives  the  com- 
munication; the  privilege  is  against  the  person  who  is  li- 
belled. Can  the  communication  of  the  libel  by  the  defend- 
ants in  the  present  case  to  the  typewriter  be  brought  within 
the  rule  of  privilege  as  against  the  plaintiffs — the  persons 
libelled?  What  interest  had  the  typewriter  in  hearing  or  • 
seeing  the  communication?  Certainly,  she  had  none. 
Therefore,  the  case  does  not  fall  within  the  rule/' 

Mr.  Teed,  arguing  for  the  defendant,  says  that  the  deci- 
sion in  Pullman  v.  Hill  is  erroneous.  But  it  has  been  fol- 
lowed by  the  Court  of  Appeal  in  Ontario,  and  fully  recog- 
nized as  good  law  in  subsequent  decisions  of  the  Lord  Jus- 
tices in  England. 


I 
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Puterbaugh  v.  Gold  Medal  Mfg.  Co.,  7  Ont.  L.  R.  (C. 
A.)  582,  was  a  case  where  the  manager  of  the  defendant 
company  handed  to  his  stenographer,  to  be  typewritten,  a 
draft  letter,  written  in  the  interest  of  the  company  but  un- 
connected with  its  ordinary  business,  which  contained  de- 
famatory statements.  It  was  held,  on  the  authority  of  Pull- 
man v.  Hill,  that  the  privilege  was  taken  away  by  the  pub- 
lication to  the  stenographer,  and  the  defendant  company 
was  liable.  The  judgment  of  the  Divisional  Court  was  re- 
versed. In  his  judgment  in  the  Court  of  Appeal,  Moss,  C. 
J.  0.  says :  "  I  confess,  but  for  that  case  (referring  to  Pull- 
man v.  Hill)  and  some  of  the  expressions  regarding  it  made 
by  members  of  the  Court  in  the  subsequent  case  of  Boxsiua 
v.  Goblet  Freres,  (1894)  1  Q.  B.  D.  842,1  would  have  hesi- 
tated long  before  pronouncing  against  the  judgment  ap- 
pealed from."  i 

Boxsius  v.  Goblet  Freres  was  decided  by  Lord  Esher,  M. 
R.,  Lopes,  and  Davey,  L.  JJ.  That  was  a  case  where  a  so- 
licitor, acting  on  behalf  of  his  client,  wrote  and  sent  to  the 
plaintiff  defamatory  statements  regarding  her.  This  letter 
was  dictated  to  a  clerk  in  the  office,  and  was  copied  into  the 
letter  book  by  another  clerk.  It  was  held  that  the  occasion 
was  privileged,  since  the  communication,  if  made  by  the 
solicitor  direct  to  the  plaintiff  would  have  been  privileged, 
and  the  publication  to  his  clerk  was  necessary  and  usual  in 
the  discharge  of  his  duty  to  his  client,  and  was  made  in 
the  interest  of  the  client.  Pullman  v.  Hill  was  distinguished. 
In  delivering  judgment  the  Master  of  the  Rolls  said  (page 
844):  "In  the  case  of  Pullman  v.  Hill  &  Co.,  this  Court 
held  that  if  a  merchant  dictates  to  a  clerk  a  libellous  state- 
ment about  a  customer  which  that  clerk  takes  down  and 
gives  to  another  clerk  in  the  office  to  copy,  that  is  a  publico 
tion  to  the  clerks,  and  the  occasion  of  such  publication  is 
not  privileged.  We  so  held  on  the  ground  that  it  does  not 
fall  within  the  ordinary  business  of  a  merchant  to  write 
such  defamatory  statements,  and  that  if  he  does  so  it  is  not 
reasonably  necessary,  as  he  is  doing  a  thing  not  in  the  or- 
dinary course  of  his  business,  that  he  should  cause  the  state- 
ment to  be  copied  by  a  clerk  in  his  office." 

At  the  argument  of  Pullman  v.  Hill,  counsel  for  the  de- 
fendant cited  Lawless  v.  Anglo-Egyptian  Cotton  &  Oil  Co. 
L.  R.  4  Q.  B.  262;  Toogood  v.  Spyring,  1  C.  M.  &  R.  181; 
Jones  v.  Thomas,  34  W.  R.  104;  Davies  v.  Snead,  L.  R.  5 
Q.  B.  608 ;  Wright  v.  Woodgate,  2  C.  M.  &  R.  573,  and  Lake 
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v.  King,  1  Wm.  Saund.  131,  some  of  which  cases  were  cited 
by  Mr.  Teed  in  arguing  for  the  defendant  in  this  case. 

Since  the  argument  of  the  present  case,  the  March  num- 
ber of  the  Law  Reports  has  come  to  hand.  In  that  number 
Edmondson  v.  Birch  (1907),  1  K.  B.  371,  is  reported. 
That  was  a  case  where  a  business  communication  contain- 
ing defamatory  statements  concerning  the  plaintiff  was  made 
by  the  defendants,  a  company,  to  another  company,  on  a 
privileged  occasion  and  for  the  purpose  of  and  incidentally 
to  the  making  of  the  communication  the  defamatory  state- 
ments were,  in  the  reasonable  and  ordinary  course  of  busi- 
ness, published  to  clerks  of  the  defendant  company.  It  was 
held  that  the  privileged  occasion  covered  such  a  publica- 
tion of  those  statements,  which  was  therefore  not  action- 
able. Pullman  v.  Hill  was  discussed  and  distinguished, 
and  the  decision  there  fully  recognized  and  Boxsius  v.  Gob- 
let Freres  was  followed. 

In  the  present  case,  it  seems  to  me  that  I  am  bound  to 
follow,  however  reluctantly,  the  decision  in  Pullman  v.  Hill, 
and  to  pronounce  in  favour  of  the  demurrer.  The  letter 
containing  the  defamatory  statement  written  by  O'ftegan 
to  Moran  was  not  written  in  the  ordinary  course  of  the  busi- 
ness of  a  merchant,  but  it  was  entirely  outside  of  it.  In  it 
he  accuses  the  plaintiff  of  theft,  and  threatens  to  expose 
him.  It  was  no  part  of  his  usual  business  to  write  such  a 
letter.  When  he  gave  it  to  a  clerk  in  his  office  to  copy,  that 
was  a  publication,  and  the  occasion  of  such  publication  is 
not  privileged. 

There  must  be  judgment  for  the  plaintiff  on  the  de- 
murrer. 

Landry,  J. : — I  believe  that  the  giving  of  a  letter  by  the 
defendant  to  his  clerk  to  be  typewritten  was  a  publication, 
and  the  occasion  of  the  publication  was  not  a  privileged  one, 
and,  therefore,  the  judgment  should  be  for  the  plaintiff.  It 
might  possibly  be,  if  the  plea  had  further  stated,  that  the 
communication  was  made  in  the  ordinary  course  of  business, 
it  might  have  been  a  question  for  the  jury  to  say  whether 
it  was  or  not;  and  the  plea  would  have  been  good  on  de- 
murrer, but  it  is  not  necessary  to  determine  that  at  pre- 
sent. 

Barker,  J.: — Demurrer  to  pleas.  The  declaration  al- 
leges that  the  defendant  falsely  and  maliciously  published  a 
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letter  addressed  and  sent  to  the  plaintiff  containing  defama- 
tory matter,  and  that  this  letter  was  dictated  by  the  defend- 
ant to  his  stenographer,  transcribed  on  a  typewriter  and 
signed  by  the  defendant.  Three  special  pleas  were  pleaded, 
one  to  each  count  of  the  declaration;  but  they  all  involve  the 
same  point.  They  allege  that  the  letter  was  drafted  by  the 
defendant  and  given  to  his  typewriter  to  copy,  which  was 
done.  They  also  deny  malice,  and  further  allege  that  the 
typewriter  was  a  confidential  clerk  of  the  defendant^  accus- 
tomed as  such  to  be  entrusted  with  the  typewriting  of  letters 
of  a  confidential  character,  and  that  the  typewriting  of  the 
letter  in  question  was  done  by  her  in  the  performance  of 
her  duty  as  such  confidential  clerk.  The  pleas  also  allege 
that  no  person  except  the  defendant  and  his  typewriter  saw 
the  letter  before  it  was  sent  to  the  plaintiff,  and  that  they 
had  not  disclosed  its  contents  to  anyone  since.  In  the  letter 
the  defendant  calls  the  plaintiff  a  thief,  and  that  is  the  defa- 
matory matter  conplained  of.  To  these  pleas  the  defendant 
demurred  on  the  ground  that  they  shewed  a  publication  to 
the  defendant's  typewriter  on  an  occasion  which  was  not 
privileged,  and  were,  therefore,  no  answer  to  the  action. 

Pullman  v.  Hill  (1891)  1  Q.  B.  D.  524,  was  relied  on  by 
the  plaintiff's  counsel.  These  pleas  do  not  aver  that  the 
letter  in  question  was  written  in  the  ordinary  course  of  the 
defendant's  business;  and  under  the  authorities,  as  I  read 
them,  that  is  an  essential  requisite  in  order  to  establish  the 
privilege  in  such  cases.  If  what  is  alleged  in  the  pleas  as 
having  been  done,  actually  took  place,  it  would  prove  a  publi- 
cation to  the  typewriter,  and — subject  to  the  exception  to 
which  I  shall  presently  refer  —  the  confidential  position 
which  the  typewriter  held  would  be  unimportant.  This  case 
of  Pullman  v.  Hill  has  been  explained  by  two  subsequent 
cases:  Boxsius  v.  Goblet  Freres  (1894)  1  Q.  B.  842,  and 
the  more  recent  case  of  Edmondson  v.  Birch  (1907)  1  K.  B. 
D.  371. 

In  Boxsius  v.  Goblet  Freres,  Lord  Esher  explains  the  deci- 
sion in  Pullman  v.  Hill  in  this  way.  "  We  so  held  on  the 
ground  that  it  does  not  fall  within  the  ordinary  business  of 
a  merchant  to  write  such  defamatory  statements,  and  that  if 
he  does  so  it  is  not  reasonably  necessary,  as  he  is  doing  a 
thing  not  in  the  ordinary  course  of  his  business,  that  he 
should  cause  the  statement  to  be  copied  by  a  clerk  in  his 
office,"  Lopes,  L. J.,  says :  "  The  decision  in  Pullman  v.  Hill 
was  pressed  upon  us,  but  to  my  mind  that  case  is  distinguish- 
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able.  The  ground  of  the  decision  was,  that  it  was  not  the 
usual  course  in  a  merchant's  business  to  write  letters,  con- 
taining defamatory  statements,  and  to  communicate  them 
to  a  clerk  in  the  office.  I  adhere  to  what  I  said  in  that  case, 
as  to  their  being  neither  a  duty  nor  an  interest  in  a  mer- 
chant to  make  such  communication  as  was  there  made. 

These  pleas  do  not  allege  that  the  letter  was  written  in 
the  ordinary  course  of  the  defendant's  business,  nor  do  they 
allege  any  circumstances  from  which  such  a  fact  could  be 
inferred.  If  the  pleas  in  their  present  form  could  be  sus- 
tained, they  would  establish  the  proposition  that  in  any  and 
all  cases  a  person  could  dictate  to  his  confidential  clerk  a 
defamatory  letter  in  reference  to  a  third  person,  give  it  to 
the  clerk  to  copy,  and  forward  it,  and,  in  the  absence  of 
malice,  escape  liability  on  the  ground  of  privilege.  That 
proposition  is  altogether  too  broad. 

I  think  there  should  be  judgment  for  the  plaintiff,  with 
leave  to  amend  on  payment  of  costs. 

McLeod,  J.,  agreed  with  Barker,  J. 

Gregory,  J.,  took  no  part. 

Hanington,  J.  (Dissenting): — In  this  action  the  plain- 
tiff complains  that  the  defendant  in  a  letter  written  and 
published  by  him,  charged  the  plaintiff  with  being  a  thief, 
etc.  To  this  the  defendant  pleads  that  the  charge  com- 
plained of  was  in  a  letter  drafted  by  him  to  be  sent  to  the 
plaintiff,  and  that  in  the  usual  and  ordinary  way  of  his  busi- 
ness or  affairs  he  handed  it  to  a  confidential  clerk  to  be 
typewritten  for  the  defendant's  signature;  that  the  clerk  un- 
derstood that  all  his  correspondence,  including  this  letter, 
was  to  be  confidential  and  the  contents  not  to  be  disclosed; 
that  the  letter  and  its  contents  were  not  disclosed  by  him  or 
by  his  clerk  to  any  person;  that  he  believed  the  facts  con- 
tained in  the  letter  to  be  true;  and  that  it  was  written  with- 
out malice. 

The  plaintiff  demurred  to  this  plea,  alleging  as  a 
ground  of  demurrer  that  the  occasion  was  not  a  privileged 
one,  and  that  the  bona  fides  of  the  defendant  and  his  acting 
without  malice  were  not  material,  and  that  the  facts  in  the 
plea  do  not  shew  it  was  a  privileged  occasion;  while  the 
plaintiff  contends  that  the  handing  of  the  draft  letter  to  the 
clerk  to  copy  was  a  publication,  and  that  the  privilege  was 
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taken  away  by  the  publication  to  the  clerk  or  typewriter; 
also,  that  it  does  not  fall  within  the  ordinary  business  of  a 
merchant  to  write  defamatory  statements,  and  if  he  does 
so  it  is  not  reasonably  necessary  that  he  should  cause  the 
statement  to  be  written  out  by  his  clerk. 

On  the  argument  before  us,  the  plaintiff's  contention  was 
that  the  defendant  could  not  be  justified  in  having  a  copy 
of  the  letter  made  by  his  confidential  clerk,  and  if  he  did 
so  it  was  a  publication  for  which  he  would  be  liable ;  that  he 
was  under  no  public  or  private  duty  so  to  do,  and,  therefore, 
not  under  any  legal  or  moral  obligation,  and  that  unless 
such  obligation  was  upon  him,  the  occasion  could  not  be 
justified;  and  the  case  of  Toogood  v.  Spyring,  1  C.  M.  &  R. 
181,  was  relied  on  in  support  of  that  proposition. 

I  would  here  say  that  while  that  case  does  make  such  a 
limitation,  1  am  clearly  of  the  opinion  that  it  puts  the  prin- 
ciples that  govern  privileged  communications  on  too  narrow 
a  basis.     There  are  many  cases  where  that  privilege  exists, 
and  yet  the  party  is  under  no  legal  or  moral  duty  to  make 
the   defamatory  statement.     The   cases  of  family  trouble, 
where  one  party  bona  fide  consults  a  mutual  friend  or  a 
member  of  the  family  as  to  what,  if  any,  action  or  course  had 
better  be  taken,  and  the  like  cases  are  privileged,  and  yet  are 
not  within  the  principle  of  a  legal  or  moral  obligation.     Of 
course,  in  all  such  cases  the  assertions  or  statements  must 
be  bona  fide  made  and  without  malice,  and  the  party  mak- 
ing them  honestly  believing  them  to  be  true,  even  though 
the  actual  facts  would  not  afford  reasonable  grounds  for  His 
belief. 

The  plaintiff  relied  on  Pullman  v.  Hill  [1891],  1  Q.  B. 
D.  524,  as  an  authority  absolutely  conclusive  for  his  conten- 
tion, and  it  must  be  admitted  that  had  that  case  been  de- 
cided by  a  Court  whose  decisions  bind  this  Court,  and  had  it 
never  been  questioned  or  limited,  it  must  have  determined 
this  case;  but  neither  of  these  necessary  conditions  in  my 
opinion  now  exist.  While  I  say  this,  it  is  with  the  greafc- 
est  respect  for  the  opinion  expressed  by  the  eminent  judges 
who  decided  it,  that  I  express  doubt  of  its  present  weight  or 
authority.  We  find  that  the  judges,  themselves,  who  de- 
cided it,  have  since  explained,  distinguished  and  limited  its 
application  in  the  judgments  of  the  later  case  of  Boxsius  ▼. 
Goblet  Freres  [1894],  1  Q.  B.  D.  842.  In  that  case,  at  p. 
844,  Lord  Esher,  who  had  taken  part  in  Pullman  v.  Hill, 
says:  "In  the  case  of  Pullman  v.  Hill  &  Co.,  this  Court 
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held  that  if  a  merchant  dictates  to  a  clerk  a  libellous  state- 
ment about  a  customer,  which  that  clerk  takes  down  and 
gives  to  another  clerk  in  the  office  to  copy,  that  is  a  publican 
tion  to  the  clerks,  and  the  occasion  of  such  publication  is 
not  privileged.  We  so  held  on  the  ground  that  it  does  not 
fall  within  the  ordinary  business  of  a  merchant  to  write  such 
defamatory  statements,  and  that  if  he  does  so  it  is  not  rea- 
sonably necessary,  as  he  is  doing  a  thing  not  in  the  ordinary 
course  of  his  business,  that  he  should  cause  the  statement 
to  be  copied  by  a  clerk  in  his  office." 

I  must  confess  I  cannot  see  on  what  ground  the  Court, 
as  a  matter  of  law,  can  determine  that  in  no  case  it  is  within 
the  scope  of  a  merchant's  business  bond  fide  to  demand  pay- 
ment of  a  claim  from  anyone,  and  in  his  demand  state  as  to 
how  his  claim  arises  even  though  it  amounts  to  a  charge  of 
fraud  or  crime. 

Lord  Esher,  further  on,  refers  to  the  case  of  Baker  v. 
Carrick  [1894],  1  Q.  B.  D.  838,  and  proceeds  thus:  "  In  the 
case  to  which  I  have  referred,  we  held  that  if  what  a  solici- 
tor writes  on  the  instructions  of  his  client  would,  if  written 
by  the  client,  have  been  written  on  a  privileged  occasion, 
the  occasion  is  also  privileged  so  far  as  the  solicitor  is  con- 
cerned. That  would  cover  this  case,  for  if  the  clients  had 
written  this  letter  the  occasion  would  have  have  been  pri- 
vileged." Lopes,  L.J.,  in  the  same  case  (Boxsius  v.  Goblet 
Freres),  at  p.  846  says,  "It  appears  to  me  that  the  rule 
may  be  thus  stated : — If  a  communication  made  by  a  solicitor 
to  a  third  party  is  reasonably  necessary  and  usual  in  the 
discharge  of  his  duty  to  his  client,  and  in  the  interest  of 
the  client,  the  occasion  is  privileged.  In  the  present  case, 
if  the  communication  had  been  made  direct  to  the  plaintiff, 
it  would  have  been  made  on  a  privileged  occasion;  and 
though  not  so  made,  but  made  to  the  clerk  in  the  office,  the 
occasion  was  also,  in  my  opinion,  privileged.  It  was  reason- 
ably necessary  that  the  solicitor  should  make  such  a  com- 
munication; it  was  usual  to  do  so  in  the  course  of  business." 
This  latter  clause  has  reference  to  his  being  a  solicitor  and 
acting  for  another;  and  on  this  principle  the  Court  held  the 
solicitor  not  liable  for  handing  it  to  a  clerk  to  copy.  I  am 
quite  aware  that  in  that  case  a  distinction  is  drawn  between 
what  would  be  the  privilege  of  a  solicitor  and  that  of  a  mer- 
chant. With  great  respect,  I  fail  to  see  any  substantial  ground 
for  such  a  distinction.  The  Court  say  that  if  the  client  had 
written  it,  it  would  be  privileged,  and,  therefore  it  would  be 
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when  done  by  their  agents,  the  solicitors.  In  the  case  now 
before  us,  that  of  a  merchant  doing  what  the  Court  say  he 
personally  could  do  and  yet  be  privileged,  it  strikes  me,  that 
supposing  the  charge  alleged  in  the  letter  to  be  true,  the 
occasion  is  clearly  privileged.  The  question  substantially 
involved  here,  I  think,  is: — If  the  occasion  was  privileged, 
was  it  a  publication  to  hand  it  to  a  clerk  to  make  a  legible 
copy  to  send  to  the  plaintiff?  That  depends,  I  think,  upon 
whether,  first,  it  was  done  maliciously,  and  secondly,  was  it 
done  in  an  ordinary  and  reasonable  way?  It  might  be  that 
an  allegation  that  it  was  done  in  an  ordinary  and  reasonable 
way  should  be  explicitly  stated  in  the  plea, — which  could  be 
amended — but  that  objection  was  not  urged  at  bar  so  far  as 
I  remember;  on  the  contrary  it  was  contended  that  the  letter 
could  not  be  handed  to  a  confidential  clerk  to  copy;  and  it 
is  as  to  this,  I  direct  my  remarks. 

Take  the  case  of  a  merchant  or  any  other  person  who  has 
been  wronged  by  his  clerk's  taking  his  property,  as  the  de- 
fendant in  his  letter  to  the  plaintiff  says  he  has  been  by 
him,  it  must  be  admitted  he  has  the  right  to  call  on  him  to 
settle  or  give  up  the  property.  He  can  without  taking 
criminal  proceedings  sue  him  for  its  conversion,  and.  can  in- 
form him  he  will  do  so  or  prosecute.  Suppose  the  defend- 
ant cannot  write  legibly,  or  cannot  write  at  all, — and  I  have 
known  merchants  and  others  who  carried  on  a  large 
business  who  could  not  write  except  their  names,  and  one 
who  could  not  even  do  that, — could  not  such  a  person  in 
the  ordinary  course,  and  reasonably,  get  a  stenographer  or 
typewriter  to  do  it  for  him?  Such  a  case,  I  think,  shews 
conclusively  that  the  privilege  is  not  confined  to  lawyers  or 
large  merchants,  as  is  stated  in  the  judgments  now  referred 
to.  Class  rights  and  privileges  do  not  exist.  In  my  opin- 
ion, the  same  right  extends  to  a  private  individual  as  it  does 
to  professional  men  and  large  merchants.  The  rights  and 
privileges  are  the  same;  the  mode  of  its  exercise  alone  is 
controlled  by  what  is  usual  and  reasonably  necessary.  That 
this  is  so,  and  that  Pullman  v.  Hill  went  too  far  in  stating 
the  principles  that  would  govern  in  all  cases,  appears  to  be 
the  view  of  text-writers  when  discussing  that  case.  See 
Folkard's  Starkie  on  Libel  and  Slander  (Ed.  1897),  where 
discussing  privileged  communications,  it  says,  at  p.  283, 
"  When  do  the  occasion  and  circumstances  of  the  communica- 
tion afford  a  qualified  defence  dependent  on  the  absence  of 
express  malice?    In  other  words,  when  is  express  malice  or 
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malice  in  fact  essential  to  the  right  of  action?  The  ex- 
tensive principle  which  governs  this  class  of  cases  where 
the  existence  of  express  malice  is  a  test  of  civil  responsibil- 
ity comprehends  all  those  where  the  author  of  the  alleged 
mischief  acted  in  the  discharge  of  some  social  or  moral  duty, 
public  or  private,  which  the  ordinary  exigencies  of  society, 
or  his  own  private  interest,  or  even  that  of  another,  called 
upon  him  to  perform,  but  where  the  occasion  does  not  fur- 
nish an  absolute  defence  independent  of  the  question  of 
intention."  And  at  p.  285,  after  discussing  two  classes  of 
communication  which  are  privileged,  it  says :  "  In  the  one 
case  the  communication  is  privileged  by  reason  of  the  inter- 
est which  the  inquirer  has  in  the  subject-matter  of  the  com- 
munication; in  the  other  the  privilege  must  rest  on  some 
duty  which  the  law  recognizes  as  affording  a  legal  excuse 
for  making  the  communication;"  and  at  p.  298,  stating  a 
definition :  "  In  general  an  action  lies  for  the  malicious  publi- 
cation of  statements  which  are  false  in  fact,  and  injurious 
to  the  character  of  another  (within  the  well-known  limits  as 
to  verbal  slander),  and  the  law  considers  such  publication 
as  malicious  unless  it  is  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty,  whether  legal  or 
moral,  or  in  the  conduct  of  his  own  affairs,  in  matters  where 
his  interest  is  concerned  "  .  .  .  "  and  so  also  according 
to  another  well  recognized  legal  canon  ...  a  communi- 
cation made  bon&  fide  upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  is  privileged,  if  made  to  a  person  having 
a  corresponding  interest  or  duty,  although  it  contain  defa- 
matory matter,  which  without  that  privilege  would  be  ac- 
tionable." 

Here  the  defendant  had  an  interest  in  the  subject-matter 
referred  to,  and  so  had  the  plaintiff  a  corresponding  inter- 
est, and,  as  I  think,  if  true,  or  if  the  defendant  honestly  be- 
lieved it  to  be  true,  although  he  had  no  reasonable  grounds 
for  such  belief,  it  was  privileged,  and  not  actionable  in  the 
absence  of  malice. 

And  also  in  the  case  of  Edmondson  v.  Birch  [1907],  1 
K.  B.  D.  371,  in  which  Pullman  v.  Hill  is  discussed  and  dis- 
tinguished, and  Boxsius  v.  Goblet  Freres  followed,  it 
was  held  that  where  a  business  communication  containing 
defamatory  statements  concerning  the  plaintiff  was  made 
by  the  defendants,  a  company,  to  another  company,  on  a 
privileged  occasion,  and,  for  the  purpose  of,  and  incidentally 
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to,  the  making  of  the  communication,  the  defamatory  state- 
ments were,  in  the  reasonable  and  ordinary  course  of  busi- 
ness, published  to  clerks  of  the  defendant  company,   the 
privileged  occasion  covered  such  a  publication  of  those  state- 
ments and  was  not  actionable.     The  words    in  that  case 
were  contained  in  a  telegram  which  the  Court  thought  a  rea- 
sonable mode  under  the  circumstances;  and  the  learned  trial 
judge  held  the  occasion  privileged  and  no  actual  malice  was 
proved  to  take  it  away,  but  he  was  of  opinion  that,  on  the 
authority  of  Pullman  v.  Hill,  there  had  been  a  publication 
of  the  statements  complained  of,  which  did  not  fall  within 
the  privilege  because  it  was  made  to  persons  who  had  no 
correlative  interest  in  the  matter  by  way  of  intermediaries, — 
namely,  the  clerks  in  defendant's  own  office  who  took  down 
the  communication  to  be  sent  to  the  country  of  Japan,  and 
wrote  it  out;  and  as  regards  the  telegram,  the  telegraph 
clerks, — and  he  therefore  left  the  case  to  the  jury,  who  as- 
sessed £80  damages.     This  verdict  was  on  motion  set  aside, 
and  judgment  ordered  to  be  entered  for  defendants."  Col- 
lins, M.R.,  at  p.  378,  says:  "The  question  which  we  have 
to  decide  is  whether  that  case  (Pullman  v.  Hill),  as  subse- 
quently explained  and  qualified  in  Boxsius  v.  Goblet  Freres, 
is  an  authority  which  concludes  the  present  case  in  favour 
of  the  plaintiff.       On  reference  to  the  judgment  of  Lord 
Esher,  M.E.,  in  the  latter  case  it  will  be  seen  how  he  qualified 
and  distinguished  the  decision  in  the  earlier  case,  to  which 
he  was  himself  a  party."    Further  on  he  quotes  from  the 
judgment  of  Lopes,  L.J.,  in  Boxsius  v.  Goblet  Freres,  who 
was  also  a  party  to  the  judgment  in  Pullman  v.  Hill,     in 
part  the  quotation  isi  "In  the  present  case,  if  the  commu- 
nication had  been  made  direct  to  the  plaintiff  (which  is  the 
case  now  for  our  decision),  it  would  have  been  made  on  a 
privileged  occasion^  and,  though  not  so  made,  but  made  to 
a  clerk  in  the  office,  the  occasion  was  also,  in  my  opinion, 
privileged/'    He  (Collins,  M.R.),  then  adds:  "It  seems  to 
me,  that,  such  being  the  more  recent  authorities,  the  case 
of  Pullman  v.  Hill  did  not  govern  the  present  case  as  the 
learned  Judge  supposed.     The  result  of  the  two  cases  to 
which  I  have  alluded,  taken  together,  appears  to  me  to  be 
thaty  where  there  is  a  duty,  whether  of  perfect  or  imperfect 
obligation,  as  between  two  persons,  which  forms  the  ground 
of  a  privileged  occasion,  the  person  exercising  the  privilege 
is  entitled  to  take  all  reasonable  means  of  so  doing,  and  those 
reasonable  means  may  include  the  introduction  of  third  per- 
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sons,  where  that  is  reasonable  and  in  the  ordinary  course  oi 
business;  and  if  so,  it  will  not  destroy  the  privilege."  In  the 
same  case,  Cozens-Hardy,  L.J.,  states  his  approval  of  the 
judgment  of  the  Master  of  the  Rolls,  and  refers  to  such  com- 
munications going  into  the  letter-book,  etc.,  and  says :  "  The 
authorities  appear  to  me  to  shew  that  the  privilege  is  not 
lost  so  long  as  the  occasion  is  used  in  a  reasonable  manner 
and  in  the  ordinary  course  of  business,"  and  Fletcher  Moul- 
ton,  L.  J.,  says :  "  I  agree.  In  my  opinion,  the  law  on  the 
subject  as  laid  down  in  the  cases  amounts  to  this : — If  a  busi- 
ness communication  is  privileged  as  being  made  on  a  privi- 
leged occasion,  the  privilege  covers  all  incidents  of  the  trans- 
mission of  that  communication  which  are  in  accordance  with 
the  reasonable  and  usual  course  of  business."  His  summary 
is,  I  think,  absolutely  correct,  and  of  universal  application 
to  any  person  or  body  of  persons  who  have  the  right  to  make 
a  charge  such  as  is  contained  in  the  letter  complained  of  (for 
we  must  for  the  present  purposes  of  this  case  assume  the 
charge  to  be  true);  and  the  mode  or  means  of  so  doing  may 
be  by  having  a  confidential  clerk  make  a  copy,  if  that  is  his 
usual  and  ordinary  way  of  carrying  on  his  correspondence, 
and  is  a  reasonable  way  of  doing  it. 

Lawless  v.  Anglo-Egyptian  Cotton  &  Oil  Co.,  L.  11.  4  Q. 
B.  262,  (referred  to  by  Collins,  M.E.,  in  the  Edmondson  v. 
Birch  case),  held  that  the  directors  of  a  company  were  not 
responsible-  in  an  action  of  libel  for  having  an  auditors'  re- 
port containing  defamatory  matter  printed  and  published 
for  the  shareholders,  on  the  ground  that  such  printing  was 
an  ordinary  mode  and  reasonably  necessary. 

The  plaintiff  cited  the  case  of  Puterbaugh  v.  Gold  Medal, 
etc.,  Mfg.  Co.,  7  Ont.  L.  R.  582.  As  I  read  that  case,  the 
Court  of  Appeal,  while  it  reversed  the  judgment  of  the 
Court  below,  which  had  held  that  where  a  manager  handed 
to  his  stenographer  to  be  type wri ten  a  draft  letter  written 
in  the  interest  of  the  company  but  unconnected  with  its 
ordinary  privilege,  which  contained  defamatory  statements 
the  occasion  was  privileged,  and  such  privilege  was  not  taken 
away  by  the  handing  it  to  the  stenographer;  yet  did  so  be- 
cause thev  felt  bound  to  follow  the  case  of  Pullman  v.  Hill. 
And  Moss,  C.J.O.,  so  stated  and  expressed  his  opinion,  thus: 
"  that  in  view  of  recognized  methods  of  conducting  the  busi- 
ness affairs  of  large  commercial  and  manufacturing  corpora- 
tions in  this  country  it  would  not  be  unreasonable  to  hold 
that  where  a  manager  or  other  officer  of  such  a  corporation 
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within  the  scope  of  whose  duty  falls  that  of  dealing  with  any 
matter  of  concern  to  the  business,  dictates  a  letter  on  a 
business  matter  of  the  corporation  to  a  stenographer  in  his 
employ  who  thereupon  transcribes  it  for  signature  in  the 
ordinary  course,  such  acts  ought  not  to  be  treated  as  publi- 
cation so  as  to  render  the  corporation  liable  in  an  action  for 
libel  for  the  matter  contained  in  the  letter.  The  stenogra- 
pher ought  not  to  be  regarded  as  a  third  person.  The  com- 
munication to  him  ought  to  be  treated  as  privileged.  There 
is,  to  my  mind,  much  force  in  the  statement  of  the  learned 
Judge  who  delivered  the  judgment  of  the  Court  in  Owen  v. 
Ogilvie,  32  App.  Div.  (Hun),  at  p.  467,  that :  ''  Under  such 
conditions,  we  think  the  dictation,  copying,  and  mailing  are 
to  be  treated  as  only  one  act  of  the  corporation;  and  as  the 
two  servants  were  required  to  participate  in  it,  there  was  no 
publication  of  the  letter  in  the  sense  in  which  that  term 
is  understood  by  delivering  to  and  reading  by  a  third  per- 
son/ » 

Osier,  J.A.,  in  his  judgment  refers  to  and  seems  to  fol- 
low Toogood  v.  Spyring,  1  C.  M.  &  R.  181,  which  with 
respect  to  so  high  an  authority  is  not  now  good  law  in  its 
limitation  as  to  duty  and  obligation,  unless  it  means  duty 
to  one's  self  and  his  own  interests. 

In  the  same  case  of  Puterbaugh  v.  Gold  Medal,  etc.,  Mfg. 
Co.,  MacLaren,  J.A.,  in  his  judgment  criticises  Pullman  v. 
Hill,  and  says :  "  If  one  looked  alone  at  the  reasoning  in  the 
later  case  of  Boxsius  v.  Goblet  Freres  [1894],  1  Q.  B.  842, 
in  the  same  Court,  and  before  two  of  the  same  Judges,  one 
might  naturally  conclude  that  the  employment  of  a  type- 
writer, which  is  there  found  to  be  'the  necessary  and  rea- 
sonable method  of  conducting  business  in  a  solicitor's  office ' 
might  be  equally  '  necessary  and  reasonable/  if  not  even 
more  so,  in  a  mercantile  office,  and  particularly  in  that  of  a 
large  joint  stock  company/' 

We  know,  or  I  presume  most  of  us  do,  that  the  employ- 
ment of  a  stenographer  or  typewriter  is  now  universal  in  any 
business,  and  by  many  who  carry  on  but  a  relatively  small 
concern,  and  in  fact  by  many  who  have  only  their  own  pri- 
vate aflEairs  to  manage;  and  is  as  reasonable  and  necessary 
a  part  of  the  present  equipment  of  the  office  of  the  latter  as 
of  the  large  concerns;  and  the  facts  are  for  a  jury. 

As  I  do  not  feel  bound  by  the  decision  of  the  Court  in 
Pullman  v.  Hill,  and  especially  as  its  correctness  in  princi- 
ple is  now  so  criticised  and  disputed  by  the  Judges  of  the 
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same  and  other  Courts,  I  do  not  follow  it;  but  would  deter- 
mine that  the  handling  of  the  draft  of  the  letter  in  ques- 
tion to  a  typewriter  to  copy  is  not  a  publication,  if  under  the 
then  existing  circumstances  that  mode  of  doing  the  defend- 
ant's business  and  correspondence  was  the  usual  and  a  rea- 
sonable mode  of  conducting  his  correspondence, — which  is 
for  the  jury  to  determine  on  the  trial  of  the  facts  in  respect 
to  it. 


NEW  BRUNSWICK 

Full  Court.  June  14th,  1907. 

STEVENS  v.  JEFFEES. 

Ejectment  —  Mortgage  —  Assignment  —  Equity  of  Redemp- 
tion— Adverse  Possession— Consol.  Stats.  N.  B.  c.  89 
s.  8  —  Limitation  of  Actions — Trustee  and  Cestui  que 
Trust 

This  is  an  action  of  ejectment  tried  before  the 
Chief  Justice  and  a  jury  at  the  Gloucester  Circuit  in 
March,  1907.  From  the  evidence,  supported  by  the  findings 
of  the  jury,  it  is  shewn  that  Edward  Jeffers  (the  father  of 
the  defendant,  Walter  F.  Jeffers),  purchased  and  went  into 
possession  of  the  property  in  dispute  in  1878.  In  1879  he 
mortgaged  it,  and  in  1880  conveyed  the  equity  of  redemption 
to  one  Charles  Boss  without  consideration.  In  1887  (within 
twenty  years  of  the  commencement  of  this  action),  at  the  re- 
quest of  and  for  the  benefit  of  Edward  Jeffers,  the  plaintiff 
(Margaret  J.  Stevens),  paid  and  took  an  assignment  of  the 
mortgage;  and  Boss  also  at  the  request  of  Jeffers,  conveyed 
the  equity  of  redemption  to  the  plaintiff.  Edward  Jeffers 
continued  in  possession  until  his  death  in  1903,  when  he  was 
succeeded  by  his  son,  the  defendant  who  still  remains  in  pos- 
session. Neither  Edward  Jeffers  nor  the  defendant  ever 
paid  any  rent  or  anything  on  account  of  the  mortgage.  On 
the  findings  of  the  jury  in  accordance  with  these  facts,  the 
trial  judge  ordered  a  verdict  to  be  entered  for  the  plaintiff 
with  leave  reserved  to  the  defendant  to  move  tof  set  it  aside, 
and  enter  a  verdict  for  the  defendant  or  for  a  nonsuit.     Pur- 
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suant  to  the  leave  thus  reserved  motion  was  made  in  Easter 
Term  last  before  Tuck,  C.J.,  Hanington,  Landry, 
Barker,  and  McLeod,  JJ. 

M.  G.  Teed,  K.C.,  and  Geo.  Gilbert,  for  plaintiff. 
J.  P.  Bryne,  for  defendant. 

Tuck,  C.J.: — I  think  the  result  of  this  case  depends 
largely  upon  a  question  of  law. 

The  evidence  left  no  doubt  on  my  mind  that  the  deed 
to  Boss  was  a  mere  cover,  and  that  he  held  the  property  as 
Trustee  for  Edward  Jeffers.  That  some  time  in  the  year 
1887,  the  property  was  advertised  for  sale  under  the  mort- 
gage to  Emma  Seaman,  and  the  plaintiff  having  received 
from  her  brother  Edward  Jeffers,  the  notice  of  sale,  came 
from  her  home  in  Massachusetts  to  New  Brunswick,  and  at 
the  request  of  Edward,  paid  off  the  mortgage  to  Emma  Sea- 
man, and  took  a  deed  of  the  equity  of  redemption  from 
Charles  Boss.     This  was  in  October,  188?. 

I  think  there  is  no  doubt  that  when  in  October,  1887, 
the  plaintiff  paid  the  mortgage  and  took  the  deed  from  Boss 
she  did  so  in  the  interest  of  Edward  Jeffers  and  his  children, 
and  at  his  request.  The  money  was  really  paid  for  Edward 
Jeffers  to  prevent  the  property  being  sold  under  the  mort- 
gage, so  that  from  October,  1887,  the  plaintiff  became  the 
mortgagee.  It  may  also  be  said  that  the  plaintiff  paid  Boss 
money  in  consideration  of  the  equity  of  redemption.  Be- 
sides it  appeared  to  me  at  the  trial  that  Edward  Jeffers  pre- 
ferred that  his  sister  should  have  the  land  rather  than  that 
it  should  be  in  the  name  of  Charles  Boss. 

The  defendant  rests  his  case  chiefly  on  this,  that  Edward 
Jeffers  and  those  claiming  under  him,  having  been  in  posses- 
sion of  the  land  for  more  than  twenty-five  years  since  the 
right  to  make  an  entry  or  bring  an  action  accrued,  this  pos- 
session operated  to  bar  the  remedy,  and  gave  a  statutory 
title  to  the  estate  of  Edward  Jeffers  and  through  him  to  the 
defendant.  The  defendant  also  contends  that  as  the  deed 
to  Charles  Boss  was  executed  without  any  consideration  and 
for  protection  only  from  creditors,  it  conveyed  no  title.  1 
differ  from  this  contention  and  think  at  all  events  Boss  was 
a  trustee  for  Edward  Jeffers. 

There  is  an  objection  to  the  improper  admission  of  evi- 
dence, and  also  as  to  misdirection,  but  these  were  not  urged 
at  the  argument. 

I  think  that  the  defendant  must  fail  in  this  motion. 
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In  the  "  Limitation  of  Realty  Actions  "  Act  (Cap.  139, 
Con.  Stat.  1903,  8.  8)  it  is  enacted  that,  "  when  any  person 
shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land 
as  tenant  at  will,  the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom  he  claims  to  make 
an  entry  or  bring  an  action  or  to  recover  such  land,  shall 
be  deemed  to  have  firBt  accrued  either  at  the  determination 
of  such  tenancy,  or  at  the  expiration  of  one  year  next  after 
the  commencement  of  such  tenancy,  at  which  time  such  ten- 
ancy shall  be  deemed  to  have  determined;  but  no  mortgagor 
or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will 
within  the  meaning  of  this  clause,  to  his  mortgagee  or  trus- 
tee." 

In  my  opinion,  the  time  commences  to  run  in  favour  of 
mortgagor,  when  he  ceases  to  recognize  any  right  in  favour 
of  the  mortgagee.  Edward  Jeffers  recognized  this  right 
down  to  October,  1887. 

In  Garrard  v.  Tuck,  8  C.  B.  231,  at  p.  253,  in  the  judg- 
ment it  is  said :  "  The  object  of  that  section  appears  to  be  (as 
above  stated),  to  fix  a  definite  period,  at  the  end  of  which 
the  right  of  entry  of  the  lessor,  as  against  his  tenant  at 
will,  shall  be  deemed  to  have  accrued ;  and  it  provides  that 
no  cestui  que  trust,  shall  be  deemed  to  be  a  tenant  at  will 
within  the  meaning  of  that  clause, — which  is  equivalent  to 
saying  that  the  right  of  entry  of  a  trustee  against  his  cesqui 
que  trust,  shall  not  be  deemed  to  have  first  accrued  at  the 
expiration  of  one  year  next  after  the  commencement  of  the 
tenancy;  and  the  exception  seems  to  be  introduced  in  order 
to  prevent  the  necessity  of  any  active  steps  being  taken  by 
b  trustee  to  preserve  his  estate  from  being  destroyed,  as  in 
the  case  of  an  ordinary  tenancy  at  will,  by  mere  lapse  of 
time.*' 

In  Drummond  v.  Sant,  L.  H.  6  Q.  B.  763,  at  p.  767,  Black- 
burn, J.,  distinctly  approves  of  Garrard  v.  Tuck,  and  says: 
"  the  Court  of  Common  Pleas  put  a  construction  upon  that 
statute,  according  to  which,  where  the  possession  is  that  of 
a  cesqui  que  trust,  though  his  relation  to  his  trustee  may 
at  law  be  that  of  tenant  at  will,  the  trustee's  estate!  is  not 
destroyed  by  mere  lapse  of  time.  That  decision  would  be 
binding  on  us,  even  if  we  did  not  approve  of  it,  as  we  do." 
If  that  is  the  law,  and  the  authority  of  Blackburn,  J.,  is 
strong,  it  seems  to  go  a  long  way  to  settle  this  case.  Edward 
Jeffers  did  not  hold  adversely  to  his  trustee. 

VOL.  III.   E.L.R.  NO.   9 — 32 
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A  number  of  cases  were  cited  by  the  defendant's  counsel 
in  making  his  argument.  Chinnery  v.  Evans,  11  H.  L.  115, 
a  case  often  cited,  decides  as  stated  in  the  head  note,  "  that 
the  payment  by  the  receiver  out  of  the  rents  of  the  Limerick 
Estate,  was  a  payment  which  in  law  must  be  considered  as 
made  by  the  mortgagor  in  respect  of  the  mortgage  debt,  and 
therefore  prevented  the  Statute  of  Limitations  operating  as 
a  bar  to  the  demand  as  to  any  of  the  estates  comprised  in 
the  mortgage."  Chinnery  v.  Evans  does  not  help  the  de- 
fendant. 

Lewin  v.  Wilson,  11  App.  Cas.  639,  a  case  appealed  to  the 
Privy  Council  from  this  Court,  decides  that  the  rule  that  the 
only  person  whose  payment  on  account  will  prevent  fore- 
closure from  being  barred  is  the  mortgagor,  or  his  privy 
in  estate  or  the  agent  of  either  of  them,  must  be  qualified 
so  as  to  include  any  person  who  by  the  terms  of  the  mort- 
gage contract  is  entitled  to  make  payments.  This  is  a  very 
much  stronger  case  in  favour  of  the  plaintiff's  point  of  view, 
leaving  out  for  the  moment  the  question  as  between  trustee 
and  cestui  que  trust,  for  here  the  mortgagor  requested  the 
plaintiff  to  make  the  payment. 

Doe  dem.  Hazen  v.  Laskey,  23  N.  B.  R.  481,  has  no  appli- 
cation to  this  case. 

In  my  opinion  the  motion  must  be  refused  and  the  ver- 
dict stand. 

Hanington,  J. : — I  think  that  under  the  circumstances 
of  this  case  and  the  facts  as  they  are  found  by  the  jury  that 
a  right  of  entry  accrued  to  the  plaintiff  when  she  paid  the 
mortgage  at  the  request  of  and  for  the  benefit  of  the  mort- 
gagor, and  took  a  deed  of  the  equity  of  redemption  from  his 
trustee  at  his  request,  and  therefore  that  her  remedy  is  not 
barred.  The  principle  of  the  judgment  in  Anderson  v.  An- 
derson, 37  N.  B.  R.  432,  governs  this  case. 

Landry  and  McLeod,  JJ.,  concurred. 
Barker,  J.,  took  no  part. 
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NEW  BRUNSWICK. 

Full  Court.  June  14th,  1907. 

CHITTICK  v.  CITY  OF  ST.  JOHN. 

Lands — Expropriation— 68  Vic.  (N.B.)  c.  63,  s.  59 — Depriva- 
tion of  Access  to  Remaining  Lands — Damages — Assessment. 

This  matter  was  heard  by  Mr.  Justice  McLeod  under 
the  provisions  of  section  22,  sub-section  (c)  of  chapter  59 
of  63  Vic.  (Acts  of  Assembly,  1900). 

McLeod,  J.: — This  is  a  claim  made  by  Robert  Chittick 
(whom  I  will  hereafter  call  the  plaintiff)  against  the  City 
of  Saint  John  for  damages  for  lands  that  he  alleges  the  city 
expropriated  under  certain  Acts  of  the  Legislature. 

The  land  in  question  is  a  piece  66  feet  wide,  and  runs 
through  his  farm  somewhere  near  the  centre,  and  is  820 
feet  in  length  on  one  side  and  about  720  feet  on  the  other 
side  and  contains  one  and  one-fifth  of  an  acre,  and  is  con- 
tained in  what  is  called  in  the  resolutions  filed  with  the 
registrar  of  deeds,  Description  No.  3. 

The  plaintiff  claims  that  the  expropriation  as  made  by 
the  city  vests  the  title  of  the  land  in  the  city  and  that  he 
therefore  cannot  cross  it  .to  go  from  one  part  of  his  farm  ty 
the  other  without  trespassing  on  the  city's  property  and  in 
fact  that  the  city  can  if  it  chooses  prevent  him  from  cross- 
ing it  altogether. 

The  city  on  its  part  claims  to  have  taken  only  an  ease- 
ment, thaFis  the  right  to  lay  a  water  pipe  through  the  land 
together  with  the  rights  incident  thereto  to  go  on  it  at  any 
time  to  make  any  necessary  or  needed  repairs  to  the  pipe. 
It  also  claims  to  have  taken  the  right  to  do  other  things  on 
the  land,  to  which  I  will  hereafter  refer. 

The  city  in  the  first  place  claims  that  the  expropriation 
was  made  entirely  under  the  Act  of  1905,  as  that  Act  auth- 
orized it  to  take  any  land,  or  a  right  or  easement  in  it,  that 
was  necessary  for  the  purpose  of  bringing  water  into  the 
city,  and  made  no  provision  for  the  payment  of  any  damages 
occasioned  thereby.  That  it  was  simply  doing  what  it  had  a 
legal  right  to  do,  and  therefore  was  not  liable. 
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The  expropriation  made  in  this  case  and  filed  with  the 
Registrar  of  Deeds  for  the  City  and  County  of  St.  John,  ex- 
pressly states  that  it  is  "  made  under  the  Acts  of  the  Legis- 
lature of  the  Province  of  New  Brunswick,  being  5  Edward 
VII.,  Chapter  59." 

This  Act  does  not  make  any  provision  for  assessing  or 
paying  for  land  or  right  or  easement  in  land  taken  as  the 
plaintiff's  was,  and  does  not  say  that  the  city  shall  be  liable 
for  the  damages;  that  is  for  land  through  or  under  which 
the  pipe  was  laid  for  conveying  the  water  to  the  city.  It 
does,  by  section  8,  make  provision  for  paying  any  damage 
that  may  be  done  to  riparian  owners  or  Mispec  River. 

I  myself  am  disposed  to  think  that  unless  certain  sec- 
tions in  the  Acts  of  1900  and  1901  can  be  read  together 
with  the  Act  of  1905,  the  plaintiff  would  be  without  remedy. 
I,  however,  think  that  it  will  not  be  presumed  that  the 
Legislature  intends  that  a  man's  land  shall  be  taken  for 
public  purposes  without  compensation;  if  it  does  so  intend 
it  must  clearly  appear. 

In  this  case  I  think  I  can  look  at  the  Acts  of  1900  and 
1901  in  order  to  ascertain  whether  or  not  the  plaintiff  is 
entitled  to  damages,  and  also  as  to  the  way  they  are  to  be 
assessed.  The  Act  of  1900,  c.  59,  by  the  first  section  author- 
izes the  city  to  enter  on  and  take  private  property  for  differ- 
ent public  purposes,  among  which  it  is  authorized  to  take 
land  for  supplying  the  city  with  water  brought  from  any 
^mrt  of  the  City  and  County  of  St.  John.  Section  2  of  this 
Act,  sub-sees,  (a),  (b)  and  (c)  makes  provision  for  the  assess- 
ment and  payment  of  damages  for  land  taken. 

The  Act  of  llFDl,  c.  55,  is  confined  entirely  to  making 
provision  for  supplying  water  for  the  City  of  St.  John,  and 
in  section  1  it  authorizes  the  city  to  acquire  any  lakes,  ponds 
and  streams  in  the  Parish  of  Simonds — and  lands  for  the 
purpose  of  laying  mains,  pipes  and  conductors  of  water  so 
as  to  bring  any  such  waters  when  so  acquired  to  the  said 
city,  or  for  the  purpose  of  forming  reservoirs  for  water  be- 
fore the  same  may  be  conducted  to  the  said  city. 

This  section  also  stated  the  manner  in  which  the  city 
is  to  proceed  in  doing  this.  Section  2  provides  that  any 
claims  for  damages  may  be  prosecuted  and  determined  in 
manner  and  form  set  forth  in  sub-sections  (a),  (b)  and  (c) 
of  section  2  of  the  Act  of  1900,  c.  59.  It  also  makes  an 
amendment  to  section  1  of  the  Act  of  1900. 


OHITTIOK  ».  CITY  0^  BT.  JOHN.  477 

Then  comes  the  Act  of  1905,  c.  59.  It  is  entitled :  "  An 
Act  to  further  empower  the  City  of  St.  John  to  supply  water 
to  St.  John  East."  The  second  preamble  recites  that,  "  The 
City  of  St.  John  is  now,  by  law,  empowered  to  extend  its 
present  water  supply  as  far  as  it  may  deem  it  practicable  or 
expedient  by  carrying  main  or  mains  to  Latimer  Lake  or 
Lake  Lomond." 

The  third  preamble  recited  that,  "in  extending  its  said 
water  supply  to  Lake  Lomond,  as  it  now  proposes  to  do,  it 
has  been  found  that  further  power  for  conducting  and  dis- 
tributing such  supply  to  and  in  the  City  of  St.  John  is  re- 
quired." The  Act  then  proceeds  to  give  the  city  power  to 
make  and  maintain  a  lake  or  reservoir  at  the  mouth  of  Lake 
Lomond.  It  further  authorizes  and  empowers  the  city  to 
do  all  acts  and  take  by  expropriation  or  purchase  any  lands 
that  may  be  necessary  for  bringing  the  water  into  /and 
through  the  city.  The  seventh  section  provides  for  the  ex- 
propriation of  lands  for  the  purposes  mentioned  in  the  Act 
and  is  practically  the  same  as  the  first  section  of  the  Acts 
of  1900  and  1901. 

There  is,  as  I  have  said,  nothing  in  this  Act  that  pro- 
vides that  damages  shall  be  paid  to  parties  suffering  damage 
other  than  those  who  are  riparian  owners  on  the  Mispec. 
But  I  have  carefully  considered  it,  and  I  think  it  was  simply 
passed  to  give  the  city  (what  it  thought  it  required)  more 
extensive  powers  for  carrying  out  its  proposed  work,  and 
was  to  be  acted  on  and  used  in  connection  with  the  Acts  of 
1900  and  1901,  especially,  I  think,  the  latter.  Indeed,  sec- 
tion 5  expressly  says  it  is  for  the  purpose  of  carrying  out 
the  provisions  of  the  Act  or  Acts  of  the  Legislature  em- 
powering the  City  of  St.  John  to  extend  its  present  water 
supply,  etc.  I  think  it  was  not  intended  in  any  way  to  take 
away  the  right  that  parties  who  suffered  damage  had  to  com- 
pensation, and  those  damages  are  to  be  assessed  and  paid 
as  provided  by  the  Acts  of  1900  and  1901. 

The  next  question  is:  did  the  city  expropriate  the  land 
itself?  That  is,  did  the  expropriation  vest  the  title  to  tlie 
land  in  the  city,  or  did  it  only  expropriate  a  right  or  ease- 
ment in  the  land  for  the  purpose  of  laying  its  pipe?  I 
have  examined  all  the  Acts  and  without  now  referring  par- 
ticularly to  them  I  think  the  city  had  power  to  either  ex- 
propriate the  land  itself  or  an  easement  or  right  to  lay  its, 
pipe  through  it.     As  to  what  the  city  did  expropriate  I  have 
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carefully  gone  over  the  resolutions  filed  with  the  Registrar 
of  Deeds,  and  without  discussing  them  here  at  length  I 
think  the  city  only  expropriated  an  easement  or  right  to 
lay  its  pipe  or  main  through  the  land  contained  in  Descrip- 
tion No.  3,  mentioned  in  the  resolutions,  and  which  covers 
the  plaintiff's  land.  That  is,  it  did  not  expropriate  the  land 
itself,  but  only  an  easement  for  the  purposes  aforesaid. 

The  city,  however,  did  in  its  resolutions  profess  to  take 
rights  as  follows :  "  Together  with  the  right  in  the  said  city 
to  erect  and  maintain  telegraph  and  telephone  line^  and 
any  necessary  bridge  and  culvert  works  and  apparatus  there- 
on and  therein  that  in  the  opinion  of  the  city  it  may  be 
necessary  to  do  in  carrying  on  the  work  of  so  supplying  St. 
John  East  with  water,  reserving  to  the  owners  of  the  land 
on  either  side  of  the  lands  hereinbefore  last  mentioned  the 
right  to  pass  over  the  same  from,  one  part  to  the  other  part 
of  the  lands  on  either  or  both  sides  of  the  lands  hereinbe- 
fore last  mentioned  in  a  reasonable  manner  and  at  reason- 
able times." 

I  think  the  city  under  the  Acts  referred  to,  and  under 
which  it  was  acting,  had  no  right  or  power  to  take  an 
easement  or  right  for  this  purpose.  Of  course  if  it  expro- 
priated the  land  itself  and  the  title  of  the  land  vested  in 
the  city  it  could  erect  and  maintain  these  lines  on  its  own 
lands  if  it  chose  so  to  do.  It  claims,  however,  that  it  only 
took  an  easement  and  the  resolutions  only  profess  to  take 
an  easement,  and  I  think  it  only  did  take  an  easement  and 
the  only  easement  or  right  it  could  take  was  for  the  purpose 
of  laying  its  mains  or  pipes  through  the  land.  There  is 
nothing  in  any  of  the  Acts  that  authorizes  it  to  take  a  right 
to  build  telegraph  or  telephone  lines  across  the  lands.  And 
if  it  only  took  an  easement  or  right  to  lay  its  mains  or  pipes 
through  the  land  there,  the  owner  of  the  land  can  use  it 
and  cross  it  as  and  when  he  pleases  so  long  as  he  does  no 
injury  to  the  city's  right  or  easement,  which  is  the  right  to 
lay  and  keep  its  main  or  pipe  through  this  land.  Of  course 
the  city  would  have  the  right  at  any  time  to  enter  to  make 
the  necessary  repairs. 

I  have  given  my  opinion  on  this  thus  fully  because  it 
has  a  direct  bearing  on  the  damages  I  am  to  assess.  If  the 
city  has  the  right  to  erect  telegraph  and  telephone  lines 
across  the  property  and  do  the  other  works  spoken  of  in  the 
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paragraph  I  have  quoted,  and  to  restrict  the  plaintiff's  right 
to  pass  from  one  part  of  his  farm  to  the  other,  the  damages 
would  be  greater  than  they  would  be  for  a  bare  easement  or 
right  to  lay  and  keep  a  main  or  pipe  across  it.  And  also  if 
the  city  has  expropriated  the  land  itself  and  owns  it,  the 
damages  of  course  would  be  greater.  In  the  latter  case  the 
right  it  gives  to  cross  the  land  so  taken  at  reasonable  times 
and  places  could  I  think  be  revoked  at  any  time.  I  there- 
fore assess  the  damages  on  the  basis  that  the  city  has  only 
taken  an  easement  or  right  to  lay  its  main  or  pipe  through 
the  land,  which  is  all  I  think  it  could  take  as  an  easement  or 
right. 

This  is,  however,  a  burden  on  plaintiff's  property  and  it 
would  undoubtedly  make  some  difference  in  selling  his  farm, 
if  he  wished  to  sell  it. 

The  plaintiff  also  claimed  that  in  doing  the  work  of  lay- 
ing the  pipe,  a  trench  was  made  which  was  not  properly 
filled  up  and  he  suffered  damage  thereby.  Two  witnesses 
were  called  by  the  plaintiff  to  prove  the  damage,  and  Mr. 
Murdock  was  called  by  the  city,  and  after  having  heard  and 
considered  all  the  evidence  I  assess  the  damage,  on  the  basis 
I  have  said,  at  two  hundred  and  fifty  dollars. 

June  5th,  1907. 

A  motion  was  now  made  on  the  part  of  the  defendant 
for  a  new  trial  or  for  reduction  of  damages  before  Tuck, 
C.J.,  Landry,  Barker,  McLeod,  and  Gregory,  JJ. 

Geo.  V.  Mclnerney,  K.C.,  for  plaintiff. 
C.  N".  Skinner,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Tuck,  C.J.,  Landry, 
Barker,  and  McLeod,  JJ.,  Gregory,  J.,  taking  no  part) 
was  now  delivered  bv 

Tuck,  C.J.: — This  was  an  application  made  under  a 
statute  to  Mr.  Justice  McLeod  to  have  damages  assessed 
against  the  City  of  St.  John  for  the  expropriation  of  land 
in  the  neighbourhood  of  Loch  Lomond  in  connection  with 
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the  water  supply  from  that  place  to  the  said  city,  in  which 
damages  were  assessed  by  the  learned  Judge  at  $250. 

I  have  read  the  judgment  of  Mr.  Justice  McLeod  and 
agTee  with  it  entirely,  and  the  other  members  of  the  Court 
also  agree  with  the  judgment  and  with  the  reasons  given; 
and  that  the  damages  assessed  are  reasonable;  and  we  have 
nothing  to  add. 


THE 
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Vol.  III.  TORONTO,  OCTOBER  15,  1907.  No.  10 


NEW  BRUNSWICK. 

Full  Court.  June,  Uth,  1907. 

BOURQUE  v.  RECORD  FOUNDRY  AND  MACHINE  CO. 

New  Trial — Practice — Costs  where  Appeal  Court  not  furnished 
with  Record  by  Stenograplier — Trial  de  Novo. 

This  case  was  tried  at  the  Westmoreland  Circuit  in  May, 
1906,  before  Mr.  Justice  McLeod,  and  a  jury,  and  resulted 
in  a  verdict  for  the  defendant.  At  the  trial  the  plaintiff 
was»  allowed  to  amend  his  declaration  by  substituting  causes 
of  action  under  "  The  Workman's  Compensation  for  Injuries 
Act,"  in  the  place  of  counts  setting  forth  causes  of  action 
at  common  law.  On  the  docket  of  this  Court  for  the  next 
term  two  motions  were  entered,  one  by  the  plaintiff  to  move 
to  set  aside  verdict  for  defendant  and  for  a  new  trial;  the 
other  by  the  defendant  to  move  to  set  aside  findings  of  jury 
in  favour  of  plaintiff,  and  Judge's  rulings  as  to  admissibility 
of  notice  of  injury,  and  amendments  of  pleadings  on  trial. 
The  matter  has  stood  over  from  term  to  term  awaiting  the 
filing  of  the  transcript  of  the  stenographer's  notes  taken  at 
the  trial,  which  transcript  has  not  yet  been  filed. 

On  the  Gth  June,  1907,  before  Tuck,  C.J.,  Hanixgton, 
Landry,  Barker,  McLeod  and  Gregory,  JJ. 

J.  D.  Phinney,  K.C.,  for  plaintiff,  moved  for  a  rule  for  a 
new  trial,  contending  that  as  it  had  been  found  impossible  to 
get  the  stenographer  to  file  the  rcord  of  the  trial,  and  the 
motions  could  not  be  argued  in  the  absence  of  the  record,  a 
new  trial  should  be  granted. 
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H.  A.  Powell,  K.C.,  (D.  I.  Welch  with  him),  for  defend- 
ant, contended  that  if  the  Court  was  satisfied  the  motions 
could  not'  be  argued  without  this  record,  both  motions  should 
be  struck  off  the  docket  and  the  verdict  be  allowed  to  stand; 
but  that  if  a  new  trial  was  granted  it  couid  only,  be  on  pay- 
ment of  costs. 

Tuck,  C.J. : — In  deciding  this  case  the  Court  gives  no 
opinion  whatever  as  to  negligence  or  contributory  negligence. 
The  matter  having  stood  term  after  term,  on  account  of 
the  stenographer  not  having  made  a  complete  return,  only 
having  sent  the  evidence  given  by  the  plaintiff,  no  record  of 
the  Judge's  charge,  or  of  the  defendant's  testimony,  the 
Court  is  absolutely  unable  to  determine  the  real  questions  in 
dispute  between  the  parties,  and  therefore  we  feel  there  is 
nothing  left  for  the  Court  to  do  but  order  that  there  .shall 
be  another  trial.  And  we  feel  that  it  should  go  down  to 
trial  with  the  understanding  that  it  is  to  be  heard  the  same 
as  if  there  had  never  been  a  previous  trial.  Any  question 
of  amendment  of  the  pleadings  or  record  will  have  to  be 
considered  by  the  trial  Judge  on  the  next  trial,  the  same  as 
if  no  previous  trial  had  ever  taken  place.  Therefore  the 
case  goes  down  for  another  trial  without  the  determination 
of  any  of  the  questions  involved  in  the  suit. 

It  is  regrettable  that  any  case  before  the  Court  should 
have  to  be  disposed  of  in  this  way,  but  under  the  circum- 
stances as  they  are  we  feel  there  is  nothing  for  the  Court 
to  do  but  order  another  trial  on  the  terms  I  have  mentioned. 
• 

Hanington,  J.: — The  Court  has  exhausted  all  power 
it  has  to  secure  a  certified  copy  of  the  proceedings  on  the 
trial.  We  have  not  succeeded;  and  no  certified  copy  such 
as  the  law  requires  or  in  fact  any  certified  copy  whatever,  is 
before  us,  and  counsel  do  not  agree  upon  what  the  evidence 
is. 

A  motion  was  made  for  an  attachment  against  the  steno- 
grapher for  contempt  of  Court  in  not  returning  the  record. 
He  had  been  requested  and  had  promised  to  furnish  it,  but 
failed  to  do  so,  and  the  Court  had  at  last  to  issue  an  order 
for  attachment,  and,  therefore,  as  far  as  this  Court  is  con- 
cerned, it  has  done  all  it  could  to  get  the  record  before  it. 

It  is  unfortunate  that  the  stenographer  is  not  in  a  posi- 
tion to  attend  to  his  duties,  and  it  is  to  my  mind  clear  it 
would  be  unjust  for  us  on  the  evidence  as  we  have  it,  not 
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having  the  full  return  of  the  proceedings,  to  decide  in  favour 
of  the  plaintiff  or  the  defendant  on  these  motions;  because 
we  cannot  discuss  intelligently  the  points  in  question  with 
the  material  before  us.  The  very  object  of  the  stenographic 
report  is  to  provide  for  a  full  report  of  the  proceedings  on 
the  trial.  We  cannot  decide  whether  the  amendments  were 
right  or  what  the  proceedings  were,  whether  the  questions 
were  correctly  answered  by  the  jury  or  supported  by  the 
evidence,  and  we  have  not  His  Honor's  charge,  and,  there- 
fore, taking  it  all  together  we  are  not  in  a  position  to  decide 
the  case  on  the  merits,  and  if  we  decide  it  the  parties  would 
be  utterly  unable  to  appeal,  as  it  is  their  right  to  do,  be- 
cause no  proceedings  could  be  certified  to  the  Supreme 
Court.  It  would  be  just  the  same  as  if  an  appeal  came  here 
from  the  County  Court  without  a  return  of  the  proceedings 
there;  we  could  not  decide  it;  and  in  the  same  way  the  Su- 
preme Court  of  Canada  would  not  and  could  not  entertain 
it;  and,  therefore,  justice  requires,  much  as  we  regret  it, 
that  these  parties  shall  be  forced  to  go  to  trial  again,  and  1 
agree  with  the  Chief  Justice  that  the  proceedings  should  be 
de  novo. 

As  to  costs,  Mr.  Powell  urged  that  if  a  new  trial  was 
granted  it  should  be  with  costs.  The  principle  is  that  if  the 
fault  is  not  the  parties'  but  the  Court's  (which  it  is  not  here), 
or  of  an  official  of  the  Court  (and  it  is  evidently  his  fault  in 
this  case,  for  which  we  are  not  responsible  in  the  slightest) 
then  the  principle  is  that  there  are  no  costs  ordered  on  a 
new  trial,  because  it  is  unjust  that  a  party  should  be  pun- 
ished in  costs  for  a  default  for  which  he  is  in  no  sense  re- 
sponsible. 

We  are  not  in  the  position  at  present  to  adjudicate,  and, 
therefore,  the  only  thing  in  justice  to  be  done  is  to  put  the 
parties  as  near  as  may  be  in  the  position  they  were  in  before 
the  trial  took  place,  by  allowing  them  to  proceed  de  novo. 

McLeod,  J. : — I  agree,  as  there  is  no  record  before  the 
Court,  the  Court  is  not  in  a  position  to  decide  this  case.  As 
has  just  been  said  by  my  brother  Hanington,  if  the  Court 
did  direct  a  verdict  for  the  plaintiff  or  the  defendant  the 
parties  would  be  deprived  of  their  right  of  appeal,  because 
there  is  no  record  before  the  Court  to  be  certified,  and 
therefore  there  should  be  a  new  trial. 

In  granting  a  new  trial  we  express  no  opinion  on  the 
merits  of  the  case  or  on  the  question  of  the  amendments. 
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The  case  will  go  down  for  a  new  trial  just  as  though  there 
had  been  no  previous  trial  at  all,  and  will  be  taken,  up  be- 
fore the  trial  Judge  just  as  it  stood  at  the  commencement 
of  the  former  trial. 

Landry,  J.,  concurred. 

Barker  and  Gregory,  JJ.,  took  no  part. 


QUEBEC. 


Superior  Court.  September  9th,  1907. 

CITY  OF  MONTREAL  v.  MONTREAL  LIGHT,  HEAT 

AND  POWER  COMPANY. 

Mimicipal  Law  —  Highways  —  Negligence  —  Excavation  for 
Laying  Gas  Pipes — Injury  to  Personal  Property — Recovery 
against  Corporation — Recourse  in  Warranty — Costs. 

Saint-Pierre,  J.: — The  present  action  has  been  insti- 
tuted by  the  city  of  Montreal  to  recover  from  the  Montreal 
Light,  Heat  &  Power  Company  the  sum  of  $105.15,  which 
was  paid  out  by  the  city  in  satisfaction  of  a  judgment  ob- 
tained by  one  J.  Arthur  Desjardins.  This  action,  which  was 
for  damages,  was  the  result  of  an  accident  due  to  the  fact 
that  a  cut  in  Union  Avenue  had  been  improperly  filled  in. 
As  the  excavation  in  question  was  the  work  of  the  company 
defendant,  the  city  is  now  seeking  to  be  reimbursed  by 
means  of  the  present  suit,  of  the  amount  it  has  paid.  The 
facts  are  these: 

The  Montreal  Light,  Heat  &  Power  Company  has,  as  is 
well  known,  succeeded  to  the  old  Montreal  Oas  Company, 
and  in  so  doing,  it  has  inherited  all  the  rights  and  assumed) 
all  the  obligations  of  the  old  company,  under  the  contract 
entered  into  by  the  latter,  with  the  city  and  signed  on  the 
15th  of  November,  1895.  Clause  4  of  said  contract  whilst 
empowering  the  Gas  Company  to  open  cuts  in  the  streets 
of  the  city  when  necessary,  makes  it  obligatory  for  said 
company  to  fill  in  those  cuts  properly  and  "  to  put  said  streets 
in  the  same  state  and  condition  they  were  in  before  making 
the  excavation ."    In  the  course  of  the  month  of  MarcR, 
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1905,  the  present  company  defendant  being  required  to  lay 
some  pipes  in  Union  Avenue,  opposite  numbers  12  and  14 
of  that  street,  got  their  men  to  open  a  deep  cut  in  the  ground. 
After  they  had  finished  their  work,  however,  the  men,  in- 
stead of  replacing  things  as  they  were  before,  filled  the  exca- 
vation partly  with  frozen  earth  and  partly  with  ice  and 
snow.  The  result  was  that  when  the  warm  weather  began 
to  set  in  about  the  end  of  April  and  the  beginning  of  May, 
this  cut,  which  was  concealed  by  the  water  which  covered  it, 
became  a  dangerous  hole  both  for  vehicles  and  pedestrians. 
On  the  evening  of  the  2nd  of  May  a  big  express  waggon, 
heavily  loaded  with  furniture  belonging  to  one  J.  Arthur 
Desjardins,  was  being  drawn  along  the  street  when  one  of 
its  front  wheels  sank  deeply  into  that  hole  and  remained 
fast.  It  was  a  rainy  evening,  and,  in  order  to  extricate  the 
waggon  from  its  position  the  furniture  had  to  be  unloaded 
and  put  upon  the  sidewalk  where  it  became  saturated  with 
water  and  was  pretty  badly  damaged.  Desjardins  at  once 
notified  the  city  of  the  accident,  and  of  the  damage  he  had 
suffered,  and  for  which  he  said  he  intended  to  claim  the 
sum  of  ninety  dollars  by  way  of  indemnity.  The  city,  on  the 
other  hand,  lost  no  time  in  letting  the  company  defendant 
know  of  Desjardins'  claim,  and  of  their  own  pretention  to 
the  effect  that  the  accident  having  been  brought  on  through 
their  fault  they  alone  should  be  held  responsible.  The 
company,  however,  denied  Desjardins'  facts,  and  repudiated 
all  liability.  A  short  time  later  Desjardins  took  out  his 
action  against  the  city,  claiming  damages  to  the  amount  of 
$105.15.  The  city  might  have  called  the  company  defend- 
ant in  warranty,  but  selected  instead  to  meet  Desjardins' 
claim  alone  and  single-handed. 

The  suit  resulted  in  a  judgment  against  the  city  to  the 
amount  of  $61,  together  with  the  costs  of  an  action  of  that 
amount,  which  costs  were  afterwards  taxed  at  $57.55.  Both 
those  sums  of  money  were  at  once  paid  up  by  the  city,  the 
$61  to  Desjardins,  and  the  $57.55,  to  his  attorneys.  It  now 
sues  the  Montreal  Light,  Heat  &  Power  Company  in  re- 
covery of  the  amount  paid,  and  for  its  own  costs  and  dis- 
bursements. The  claim  urged  is  made  out  of  the  three 
following  items: — (1),  the  $61  paid  to  Desjardins;  (2),  the 
$57.55  paid  to  Desjardins'  attorneys;  and  (3),  $36.60  rep- 
resenting the  city's  own  disbursements  and  the  fees  which 
its  own  attorneys  were  entitled  to.  I  find  no  difficulty  what- 
ever in  granting  that  part  of  plaintiff's  conclusions  wherein 
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the  city  is  praying  to  be  reimbursed  of  the  $61  paid  to  Des- 
jardins  in  satisfaction  of  the  judgment  obtained  by  the  latter. 
On  the  one  hand  evidence  adduced  in  the  case  has  made  it 
clear  to  me  that  the  accident  which  gave  occasion  to  Des- 
jardins'  suit  was  brought  on  through  the  fault  and  neglect 
of  the  defendant;  whilst  on  the  other  hand,  I  find  that  sec- 
tion 536  of  the  city  charter,  gives  a  formal  recourse  in  war- 
ranty to  the  city  in  cases  such  as  the  present  one  against  the 
original  wrongdoer  or  the  party  at  fault,  who  was  the  cause 
of  the  accident.  The  words  of  the  statute  read  as  follows: 
M  The  city  shall  have  its  recourse  in  warranty  against  any 
person  whose  fault  or  negligence  occasioned  the  accident  and 
damages  arising  therefrom."  The  question  whether  the 
costs  of  suit  should  be  accorded  along  with  the  sixty-one 
dollars  allowed  for  damages  is  not,  however,  quite  so  easy 
of  solution. 

Section  548  of  the  city  charter  gives  the  city  in  actions 
such  as  that  which  was  taken  out  by  Desjardins  the  right  to 
suspend  the  case  until  the  party  alleged  to  have  been  origin- 
ally at  fault  is  called  into  the  case  as  joint  defendant,  and 
section  549,  which  follows,  goes  as  far  as  to  say  that  if  the 
judgment  is  pronounced  against  both  defendants,  and  if  the 
city  has  paid  to  the  judgment  creditor  the  debt  and  the 
costs,  said  city  becomes  subrogated  to  plaintiff's  right  and 
may  issue  execution  against  its  co-defendant  by  making  use 
of  the  judgment  already  pronounced.  By  section  548,  just 
cited,  the  city  may  even  obtain  the  dismissal  of  the  action. 
if  the  plaintiff  fails  to  call  in  the  party  originally  at  fault, 
if  such  party  has  been  made  known  to  him  by  the  city.  It  is 
clear  to  me  that  in  those  enactments  the  object  of  the  legis- 
lator was  to  condense  all  the  litigation  susceptible  of  arising 
between  the  three  parties  concerned  into  one  single  suit,  the 
facts  of  which  should  be  investigated  by  means  of  one  single 
enquete,  and  the  suit  itself  determined  by  one  single  final 
judgment.  I  do  not  pretend  to  say  that  by  fighting  the  case 
alone  and  single-handed,  as  it  has  done  in  this  case,  the  city 
went  beyond  its  rights.  There  can  be  no  doubt  that  being 
empowered  by  law  to  exercise  its  recourse  in  warranty 
against  the  party  originally  at  fault  it  could  do  so,  whether 
the  original  suit  had  come  to  an  end  or  whether  it  was  "still 
pending;  but  can  the  city  disregard  the  provisions  of  sec- 
tions 548  and  549  of  the  charter  and  pile  on  double  costs 
upon  the  party  who  is  to  be  held  ultimately  responsible? 
I  think  not.     To  rule,  as  the  plaintiff  would  have  me  to  on 
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this  point,  would  be  to  give  a  legal  sanction  to  a  practice 
which  would  be  in  violation  of  the  primary  dictates  of  equity. 

In  adopting  this  conclusion,  I  find  that  I  am  supported 
by  the  precedent  created  by  the  unanimous  judgment  of  the 
Court  of  Appeals,  rendered  on  the  4th  of  May,  1889,  in  the 
case  of  Gagne  v.  Hall,  whereby  it  was  held  "  that  the  war- 
rantor, who  is  only  sued  in  warranty  after  the  judgment  in 
the  case  wherein  he  might  have  been  called  in  warranty 
has  been  rendered,  is  only  liable  to  the  costs  of  the  original 
action  incurred  up  to  the  time  when  he  might  have  been 
called  into  the  case." 

The  report  of  this  case,  which  is  to  be  found  at  Volume 
20  of  the  "Revue  Legale,"  contains  a  list  of  authorities 
upon  which  the  court  based  its  judgment  and  which,  to  my 
mind,  fuily  justified  the  judgment  rendered.  I  have,  there- 
fore, come  to  the  conclusion  that  whilst  the  city  is  entitled 
to  recover  the  sum  of  $61.00,  representing  the  amount  of 
damages  awarded  in  the  original  suit,  it  is  only  entitled  to 
claim  such  costs  as  it  has  incurred  up  to  the  time  when  the 
company  defendant  might  have  been  called  into  the  case  as 
its  warrantors.  Those  costs  in  the  present  suit  are  those 
provided  for  by  the  tariff  upon  a  case  settled  after  the  filing 
of  appearance  of  the  defendant,  and  amount  to  the  sum  of 
$4.50.  Judgment  will,  therefore,  go  in  favor  of  the  plain- 
tiff for  the  total  amount  of  $65.50,  together  with  the  costs 
of  an  action  for  that  amount,  including,  however,  the  costs 
of  stenography. 


NEW  BRUNSWICK. 

Supreme  Court  in  Equity.  August  20th,  1907. 

GRAY  v.  AYLES  &  OTHERS. 

Debtor  and  Creditor  —  Judgment  —  Fraudulent  Conveyance 

—  Stat.  18  Eliz.  c.  5. 

Barker,  J.: — The  object  of  this  suit  is  to  set  aside 
certain  conveyances  on  the  ground  that  they  were  made 
without  consideration  and  were  fraudulent  under  the  Statute 
of  Elizabeth  as  against  the  plaintiff,  who  is  a  judgment 
creditor  of  the  defendant,  Stillman  Ayles,  the  grantor.     The 
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conveyance  in  question  is  as  follows:  (1)  A  chattel  mort- 
gage from  the  defendant,  Stillman  Ayles  to  the  defendant, 
Albert  H.  Ayles,  his  son-in-law,  on  his  farm  6tock  and  im- 
plements to  secure  the  sum  of  $400  and  interest,  dated  May 
15th,  1905;  (2)  a  conveyance  by  Stillman  Ayles  and  his 
wife  to  Alfred  H.  Ayles  of  his  home  and  farm  for  an  ex- 
pressed consideration  of  $800,  dated  June  19th,  1905,  and 
registered  on  the  21st  June  in  the  same  year;  and  (3) 
a  mortgage  on  the  last  mentioned  property  from  Albert 
H.  Ayles  to  Stillman  Ayles  dated  July  22ud,  1905,  and 
registered  on  the  16th  of  August  following.  The  consider- 
ation for  this  mortgage  appears  by  the  following  proviso 
contained  in  it.  "  Provided  always  that  if  the  mortgagor 
shall  provide  the  mortgagees  and  the  survivor  of  them  one 
room  on  the  ground  floor  of  the  dwelling  house  on  the  lands 
and  premises  therein  described,  and  a  bed-room  elsewhere 
in  the  said  house,  and  also  good  and  sufficient  board  and 
lodging,  clothes,  medicine  and  medical  attendance,  and  other 
necessaries  required  by  the  mortgagees  during  the  natural 
life  of  the  mortgagees  and  the  survivor  of  them,  and  decent 
Christian  burial  at  their  death,  and  also  provide  for  Dennis 
Ayles,  their  son,  a  suitable  home  on  the  said  premises  till 
he  is  twenty  one  years  of  age,  the  said  Indenture  of  Mort- 
gage shall  become  void."  Some  time  in  1905  the  plaintiff 
brought  an  action  against  the  defendant  Stillman  Ayles  to 
recover  damages  for  trespasses  alleged  to  have  been  com- 
mitted by  him  on  the  plaintiff's  land.  The  cause  was  tried 
at  the  Albert  Circuit  on  the  27th  June,  1905,  and  resulted 
in  a  verdict  for  the  plaintiff  for  $100.  For  some  reason 
which  the  evidence  does  not  disclose,  the  defendant  did 
not  appear  at  the  trial,  and  the  cause  was  therefore  tried 
as  an  undefended  cause.  On  the  19th  July,  1905,  judgment 
was  signed  for  $331.20,  the  amount  of  the  verdict  and  costs. 
A  memorial  was  filed  in  Albert  a  few  days  later.  The  pre- 
cise date  is  not  given,  but  it  was  before  the  registry  of  the 
mortgage.  On  the  25th  July,  1905,  the  plaintiff  issued  a 
writ  of  fi.  fa.  to  the  sheriff  of  Albert,  but  nothing  was 
realized  under  it,  and  the  judgment  remains  unsatisfied. 
The  house  and  farm  had  for  many  years  been  occupied  by 
the  plaintiff  and  his  family,  consisting  of  his  wife  and  two 
children,  the  daughter  who  married  the  defendant  Albert 
H.  Ayles  some  time  in  1904,  and  the  son  Dennis' Ayles  who 
has  since  died.  The  property  was  valued  at  $800,  and  the 
stock  included  in  the  chattel  mortgage  was  valued  at  about 
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$450.  Except  a  small  amount  of  furniture  all  the  plain- 
tiff's property  was  transferred  by  the  two  conveyances,  and 
his  only  interest  in  it  was  his  equity  of  redemption  in  the 
stock  which  was  worth  nothing,  and  his  right  to  support 
secured  to  him  by  the  mortgage.  The  material  events  stated 
in  their  chronological  order  are  as  follows: 

1.  Notice  of  Trial  in  the  suit  at  law  served  personally 
on  the  defendant  Stillman  Ayles,  May  1st,  1905,  for  the 
Albert  Circuit  opening  June  27th,  1905. 

2.  Chattel  mortgage  for  $400  given  May  15th,  1905. 

3.  Deed  from  Stillman  Ayles  and  wife  to  Alfred  H. 
Ayles.  Dated  June  19th,  1905,  and  registered  June  21st, 
1905. 

4.  Cause  tried  June  27th,  1905,  and  verdict  for  plaintiff 
for  $100. 

5.  Judgment  signed  July  19th,  1905,  for  $321.20. 

6.  Mortgage  from  Alfred  H.  Ayles  and  wife  to  Stillman 
Ayles  and  wife,  dated  July  22rid,  1905,  and  registered 
August  16th,  1905. 

The  circumstances  relied  on  by  the  defendants  as  shew- 
ing the  bona  fides  of  these  two  transactions  are  not  the  same 
in  both  cases.  It  will  be  convenient  to  deal  with  the  chattel 
mortgage  first.  The  case  set  up  by  the  defendants  in 
reference  to  it  is  this:  It  seems  that  at  some  time  in  the 
spring  of  1903,  probably  in  the  month  of  April,  the  defend- 
ant Alfred  H.  Ayles  went  to  live  with  Stillman  Ayles  as 
a  hired  man  to  assist  in  the  farming.  He  was  then  about 
17  years  of  age,  altogether  unaccustomed  to  farm  work  and 
for  three  preceding  years  he  had  been  in  the  employ  of  the 
Record  Foundry  Co.  learning  the  trade  of  a  tinsmith.  Still- 
man says  that  he  did  not  know  what  Alfred  could  do  on  the 
farm  when  he  hired  him  and  so  he  agreed  to  give  him  $5 
a  month,  and  that  at  the  end  of  that  month  he  found  him 
so  useful  that  he  hired  him  to  remain  through  the  year 
at  the  rate  of  $22  a  month  and  his  board.  He  says  that 
he  remained  with  him  at  that  rate  and  on  those  terms  for  two 
years,  that  is  up  to  May  1905.  Alfred  was  then  going  away 
and  wanted  his  wages.  During  the  two  years  he  had  been 
paid  some  money  and  been  furnished  with  some  clothing 
but  there  was  a  balance  due  which  Stillman  was  unable  to 
pay.  The  defendants  state  that  Stillman  was  anxious  that 
Alfred  should  remain  with  him  and  that  Alfred  consented 
to  do  so  on  getting  security  on  the  stock  for  the  amount 
due  him  which  was  then  settled  upon  at  $400.     This  is  the 
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story  sworn  to  by  the  three  defendants.  Altogether  apart 
from  the  fact  that  the  mortgage  was  given  between  the  time 
Stillman  was  served  with  the  notice  of  trial  and  the  date 
of  the  trial  of  action  of  trespass  there  are  so  many  improb- 
abilities in  the  account  itself  that  no  one  who  heard  the 
evidence  would  think  of  accepting  it  in  its  entirety.  I  cer- 
tainly do  not,  but  the  evidence  does  shew  that  Alfred  did 
work  for  the  two  years,  and  I  should  say  that  it  was  highly 
probable  he  received  but  little  on  account  of  his  wages. 
What  the  balance  due  him  really  was  or  what  it  really  ought 
to  be  I  do  not  know.  But  I  think  there  was  a  balance  due 
bim  for  which  the  mortgage  was  given  as  a  security.  The 
most  valuable  part  of  the  stock  has  been  disposed  of.  Some 
of  the  live  stock  have  died  and  what  remains  is  deteriorated 
in  value  by  use  and  age.  As  a  practical  question,  therefore, 
it  seems  a  useless  waste  of  time  to  pursue  this  branch  of 
the  case  any  further. 

In  connection  with  this  branch  of  the  case  as  well  as 
the  other  I  must  make  some  reference  to  the  evidence  ot 
Stillman  Ayles,  the  principal  defendant.  When  this  suit 
came  up  for  hearing  at  Dorchester  on  the  28th  May  last, 
an  application  was  made  for  a  postponement  on  the  ground 
that  Mrs.  Ayles  who  was  a  material  witness  -or  the  defence 
was  unable  to  travel  or  come  from  her  home  in  Coverdale 
to  Dorchester.  The  application  was  based  on  an  affidavit 
of  Stillman  Ayles  sworn  to  on  the  25th  day  of  May,  that  is, 
threa  days  before  the  hearing,  in  which  the  following  state- 
ments appear: 

"  That  the  said  Milar  Ayles  is  ill  suffering  with  rheum- 
atism and  is  totally  unfit  to  go  to  Dorchester  for  the  purpose 
of  giving  evidence  on  the  trial  of  this  cause.  Thai  the  said 
Milar  Avles  is  under  the  care  of  Dr.  A.  H.  Jones  who  ad- 
vised  her  to  try  to  move  about,  saying  that  the  said  Milar 
Ayles  might  obtain  some  relief  by  so  doing;  that  the  said 
Milar  Ayles  did  drive  out  one  day  and  attempted  to  walk, 
but  found  that  it  was  quite  impossible  for  her  to  walk  any 
distance  or  stand  on  her  feet  for  any  length  of  time.  Thai 
the  said  Milar  Ayles  is  now  confined  to  the  house  and  will 
not  be  able  to  go  to  Dorchester  on  the  28th  instant  for  the 
purpose  of  attending  the  trial  of  this  cause."  I  refused 
the  application.  About  two  hours  later,  Mrs.  Ayles  walked 
into  the  Court  room  apparently  as  well  and  as  active  as 
any  one  there.  She  gave  her  evidence  and  remained  until 
the  hearing  was  over.     She  had  not  been  confined  to  the 
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house  at  all,  and  she  had  only  three  days  before  actually 
walked  from  her  home  in  Coverdale  to  Salisbury  Station, 
a  distance  of  nearly  three  miles  when  she  went  to  consult 
the  doctor.  So  far  as  Stillman  Ayles*  evidence  goes,  I  can- 
not attach  any  weight  to  it  at  all. 

As  to  the  conveyance  of  the  real  estate  the  facts  are 
these.  The  deed  to  Alfred  was  made  June  19th,  and  regis- 
tered June  21st,  just  a  week  before  the  day  fixed  for  the 
trial  of  the  trespass  suit,  and  a  month  after  the  chattel  mort- 
gage had  been  given.  Although  it  purports  to  be  made  in 
consideration  of  $800,  it  is  admitted  that  there  was  no  money 
either  paid  or  agreed  to  be  paid,  the  sole  consideration,  it 
there  was  any,  was  the  provision  for  maintenance.  There 
does  not  seem  to  have  been  any  agreement  to  furnish  the 
maintenance.  Alfred  was  not  bound  in  any  way  so  far  as 
I  can  see  to  furnish  the  support.  He  simply  took  a  convey- 
ance and  gave  this  mortgage  back  with  the  condition  J  have 
mentioned  with  a  proviso  that  in  case  of  default  the  mort- 
gagee could  sell  and  out  of  the  proceeds  retain  expenses 
and  the  $800,  that  is  the  whole  value  of  the  property.  These 
documents  were  prepared  by  a  professional  man  and  if  the 
transaction  was  really  what  the  defendants  contend  that 
it  is,  one  would  expect  to  find  some  express  agreement  or 
obligation  by  the  mortgagor  to  furnish  the  maintenance 
unless  it  was  intended,  as  is  probably  the  fact,  that  the 
mortgagees  should  look  exclusively  to  their  security.  All 
the  negotiations  which  took  place  in  reference  to  the  ar- 
rangement is  described  by  Alfred  Ayles  in  his  evidence  as 
follows:  He  was  asked  by  the  Court  to  state  all  the  cir- 
cumstances which  led  up  to  the  giving  of  the  deed.  "  A. 
Well,  when  he  gave  me  the  bill  of  sale  I  was  going  away,  and 
I  liked  the  place  and  proposed  to  him  that  he  would  give 
it  to  me  and  give  me  a  deed  of  it,  and  I  would  keep  him. 

Q.  You  said  if  he  would  give  you  a  deed  of  the  place  you 
would  keep  him?  A.  Yes.  He  thought  it  would  be  all 
right,  I  guess.     He  must  have. 

Q.  What  did  he  say?    A.  Well  he  said  he  would  do  it. 

Q.  And  he  did  do  it?     A.  Yes,  sir. 

Q.  (By  the  Court)  That  is  all  that  took  place  is  it? 
A.  There  might  have  been  some  little  more,  I  can't  just 
remember." 

The  parties  all  continued  to  live  together  and  work  to- 
gether as  they  had  been  before  that.  Stillman  Ayles  ex- 
plains the  transaction  on  the  ground  of  his  ill  health  and 
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age.  In  fact  he  was  only  55  years  of  age,  and  his  wife  was 
younger  and  neither  of  them,  so  far  as  I  could  see,  or  so  far 
as  they  themselves  testified,  was  in  any  sense  seemingly  ill. 
At  the  time  of  the  hearing  Alfred  Ayles  and  his  wife  were 
not  living  on  the  farm  at  all.  He  had  employment  on  the 
railway,  and  was  living  some  miles  away  where  he  could 
attend  to  his  work.  And  during  the  time  between  the  date 
of  the  mortgage  in  1905,  and  the  hearing  of  this  cause, 
Stillman  Ayles  so  far  from  being  ill  and  old  and  unable  to 
work,  had  actually  worked  on  the  railway  and  elsewhere, 
on  one  occasion  for  a  month,  and  others  for  shorter  periods. 
The  evidence,  in  my  opinion,  altogether  fails  in  establishing 
either  old  age  or  declining  health  as  the  moving  cause  for 
entering  into  this  transaction.  It  is  true  that  Ayles  was 
not  indebted  to  any  outside  of  the  claim  for  damages  then 
in  litigation,  but  one  may  as  well  anticipate  a  judgment 
against  him  in  an  action  for  damages  as  in  one  for  the  re- 
covery of  an  ordinary  debt.  And  in  this  case  in  the  absence 
of"  any  explanation  one  may  attribute  Ayles*  indifference 
about  the  trial  either  to  the  certainty  of  a  verdict  against 
him,  or  to  this  fact,  that  in  any,  event  he  could  not  suffer,  for 
he  had  so  arranged  his  matters  as  to  defeat  his  judgment 
creditors  and  not  injure  himself.  It  is,  I  think,  difficult 
to  attribute  such  an  arrangement,  made  at  such  a  time,  and 
under  such  circumstances  to  any  other  motive  than  that 
of  defeating,  defrauding  and  delaying  creditors.  This  case 
differs  materially  from  Gorman  v.  Urquhart,  2  N.  B.  Eq.  42. 

See  Barling  v.  Bishopp,  29  Bea.  417. 

The  deed  of  the  real  estate  and  mortgage  will  be  de- 
clared void  as  having  been  made  with  a  fraudulent  intent 
under  the  Statute  and  set  aside.  I  shall  make  no  order  as 
to  the  chattel  mortgage,  the  plaintiff  must  have  his  costs 
except  as  to  that  part  of  the  bill  relating  to  the  chattel 
mortgage,  and  as  to  that  there  will  be  no  order  as  to  costs, 
each  party  paying  his  own. 


NEW  BRUNSWICK. 
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IN  RE  TRUSTS  OF  REBECCA  FISHER. 

Trust — Will — Construction. 

J.  H.  A.  L.  Fairweather  and  H.  H.  Brittain,  for  bene- 
ficiaries. 
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This  matter  comes  before  me  with  the  consent  of  all 
parties,  who  agree  to  be  bound  by  my  decision.  I  treat  the 
application  as  made  on  behalf  of  J.  Gillis  Keator,  Trustee 
under  the  conveyance  to  him  dated  April  28th,  1898,  lor 
advice  as  to  the  conveyance  of  the  property  therein  de- 
scribed. 

The  facts  are  briefly  these.  The  late  John  Gillis  died  in 
October,  1872,  leaving  a  will  by  which  he  conveyed  all  his 
property  real  and  personal  to  trustees  upon  certain  trust3 
which  may  be  shortly  stated  as  follows:  An  annuity  of 
£50G  was  secured  to  the  widow  during  her  life;  certain  pro- 
visions were  made  for  the  two  daughters,  Mrs.  Keator  and 
Mrs.  Fisher,  and  the  residuary  estate  all  went  to  the  son 
John.  The  trust  in  reference  to  Mrs.  Keator  and  Mrs. 
Fisher  is  the  same  and  declared  in  the  same  language.  The 
clause  as  to  Mrs.  Fisher  is  as  follows :  "  Upon  trust  to  pay 
to  my  daughter  Rebecca  by  equal  quarterly  payments  the 
clear  yearly  sum  of  $1,000,  for  her  sole  use  and  benefit  during 
the  term  of  her  natural  life,. free  of  all  control  of  any  hus- 
band she  may  have,  and  her  receipt  or  receipts  therefor  or 
for  any  part  thereof  6hall  notwithstanding  coverture  be  a 
good  and  sufficient  release  to  my  said  executors  for  any  pay- 
ment made  to  her  under  this  bequest,  and  on  the  death  of 
my  said  daughter  Eebecca  I  direct  my  said  executors  to 
invest  in  mortgage  securities  on  unincumbered  real  estate 
the  securities  which  may  be  held  or  set  apart  to  yield  the 
said  annuitv  or  sum  of  $1000,  and  the  same  and  the  ac- 
cumulation  thereof  shall  be  divided  share  and  share  alike 
to  and  among  any  children  which  my  said  daughter  Rebecca 
may  leave  on  the  youngest  child  living  attaining  the  age 
of  twenty  one  years,  and  until  such  child  shall  attain  such 
age  I  direct  that  my  said  executors  may  if  they  shall  see 
fit  apply  the  interest  arising  from  such  mortgage  toward 
the  support,  maintenance  and  education  of  such  child  or 
children  instead  of  reinvesting  the  same,  but  should  either 
or  both  of  my  said  daughters  be  alive  on  her  youngest  child 
living  attaining  the  said  age  of  twenty  one  years  I  will  and 
direct  that  such  daughter  or  daughters,  if  she  or  they  shall 
see  fit,  may  have  and  receive  from  my  said  executors  the 
frejveral  securities,  annuities  or  sums  of  $1000,  and  the  same 
shall  be  absolutely  assigned  to  her  or  them  respectively  free 
from  all  control  of  her  or  their  respective  husbands,  and  in 
case  of  the  death  of  either  or  both  of  my  said  daughters 
during  my  life,  leaving  issue  her  surviving,  I  will  and  direct 
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that  such  issue  shall  have  and  take  the  provision  hereby 
made  for  my  said  daughter  or  daughters  so  dying  and  to 
which  she  or  they  should  respectively  have  been  entitled 
had  she  or  they  survived  me."  Then  follows  a  provision 
that  if  either  of  the  daughters  died  without  leaving  issue, 
the  securities  held  for  her  should  fall  into  the  residuary 
estate.  To  this  will  there  was  a  codicil  which  relates  chiefly 
to  the  residuary  estate  given  to  the  testator's  son,  and  which 
under  the  will  was  to  come  into  his  possession  on  his  attain- 
ing the  age  of  30  years.  By  the  codicil  it  was  provided 
that  if  he  died  before  atlaining  that  age  and  without  issue 
the  income  and  profits  of  the  residuary  estate  should  be 
equally  divided  between  the  daughter  Mary  (Mrs.  Keator) 
and  Kebecca  (Mrs.  Fisher)  free  from  the  control  of  their 
husbands;  and  in  case  of  the  death  of  either  of  them  her 
share  was  to  go  to  her  children.  It  was  then  provided  as 
follows:  "And  in  the  event  of  my  said  son  dying  without 
issue,  I  will  and  direct  that  at  the  time  he  would  have  at- 
tained the  age  of  30  yefcrs^  had  he  lived,  that  my  residuary 
estate  and  the  whole  of  my  property  including  the  securities 
set  apart  to  yield  the  annuities  for  my  said  daughters  as 
provided  by  my  said  last  will  shall  be  equally  divided  be- 
tween them  share  and  share  alike  free  from  all  control  of 
any  husband  that  they  may  respectively  have,  and  in  the 
event  of  the  death  of  either  or  both  of  them  the  share  of  the 
daughter  or  daughters  so  dying  shall  be  conveyed  to  her 
respective  children,  it  being  my  will  and  desire  that  at  the 
time  before  mentioned  my  said  estate  should  be  wound  up 
and  closed  except  as  to  the  wife's  annuity  if  she  was  then 
living."  Some  years  ago  a  bill  was  filed  in  this  Court  by 
Mrs.  Keator  and  her  children,  and  Mr.  and  Mrs.  Fisher 
and  their  children  against  the  then  trustees  under  John 
Gillis'  will  and  others  for  the  administration  of  the  trusts 
therein  declared,  and  it  was  alleged  in  the  bill  that  applies 
tion  had  been  made  on  behalf  of  the  plaintiffs  to  the  trustees 
to  set  apart  a  sufficient  portion  of  the  estate  to  pay  the 
annuities  to  Mrs.  Keator  and  Mrs.  Fisher,  and  that  the 
plaintiff  had  offered  and  agreed  to  accept  the  lot  of  land 
on  the  corner  of  King  and  Prince  William  Streets  in  the 
City  of  St.  John  which  belonged  to  the  Gillis  estate  and 
yielded  an  annual  ground  rent  of  $2000  and  another  lot 
which  would  yield  a  sufficient  net  income  to  pay  the  neces- 
sary fire  insurance  premium,  but  that  this  arragement  was 
objected  to  by  the  representatives  of  John  E.  Gillis  who 


IN  RE  TRUSTS  OF  REBECCA  FISHER.  495 

was  then  dead,  and  in  consequence  thereof  the  trusted 
refused  to  act.  In  this  suit  a  decree  was  made  on  the  11th 
March,  1898,  by  which  it  was  ordered  that  the  lot  of  land 
on  the  corner  of  King  and  Prince  William  Streets  should 
be  conveyed  one  half  to  Mrs.  Keator  and  "  one  half  to  John 
Gillis  Keator  (the  present  applicant)  in  trust  for  the  use 
and  benefit  of  Rebecca  Fisher  and  her  children  as  declared 
in  and  provided  for  by  the  will  of  the  said  John  Gillis  de- 
ceased," and  the  remainder  of  the  trust  property  was  ordered 
to  be  conveyed  by  the  trustees  to  Susan  Gillis  executrix 
and  trustee  under  the  will  of  her  husband  John  R.  Gillis 
who  had  died  after  attaining  the  age  of  30,  leaving  issue 
all  of  whom  were  parties  to  that  suit.  By  the  same  decree 
the  trustees  under  the  will  of  John  Gillis  were  discharged, 
their  accounts  passed  and  allowed  and  they  were  relieved 
from  their  trust.  Mrs.  Fisher  died  September  25th,  1906, 
intestate,  leaving  five  children  (all  of  whom  were  then  of 
age)  and  her  husband  James  W.  Fisher  who  is  domiciled  and 
resident  in  England. 

In  pursuance  of  this  decree  the  trustees  under  John 
Gillis'  will  made  a  conveyance  of  a  half  interest  in  the  lot 
of  land  to  John  Gillis  Keator.  This  conveyance  is  dated 
April  28th,  1898,  and  it  was  made  "  upon  trust  for  the  use 
and  benefit  of  the  said  Rebecca  Fisher  and  her  children  as 
declared  in  and  provided  for  by  the  said  last  will  and  testa- 
ment and  codicil  of  the  said  John  Gillis,  deceased." 

The  effect  oi  all  01  this  was  to  wind  up  the  John  Gillis 
estate  so  far  as  his  trustees  were  concerned.  Mrs.  Keator 
agreed  to  take  a  haif  interest  in  this  lot  as  representing 
an  investment  of  her  annuity  of  $1000  and  it  was  conveyed 
to  her,  Mrs.  Fisher  agreed  to  take  the  other  half  and  it  was 
conveyed  to  John  Gillis  Keator  as  I  have  mentioned  and  the 
residue  was  conveyed  to  John  R.  Gillis'  representatives. 
Mrs.  Fisher's  one  half  was  not  conveyed  to  her  but  to  a 
trustee,  who  holds  it  on  precisely  the  same  trusts  as  it  would 
have  been  held  if  retained  by  the  trustees  of  John  Gillis. 

The  question  now  is  between  James  W.  Fisher,  the  hus- 
band of  Rebecca  Fisher,  and  the  children  as  to  the  persons 
entitled  to  the  property.  The  will  seems  to  contemplate 
a  setting  aside  by  the  trustees  of  securties  sufficient  to 
realize  the  annuity  of  $1000  payable  to  Mrs.  Fisher  during 
her  life,  and  on  her  death,  leaving  children,  these  securities 
were  to  be  invested  in  mortgage  on  unincumbered  real  estate 
and  these  were  to  be  divided  among  the  children  on  the 
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youngest  becoming  of  age.     Now  the  trustees  did  not  set 
apart  this  fund,  but  the  Court  did.     It  is  represented  by  the 
half  interest  in  this  land  and  is  in  the  hands  of  John  Gillis 
Keator  to  do  with  it  I  think  precisely  what  the  trustees 
under  the  will  would  have  been  obliged  to  do  with  it,  that 
is  invest  it  in  mortgages  and  transfer  them  to  these  children. 
Something  has  been  said  as  to  this  amounting  to  a  conver- 
sion of  the  property  into  personalty.     That  seems  to  me 
altogether  immaterial  for  the   fund  goes   to  the  children 
whether  it  is  personalty  or  not.     I  think  as  the  children  are 
all  of  age  it  is  quite  competent  for  them  to  waive  the  invest- 
ment of  property  in  mortgages  and  take  it  as  it  is.     Taking 
this  will  altogether,  there  is  nothing  whatever  in  it  to  indi- 
cate that  the  children  of  Mrs.  Fisher  living  on  her  death 
should  not  be  entitled  to  the  fund  out  of  which  the  annuity 
of  $1000  was  payable,  and  the  time  for  distributing  it  was 
when  the  youngest  child  became  of  age.    On  the  contrary, 
there  are  several  provisions  of  the  will  which  point  to  this 
as  the  right  of  the  children.     There  is  but  one  clause  which 
suggests  a  different  construction,  and  that  is  the  one  which 
provides  that  the  daughter,  if  alive  on  her  youngest  child 
becoming  of  age,  may  if  she  see  fit  have  and  receive  from 
the  executors  the  securities  set  apart  to  yield  the  annuity. 
The  clause  .says  "and   the    same,"  that    is    the    securities, 
"shall  be  absolutely  assigned  to  her  free  from  all  control 
of  her  husband."     There  seems  to  me  to  be  two  answers  to 
this  argument.     In  the  first  place  Mrs.  Fisher  never  re- 
quested a  transfer  of  the  fund,  she  never  saw  fit  to  take  it, 
and  in  fact  never  did  take  it.     Apart  from  tKat  it  would, 
I  think,  be  a  most  unreasonable  construction  to  place  on 
this  clause,  that  the  daughter  by  expressing  a  wish  to  take 
over  the  fund  and  having  it  assigned  to  her  would  take  it 
absolutely  for  her  own  use,  defeating  the  evident  intention 
of  the  testator  to  benefit  the  children  after  their  mother's 
death,  and  all  the  other  clauses  making  provision  for  the 
ultimate  disposal  of  the  fund.     I  should  say  the  clause  was 
only  intended  at  most,  if  acted  upon,  to  give  the  mother 
possession  of  the  securities  and  the  management  of  the  fund, 
but  that  it  would  still  be  subject  to  the  trust  in  favour  of 
the  children  on  her  death.     I  think  Mrs.  Fisher's  children 
are  entitled  to  their  half  interest  in  the  property  in  equal 
shares,  and  there  will  be  a  declaration  to  that  effect. 
The  trustee  will  have  his  costs  out  of  the  income. 
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QUEBEC. 

Court  of  Beview.  September  3rd,  1907. 

COKISTINE   v.  ACCIDENT   GUAKANTEE    COMPANY 

OF  CANADA. 

Accident  Insurance  —  Right  to  Indemnity  —  Assignment  — 

Payment  of  Premium. 

Coram  Sir  M.  M.  Tait,  C.J.,  Loranger  and  Pagnu- 
elo,  JJ. 

Sir  M.  M.  Tait,  C.J. :— This  is  an  action  upon  an  insur- 
ance policy,  issued  by  the  defendant  on  the  8th  September, 
1905,  in  favour  of  one  Herbert  L.  Jenking.  On  the  30th 
March,  1906,  he  met  with  an  accident  in  a  railway  passenger 
car,  and,  providing  the  policy  was  then  in  force,  became 
entitled  to  some  indemnity.  On  the  9th  August,  following, 
he  transferred  hi6  claim  to  plaintiff,  and  the  latter  claimed 
$180  as  the  indemnity  due.  The  action  was  met  with  a 
demurrer,  which  was  dismissed,  and  with  a  defence  to  the 
merits  raising  several  points;  but  the  only  matter  which  we 
think  calls  for  discussion  is  that  which  rests  upon  the  as- 
sertion that  the  premium  had  not  been  paid  when  the  ac- 
cident occurred,  and  that,  under  the  conditions  of  the  con- 
tract, no  responsibility  attached  to  the  company.  The  ap- 
plication contains  the  following  clause :  "  I  agree  to  accept 
the  policy  which  may  be  issued  on  this  application  and  to 
pay  the  premium,  and  agree  that  no  liability  shall  arise  on 
the  part  oi  the  company  until  I  have  paid  the  said  premium 
in  cash."  In  the  policy  the  following  clauses  are  inserted: 
"  This  policy  shall  not  take  effect  unless  the  premium  has 
been  paid  previous  to  any  accident  under  which  claim  is 
made."  "This  policy  is  not  valid  unless  countersigned  by 
an  authorized  agent  of  this  company."  The  judgment  under 
review  found  in  favour  of  plaintiff  upon  all  points  except 
as  to  the  amount  claimed,  which  was  reduced  to  $140.  The 
policy  was  issued  through  one  H.  E.  Liddell.  It  appears 
that  at  the  time  of  the  trial  he  had  disappeared  and  could 
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not  be  found.  He,  however,  received  the  policy  from  the 
company  to  be  countersigned  by  him  and  delivered  to  the 
insured.  This  was  done,  and  he  became  entitled  to  receive 
the  premium.  He  accepted  a  note  of  the  insured,  dated 
the  19th  February,  1906,  for  $25.50,  payable  to  his  order 
one  month  after  date,  and  discounted  it  at  a  bank  and  re- 
ceived the  proceeds.  Appellant  called  attention  to  the  fact 
that  the  note  is  for  $3  more  than  the  premium,  and  says 
that  it  was  not  given  until  more  than  five  months  after  the 
insured  had  received  the  policy,  and  that  it  is  not  proved 
that  it  was  given  for  the  premium.  We  think  it  is  proved 
to  have  been  so  given,  and  as  to  the  other  matters  referred 
to  by  appellant;  they  do  not  appear  to  us  to  be  material  or 
to  affect  the  question  of  its  responsibility,  of  which  it  can 
only  be  relieved  upon  it  appearing  that  the  premium  was 
not  paid  by  the  insured  before  the  accident.  This  is  the 
real  and  only  point  in  the  case.  As  already  remarked,  Lid- 
dell  discounted  the  note,  and  got  the  proceeds.  It  fell  due 
on  the  22nd  March,  and  the  accident  occurred  on  the  30th. 
On  the  17th  of  that  month,  the  insured  paid  $10  on  account 
to  Liddell,  and  told  him  to  collect  the  balance  from  his 
brother,  Allan  C.  Jenking,  and  the  latter  says :  "  Mr.  Liddell 
came  to  my  office  and  stated  that  there  was  a  note  that  my 
brother  gave  him  coming  due,  and  he  wanted  the  money  for 
it;  he  said  Herbert  (that  is  the  insured)  instructed  him  to 
come  to  me  for  it,  and  I  paid  him."  He  can't  remember 
the  exact  date,  but  states  it  was  before  the  maturity  of  the 
note.  The  note  was  returned  to  the  insured  and  is  pro- 
duced* by  plaintiff.  Liddell  wrote  to  the  insured  on  the 
14th  April,  acknowledging  that  the  note  had  been  paid  be- 
fore the  accident,  and  the  letter  is  produced.  The  pro- 
duction of  the  note  which  matured  before  the  date  of  the 
accident  without  any  indication  upon  its  face  or  otherwise 
that  it  was  still  due  at  that  date,  together  with  the  parole 
evidence  of  Allan  Jenking  that  he  paid  Liddell  the  balance 
due  on  the  note  "coming  due" — the  acknowledgment  of 
the  agent,  Liddell,  in  his  letter —  establish  a  prima  facie 
case  of  payment  of  the  note  and  receipt  ol  the  premium  in 
cash  before  the  accident  happened.  The  court  of  first  in- 
stance found  the  prrwf  sufficient,  and  we  do  not  see  error. 
Judgment  confirmed  unanimously,  with  costs. 


QO8C0MBE  V.  LAIRD.  499 


NOVA  SCOTIA. 

Bussell,  J.  August  21st,  1907. 

GOSCOMBE  v.  LAIBD. 

Arrest — Capias — Application  for  Discharge  under  Indigent 

Debtor's  Act — Tort — Malice. 

Defendant  was  taken  under  an  order  for  arrest  (capias) 
in  an  iaction  claiming  $1,000  damages  for  crim.  con.  He 
applied  to  two  commissioners  to  be  discharged  under  the 
Indigent  Debtor's  Act.  His  examination  disclosed  that  the 
tort  was  committed  wilfully  and  maliciously.  The  examiners 
having  granted  the  discharge  plaintiff  appealed  and  asked 
for  the  defendant's  imprisonment  under  B.  S.  1900,  c.  183, 
8.  15  (f).  The  matter  came  on  before  Bussell,  J.,  at  Cham- 
ber, August  20th,  1907. 

J.  B.  Johnstone,  for  the  appellant. 
W.  J.  O'Hearn,  for  respondent. 

Bussell,  J. : — The  defendant  is  in  prison  under  an  order 
for  arrest  in  an  action  of  crim.  con.,  and  on  application  to 
commissioners  under  the  Indigent  Debtor's  Act  he  has  been 
discharged.  The  plaintiff  appeals  from  the  order  discharg- 
ing him  on  the  ground  that  the  tort  was  wilful  and  malicious. 
Defendant  argues  that  it  is  not  conceivable  that  it  was  in- 
tended that  the  commissioners  or  the  court  on  appeal  should 
entertain  such  a  question  as  this  on  an  application  for  dis- 
charge before  trial  and  judgment.  The  possible  consequence 
it  is  argued  might  be  that  the  commissioners  or  the  Judge  on 
appeal  might  hold  that  a  wilful  and  malicious  tort  had  been 
committed  and  imprison  the  defendant  for  a  twelve  month, 
and  that  the  cause  coming  on  for  trial  in  the  meantime  a 
jury  or  Judge  might  decide  that  no  tort  at  all  had  been 
committed. 

I  think  that  this  is  a  very  pregnant  argument,  but  I  doubt 
if  it  is  conclusive.  Cases  do  not  unfrequently  occur  where 
one  decision  on  facts  is  made  in  the  course  of  a  proceeding, 
for  one  purpose,  while  a  contradictory  decision  on  the  same 
facts  is  made  in  the  same  cause  for  another  purpose.     The 
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case  of  a  Judge's  decision!  on  facts  necessary  to  be  found  in 
order  to  a  decision  on  the  admissibility  of  evidence  and  the 
jury's  verdict  in  view  of  the  same  facts  presents  a  case  in 
point.  Such  also  seems  to  be  the  case  where  a  Judge  is 
obliged  to  answer  certain  questions  of  fact  in  order  to  deter- 
mine whether  a  written  document  can  be  varied  or  added  to 
by  oral  evidence,  and  a  jury  afterwards,  on  the  same  facts, 
comes  to  a  different  conclusion,  yes  or  no,  from  that  arrived 
at  by  the  Judge  for  the  purposes  for  which  he  was  using  the 
evidence.  Possibly  a  closer  consideration  of  these  cases  might 
shew  that  they  were  not  analogous.  But  for  the  present  if 
this  argument  stood  alone,  I  should  hesitate  t6  discharge  the 
prisoner. 

There  is  another  consideration  which  seems  to  me  unan- 
swerable in  this  case.  The  section  which  provides  for  the 
discharge,  or,  rather  the  one  which  enumerates  the  cases  in 
which  the  discharge  of  the  prisoner  may  be  refused  and  the 
"debtor"  imprisoned,  contains  a  provision  that  the  remand 
or  confinement  of  the  debtor  under  the  section  shall  be  ter- 
minable at  any  time  on  his  payment  of  the  amount  "  due  on 
the  process."  In  the  clause  as  it  stood  in  the  statute  of  1894, 
the  phrase  read  "  on  payment  of  the  amount  due  on  the  ex- 
ecution," and  this  deliberate  change  of  phrase,  it  may  be 
argued,  indicates  a  purpose  to  allow  the  debtor  to  be  impris- 
oned even  in  a  case  like  the  present,  where  there  has  been  an 
order  for  arrest  for  an.  unliquidated  amount.  I  do  not  stop 
to  inquire  whether  there  may  not  be  "process"  other  than 
execution  under  which  a  definite  and  liquidated  amount  may 
be  due.  I  think  it  would  be  an  abuse  of  language  to  speak 
of  any  amount  as  due  under  the  process  in  this  case.  The 
amount  of  the  claim  is  as  vet  unascertained. 

The  order  for  arrest  merely  establishes  a  sum  which,  in 
the  opinion  of  the  Judge  who  allowed  the  order,  would  be 
sufficient  security  for  the  plaintiff  and  would  naturally  be 
more  rather  than  less  than  the  amount  the  plaintiff  was 
deemed  likely  to  recover.  I  think  it  cannot  have  been  in- 
tended that  the  defendant  should  be  imprisoned  under  this 
section  excepting  in  consequence  of  circumstances  connected 
with  a  claim  for  an  ascertained  and  liquidated  amount  which 
he  could  pay  at  any  time  after  his  imprisonment  and  thereby 
secure  his  discharge.  I  would  therefore  dismiss  the  appeal 
from  the  decision  of  the  commissioners  discharging  the  de- 
fendant. 
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NOVA  SCOTIA. 

Full  Bench.  September  2nd,  1907. 

TOWNSHEND  v.  BECKWITH  et    al. 

Canada  Temperance  Act — Practice — Setting  aside  Defence — 
Ord.  25 y  r.  2 — Action  against  Justices  of  Peace  for  Prch 
ceeding  without  Jurisdiction. 

Motion  under  Ord.  25,  r.  2,  to  set  aside  the  defence  as 
disclosed  in  the  answer  to  the  action.  Plaintiff,  an  hotel 
keeper  at  Kentville,  N.S.,  sued  the  defendants,  two  justices 
of  the  peace,  for  signing  a  search  warrant  and  order  for  the 
destruction  of  liquors  under  the  Canada  Temperance  Act, 
under  which  a  quantity  of  liquors,  the  property  of  the  plain- 
tiff, was  taken  and  destroyed.  Defendants  pleaded  the  in- 
formation for  the  search  warrant  sworn  to  before  them,  and 
the  conviction  of  plaintiff  for  keeping  liquors  for  sale  in  vio- 
lation of  the  Canada  Temperance  Act,  and  the  making  of  the 
order  for  destruction.  Plaintiff  replied  that  the  justices  had 
no  jurisdiction  to  grant  the  search  warrant,  because  no  pro- 
secution for  a  penalty  had  been  commenced  before  them 
against  the  plaintiff,  and  because  the  information  did  not 
prove  cause  of  suspicion,  nor  set  out  particulars  of  the  of- 
fence. 

The  points  of  law  were  set  down  for  argument  before  the 
Court  en  banc,  pursuant  to  an  order  of  Weatherbe,  C.J., 
and  were  heard  before  a  Court  composed  of  Graham,  E.J., 
Meagher  and  Russell,  JJ.,  15th  Feb.,  1907. 

J.  J.  Power,  for  plaintiff. 

W.  E.  Roscoe,  K.C.,  for  defendants. 

Graham,  E.J. : — This  is  an  action  brought  against  two 
justices  of  the  peace,  for  (1)  granting  a  search  warrant  to 
search  the  plaintiff's  premises  for  intoxicating  liquor  kept 
for  sale,  contrary  to  the  provisions  of  the  Canada  Temperance 
Act;  and  also  after  trial  (2)  for  granting  an  order  adjudicat- 
ing a  forfeiture  and  for  directing  the  destruction  of  the  in- 
toxicating liquors  found  under  the  search  warrant.  The  sec- 
tions prohibiting  the  keeping  of  intoxicating  liquors  for  sale, 
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in  counties  in  which  the  Canada  Temperance  Act  is  in  force, 
are  sections  99  and  100.  And  the  sections  providing  for  the 
seizure  and  destruction  of  liquors  so  kept  for  sale  are  con- 
tained in  an  amendment,  Acts  of  Canada,  1888,  c  34,  s.  10, 
substituting  sections  for  ss.  108  and  109  of  the  principal  Act 

The  action  is  not  framed  on  the  theory  that  the  justices 
proceeded  maliciously  and  without  reasonable  and  probable 
cause,  under  the  second  section  of  the  Act  for  the  Protection 
of  Justices,  R.  S.,  N.  S.  (1900)  c.  40,  corresponding  to  the 
11  &  12  Vic.  c.  44,  s.  1  of  the  United  Kingdom,  but  on  the 
theory  that  they  proceeded  without  jurisdiction  under  the 
third  section  of  that  Act. 

In  the  statement  of  defence,  the  defendants  set  forth  the 
proceedings  as  constituting  a  defence.  They  also  allege  that 
the  order  adjudicating  a  forfeiture  and  destruction  of  the 
liquors  has  not  been  quashed  under  s.  6  of  c.  40. 

To  the  greater  portion  of  the  statement  of  defence  the 
plaintiff  in  his  reply  has,  besides  joining  issue,  taken  objec- 
tions in  law.  And  these  objections  have  been  heard  before 
the  full  Court. 

Turning  to  the  provisions  of  the  Canada  Temperance  Act 
as  amended,  it  is  contended  by  the  plaintiff  that  the  justices 
could  not  take  the  information  for  and  grant  the  search  war- 
rant to  search  and  seize  the  liquors,  before  an  information 
had  been  first  laid  for  the  penalty  imposed  for  keeping  for 
sale  intoxicating  liquors  contrary  to  the  Canada  Temperance 
Act,  s.  100.  After  that  prosecution  is  started  then  at  some- 
time or  another,  of  course  before  the  trial,  there  may  be  an 
information  and  a  warrant  for  searching  for  and  seizing  the 
liquors,  which  are  afterwards  to  be  condemned  and  destroyed, 
as  the  result  of  the  trial  of  the  prosecution  for  the  penalty. 

It  is  also  contended  on  the  part  of  the  plaintiff  that  the 
information  for  the  search  warrant  is  insufficient  to  give  the 
justices  jurisdiction 

The  scheme  of  the  Act  as  amended,  in  my  opinion  is  this: 
Inasmuch  as  the  keejdng  for  sale  of  liquors  is  prohibited  and 
a  violation  is  usually  committed  in  secret  and  under  circum- 
stances rendering  it  ordinarily  difficult  to  say  beforehand 
what  the  precise  offence  is,  the  statute  permits  instead  of  the 
ordinary  requisite  statement  in  an  information  of  a  specific 
offence,  an  allegation  of  suspicion  that  the  liquors  are  kept 
for  sale  on  the  premises  of  a  person,  in  order  that  by  means 
of  a  search  and  seizure  it  may  be  discovered  whether  any  and 
what  offence  is  being  committed.     And  if  liquors  illegally 
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kept  for  sale  are  found  there,  to  secure  their  forfeiture  and 
destruction.  And  in  order  to  give  notice  to  the  owner  and 
have  the  question  tried  there  is  the  ordinary  justices'  sum- 
mons on  information  served  upon  him,  which  after  trial,  if 
the  justices  decide  against  him,  results  in  an  order  for  the 
forfeiture  and  destruction  of  the  liquors,  and  a  conviction  for 
the  penalty  for  keeping  these  liquors  for  sale.  There  is  but 
one  trial.  Forms  are  given  and  the  order  and  the  conviction 
may  be  in  one  instrument,  or  in  separate  instruments.  Of 
course  there  may  be  prosecutions  for  the  penalty  for  keeping 
for  sale  intoxicating  liquors,  without  any  previous  search  war- 
rant, or  seizure. 

In  my  opinion,  the  proper  construction  of  the  amended 
Act  is,  that  the  search  warrant  is  to  precede  the  information 
for  the  summons.  I  think  that  the  liquors  which  the  justices 
would  order  to  be  forfeited  and  destroyed  as  the  result  of  the 
trial  of  the  summons,  would  be  the  same  liquors  as  those 
which  he  is  as  the  result  of  that  same  trial  convicted  of 
keeping  for  sale,  and  which  had  been  seized  and  brought 
before  them  in  pursuance  of  the  search  warrant. 

If  the  offence  of  keeping  -for  sale  was  proceeded  for  and 
identified  first,  the  liquors  which  would  be  seized  under  the 
search  warrant  issued  subsequently  might,  in  the  ordinary 
course,  be  other  liquors,  and  each  day  of  keeping  constituting 
a  distinct  offence,  that  evidence  would  not  be  relevant  to  the 
prosecution  already  instituted,  illegal  evidence  in  fact;  and 
in  the  end  those  liquors  would  not  be  a  proper  subject  for 
forfeiture  and  destruction.  The  form  of  order  indicates  that 
there  must  be  identity.  It  is  a  convenient  procedure  for 
preserving  the  identity  of  the  goods  with  the  offence,  for 
establishing  and  preserving  a  lien  (the  proceeding  is  partly 
in  rem),  and  for  preventing  the  goods  from  disappearing 
after  the  summons  is  served. 

It  is  the  natural  order  according  to  the  common  law  and 
to  similar  statutes,  perhaps  more  clearly  expressed  than  this 
one  is. 

My  reasons  are  given  for  this  view  in  the  case  of  King  v. 
Townsend,  11  Canadian  Criminal  Cases,  115  (on  appeal 
Townsend  v.  Cox),  application  for  writs  of  certiorari  to  re- 
move this  same  search  warrant  and  adjudication  bf  forfeiture 
— and  it  is  unnecessary  to  repeat  them. 

Insufficiency  of  the  information  is  also  contended  for.  It 
appears  to  have  been  laid  by  the  inspector  for  the  county  of 
Kings.     There  is  under  the  Revised  Statutes  of  Nova  Scotia, 
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1900,  c.  100,  s.  181,  a  provision  for  the  appointment  and 
remuneration  in  all  municipalities  in  which  the  Canada  Tem- 
perance Act  is  in  force,  of  "inspectors  for  the  purpose  of 
enforcing  and  carrying  out  the  provisions  of  such  Act."  This 
i&  the  information  which  was  used : — 
*•  Canada:  Province  of  Nova  Scotia,  County  of  Kings,  to  wit: 

The  information  of  Ira  L.  Cox,  of  Canning,  in  the  said 
county  of  Kings,  blacksmith,  taken  this  twenty-third  day  of 
September,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  five,  before  us,  E.  M.  Beckwith  and  C.  C.  H.  Eaton, 
two  of  His  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Kings,  who  saith  that  he  hath  just  and  reasonable 
cause  to  suspect  that  intoxicating  liquor  is  kept  for  sale  in 
violation  of  the  second  part  of  the  Canada  Temperance  Act 
in  the  hotel  and  premises  of  William  H.  Townsend,  of  Kent- 
ville,  in  the  said  county  of  Kings,  hotel  keeper  at  Kentville 
aforesaid.  The  said  Ira  L.  Cox  states  as  his  reason  for  sus- 
picion as  aforesaid  is  that  he  has  been  informed  that  intoxi- 
cating liquor  is  kept  for  sale  as  aforesaid  by  the  said  William 
H.  Townsend,  by  persons  who  have  purchased  liquor  from 
the  premises  of  the  said  William  H.  Townsend. 

Wherefore  he  prays  that  a  search  warrant  may  be  granted 
him  to  search  the  hotel  or  premises  of  the  said  William  H. 
Townsend,  at.  Kentville  aforesaid,  as  aforesaid  for  the  said 
intoxicating  liquor. 

Sworn  before  us  on  the  day  and  year  first  above  men- 
tioned, at  Canning,  in  the  said  county  of  Kings. 

(Sgd.)   E.  M.  Beckwith,   . 
A  Justice  of  the  Peace  in  and  for  the  said 

County  of  Kings. 

(Sgd.)  C.  C.  H.  Eaton, 
A  Justice  of  the  Peace  in  and  for  the  said 

County  of  Kings. 
(Sgd.)  Ira  L.  Cox." 

It  is  contended  that  the  direction  in  italics  in  the  form 
in  the  statute,  viz. :  "  Here  add  the  causes  of  suspicion  and 
the  particulars  of  the  offence  whatever  they  may  be,"  is  not 
sufficiently  complied  with.  It  is  said,  first,  that  the  justices 
would  not  have  jurisdiction  because  the  causes  of  suspicion 
consist  of  a  statement  of  hearsay,  and  nothing  more,  and 
that  this  is  inadmissible  to  confer  jurisdiction. 
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I  think  that  in  stating  suspicions  it  must  have  been  con- 
templated that  hearsay  might  be  used.  Hearsay  is  very  com- 
mon in  -affidavits,  no  doubt  restricted  by  rules.  But  it  is 
quite  clear  that  there  is  a  distinction,  as  I  shall  show  by  the 
cases,  between  justices  making  a  mistake  in  acting  upon  hear- 
say in  an  information,  and  not  having  jurisdiction  in  respect 
to  the  matter  complained  of. 

He  cannot  be  made  liable  in  trespass  for  the  former. 

Then  the  requirement  in  that  direction  in  the  form  as 
to  stating  the  particulars  of  the  offence.  In  my  opinion 
after  the  amendment  that  direction  became  obsolete  and  was 
only  left  in  the  new  form  inadvertently.  I  notice  that_in 
the  last  revision  of  the  Revised  Statutes  of.  Canada,  1906, 
brought  into  force  by  Parliament  on  the  first  day  of  Febru- 
ary, 1907,  that  part  of  the  direction,  viz.,  "and  the  par- 
ticulars of  the  offence/'  have  been  omitted,  confirming  the 
view  that  it  was  left  there  by  an  oversight,  when  the  amend- 
ment was  first  made.  However  my  reasons  for  upholding 
the  sufficiency  of  the  information  have  already  been  given 
in  the  case  referred  to. 

I  propose  in  addition  to  refer  to  a  few  authorities  in 
actions  of  trespass  against  magistrates,  and  I  think  it  will 
appear  that  although  the  information,  if  it  was  a  pleading, 
could  not  be  sustained  on  a  demurrer,  yet  the  Justices  being 
constituted  judges  of  its  sufficiency  in  law,  if  by  any  reason- 
able intendment  it  can  be  construed  as  covering  the  matter 
aimed  at  by  the  statutory  provision  sought  to  be  enforced, 
then  an  action  for  damages  will  not  lie  against  the  Justices. 

The  "  matter  "  as  compared  with  the  statutory  provision 
may  be  imperfectly  stated  and  may  not  support  a  conviction, 
but  if  it  can  be  fairly  identified  then  there  is  a  matter  within 
his  jurisdiction. 

The  case  of  Cave  v.  Mountain,  1  M.  &  G.  257,  was  an 
action  of  trespass  brought  against  a  magistrate  who  had  acted 
on  an  information  which  charged  the  violation  of  a  statute 
for  maliciously  cutting  down  trees,  but  the  information 
contained  no  statement  that  the  trees  cut  down  exceeded 
in  value  £1,  a  violation  which  was  a  requisite  of  the  offence, 
neither  was  there  any  evidence  of  that  fact,  but  only  that 
the  trees  vrere  worth  about  £1.  Moreover  the  information 
was  mere  hearsay.  Tindal,  C.J.,  said  "but  the  charge  be- 
fore the  magistrate  was  a  charge  of  felony,  and  even  if 
upon  further  investigation  the  amount  of  the  injury  had 
turned  out  to  be  below  the  value  requisite  to  constitute  the 
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offence,  that  would  not  have  affected  the  jurisdiction  of  the 
magistrate  to  investigate  the  offence,  which  jurisdiction 
can  never  be  held  to  depend  upon  the  weight  of  evidence 
as  to  the  value,  though  the  guilt  or  innocence  of  the  prisoner 
at  the  trial  would  undoubtedly  do  so." 

On  the  other  point  during  the  argument,  Tindal,  C.J., 
said  when  it  was  raised, — "That  would  rather  shew  that 
there  had  been  an  unjust  decision,  but  what  you  are  to  make 
out  is  want  of  jurisdiction/'  And  in  delivering  judgment,  he 
said, — "  That  the  information  does  not  disclose  any  legal 
evidence  of  the  guilt  of  the  prisoner,  is  undoubtedly  true; 
It  states  nothing  but  mere  hearsay  upon  which  neither 
judges  nor  justices  could  act.  But  at  the  utmost  this 
amounts  to  no  more  than  an  error  in  judgment  on  the  part 
of  the  magistrate  acting  within  his  jurisdiction;  and  no  case 
can  he  found  in  which  a  magistrate  acting  within  his  juris- 
diction, has  been  held  liable  in  an  action  of  trespass  for  a 
mere  error  of  judgment.  That  case  was  cited  with  approval 
in  Kemp  v.  Neville,  10  C.  B.  N.  S.,  523.  In  Mills  v.  Collett, 
6  Bingham  85,  trespass  against  a  mgistrate  for  assault  and 
imprisonment,  one  of  the  depositions  on  which  the  defendant 
proceeded,  was  as  follows : — "  Who  saith  that  on  Monday  last 
(the  date)  on  the  premises  occupied  by  Simon  Mills  in  the 
parish  of  ...  .  the  property  of  John  Badely,  Doctor  of 
Physics,  namely  in  the  yard  adjoining  and  belonging  to  the 
dwelling  house  of  the  said  premises  he  saw  Simon  Mills  .  . 
.  .  wilfully  and  maliciously  cutting,  breaking,  barking, 
rooting  up  and  otherwise  destroying  a  certain  timber  elm 
tree,  the  property  of  the  said  John  Badely."  The  statute 
will  be  found  in  the  note  to  the  case  of  Cave  v.  Mountain. 

Storks,  Sergt.,  obtained  a  rule  nisi  to  set  aside  the  non- 
suit on  the  ground  that  the  tree  being  stated  in  the  deposi- 
tions to  have  stood  on  premises  occupied  by  the  plaintiff, 
it  must  have  been  plain  to  the  defendant  that  the  plaintiff 
could  not  commit  a  trespass,  much  less  a  felony  by  cutting 
it  down. 

Tindal,  C.J.,  said  in  the  course  of  his  judgment:  "  I  can- 
not accede  to  the  proposition  that  the  circumstances  of  a 
party  being  the  occupier  of  the  premises  on  which  the  tree 
is  cut  necessarily  takes  a  case  out  of  the  statute, — suppose 
the  trees  excepted  in  a  lease,  the  tenant  would  be  a  tres- 
passer, and  if  liabel  in  trespass  I  am  not  prepared  to  say 
he  might  not  be  liable  criminally.  But  that  is  not  the 
ground  of  my  decision.     If  a  party  charged  with  an  offence 
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be  brought  before  a  magistrate,  he  must  exercise  a  judgment 
in  the  case,  and  he  is  not  liable  for  a  mere  error  of  judg- 
ment." 

I  also  refer  to  what  Lord  Ellenborough  said  in  the  case 
of  Ackerley  v.  'Parkinson,  3  M.  &  S.  411. 

The  two  actions  against  magistrates  cited  were  decided 
before  the  passing  of  the  Act  for  the  protection  of  magis- 
trates. In  Leary  v.  Patrick,  15  Q.  B.  272,  Lord  Campbell 
sai3:  "Stat.  11  &  12  Vict  c.  44,  s.  2,  leaves  the  remedy 
of  a  party  the  same  as  it  would  have  been  before  the  Act 
in  cases  in  which  justices  have  acted  without  jurisdiction 
or  have  exceeded  their  jurisdiction,  provided  that  the  con- 
viction has  been  quashed  before  action/'  Turning  to  cases 
since  that  statute  there  is  Haylocke  v.  Sparke,  1  El.  &  Bl.  471. 
The  magistrate  there  had  required  the  plaintiff  to  find  sure- 
ties to  keep  the  peace  for  three  months,  and  had  committed 
him  for  not  finding  them.  All  that  was  known  of  the 
information  there  was  contained  in  the  recital  in  the  war- 
rant. The  plaintiff  had  been  charged  by  a  railway  porter 
upon  oath  before  the  magistrate  with  writing  on  the  pave- 
ment "the  following  offensive  words  reflecting  on  the  char- 
acter of  the  station  master — '  Donkey  Watt  the  Railway 
Jackass* — and  it  having  been  stated  to  me  on  the  oath  of  the 
said  (the  porter)  that  the  continued  writing  for  some  time 
past  of  those  offensive  words,  is  calculated  to  provoke  a 
breach  of  the  peace."  And  he  prayed  that  the  plaintiff 
might  be  required  to  find  sufficient  sureties  to  keep  the 
peace.  Lord  Campbell,  C.J.,  said  in  the  course  of  his  judg- 
ment: "We  do  not  refer  to  the  cases  relating  to  articles 
of  the  peace,  exhibited  by  a  complainant,  as  these  are  subject 
to  regulations  different  from  those  which  prevail  in  respect 
of  sureties  for  good  behaviour,  required  by  a  magistrate  for 
the  sake  of  the  public.  The  latter  is  in  our  opinion  the 
jurisdiction  which  the  defendant  intended  to  exercise  'al- 
though sureties  for  the  peace  are  mentioned/'  Later  he  says : 
''Upon  the  whole  it  appears  to  us  that  a  justice  of  the 
peace  has  jurisdiction  to  require  sureties  for  good  behaviour 
in  some  cases  of  libel  against  private  individuals/' 

If  that  be  true  the  defendant  had  jurisdiction  in  the 
matter  out  of  which  this  cause  of  action  arises.  And  though 
the  proceedings  were  informal,  and  although  there  was  in 
our  opinion  a  great  want  of  discretion  in  requiring  sureties 
upon  such  an  occasion,  it  follows  that  an  action  of  trespass 
will  not  lie.     In  Sommerville  v.  Mirehouse,  1  B.  &  S.  652, 
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the  declaration  shewed  that  the  magistrates  had  made  an 
order  directing  the  plaintiff  to  pay  a  church  rate  which  had 
been  proved  before  them,  by  evidence  wholly  uncontradicted 
and  undisputed,  to  have  been  demanded  at  a  date  more  than 
six  months  before  the  complaint  was  made,  and  therefore 
barred  by  a  time  limit  in  the  statute,  and  that  the  order 
had  since  been  quashed.  The  defendants  had  judgment,  on 
the  demurrer.  Cockburn,  C.J.,  said  during  the  argument: 
"  They  made  a  judicial  mistake  in  deciding  that  a  sufficient 
complaint  was  made  within  the  time  limited  by  sec.  11  of 
Stat.  11  &  12  V.  C.  43.  The  principle  of  immunity  for 
judicial  acts  applies  to  this  case."  Later,  he  says :  "  It  was 
within  the  duty  of  the  justices  to  determine  the  question 
which  was  raised  in  this  case  before  them;  indeed  that  ques- 
tion was  a  matter  which  they  were  bound  to  decide."  I  also 
refer  to  Ratt  v.  Parkinson,  20  L.  J.  M.  C.  208,  (Jervis,  C.J.) 

In  Lawrenson  v.  Hill,  10  Ir.  C.  L.  B.  194,  the  action 
brought  against  the  magistrate  was  in  respect  to  a  warrant 
granted  on  an  information  which  described  the  facts  with 
particularity,  and  they  constituted  but  a  civil  wrong.  There 
could  not  possibly  be  a  criminal  offence  which  had  been  in- 
sufficiently or  defectively  described.  But  Pigott,  C.B.,  said: 
"  Still  if  the  evidence  had  been  set  forth  in  the  information 
and  if  by  any  reasonable  intendment  it  could  have  been 
treated  as  conveying  a  charge  of  felony,  it  might  be  that 
the  defendant  on  the  ground  that  if  he  was  wrong  he  commit- 
ted an  error  of  judgment  only,  might  ha-re  derived  protec- 
tion against  an  action  of  trespass  from  the  principle  of  the 
decision  of  the  Court  in  Cave  v.  Mountain." 

In  Jones  v.  Jerman,  (1896),  2  Q.  B;  418,  (1897),  1  Q.  B. 
97,  the  information  was  in  the  following  form:  "Be  it  re- 
membered that  .  .  Thomas  Wood  .  .  on  oath  maketh 
complaint  fnat  he  hath  just  and  reasonable  cause  to  suspect 
that  William  Jones  of  .  .  has  in  his  possession  certain 
property  belonging  to  the  said  Thomas  Wood,  and  upon 
his  oath  doth  depose  and  say  that  the  said  William  Jones 
has  been  in  his  employ  for  five  years,  and  is  now  under  notice 
to  quit,  and  that  he  has  requested  the  said  William  Jones 
to  search  several  boxes  which  he  the  said  William  Jones  has 
had  packed  ready  to  be  taken  away,  but  which  he  refuses  to 
be  looked  through." 

The  defendant  upon  this  information  issued  a  search 
warrant  for  the  goods  and  to  bring  the  body,  and  he  was 
sued  Tor  trespass  and  false  imprisonment.     Lopes,  L. J.,  said : 
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"I  think  it  is  clear  on  the  authorities  that  it  is  not  neces- 
sary to  allege  an  actual  felony,  but  that  it  is  enough  to 
allege  that  there  are  reasonable  grounds  for  suspecting  that 
a  felony  has  been  committed." 

The  decision  of  Elsee  v.  Smith  (1  D.  &  R.  97),  establishes 
that  proposition.  If  so  we  must  look  to  the  information  in 
this  case  and  see  whether  by  reasonable  intendment  it  may 
be  gathered  from  it  that  the  informant  suspected  that  a 
felony  had  been  committed  in  respect  of  property  of  his. 
Applying  the  test  suggested  by  the  Lord  Chief  Justice  in  his 
judgment,  if  the  language  of  the  information  were  the  sub- 
ject of  an  action  of  libel  it  would  be  properly  capable  of 
the  innuendo  that  the  informant  had  reasonable  grounds  for 
suspecting  and  did  suspect  that  his  goods  were  being  feloni- 
ously dealt  with.  If  this  meaning  ought  to  be  attached  to 
the  information  it  was  a  sufficient  one  and  one  on  which 
the  magistrate  had  jurisdiction  to  act,  although  no  specific 
goods  are  mentioned  in  it. 

In  Ferguson  v.  Earl  of  Kinnoull,  9  C.  &  F.  251,  at  p.  290, 
Lord  Brougham  said:  "Even  inferior  Courts,  provided  the 
law  has  clothed  them  with  judicial  functions,  are  not  ans- 
werable for  errors  in  judgment." 

That  observation  must  apply  to  errors  in  law,  apply  to 
the  construction  of  a  statute  as  well  as  to  errors  in  deciding 
facts;  to  errors  in  issuing  initial  process  as  well  as  to  "errors 
in  issuing  final  process.  It  is  clear  that  if  justices  convict, 
although  there  is  no  legal  evidence  of  an  offence,  yet  they  are 
not  liable  in  trespass,  although  in  law  the  offence  in  the 
statute  has  not  been  proven.  I  cannot  distinguish  between 
that  case  and  the  case  of  an  information  on  which  a  war- 
rant is  granted  and  the  information  contains  a  defective 
description  of  an  offence,  defective  because  it  does  not  com- 
ply with  the  exact  terms  of  the  statute.  They  must  pass 
judgment  upon  it. 

If  one  is  a  want  of  "  jurisdiction, *  the  other  is.  There 
cannot  be  a  distinction  between  the  justice  not  having  juris- 
diction to  enter  upon  the  consideration  of  a  subject  matter 
and  upon  the  continuance  of  consideration.  In  the  one  case 
he  has  not  jurisdiction  to  begin,  in  the  other  he  loses  it. 

It  may  be  difficult  to  draw  the  line  as.  to  when  there  is 
error  in  procedure  or  error  in  judgment,  and  when  there 
is  a  want  of  or  an  excess  of  jurisdiction.  It  was  not  in- 
tended that  every  error  of  a  justice  put  into  action  is  an 
act  without  or  in  excess  of  jurisdiction.       Some  acts  we 
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know  must  be  proved  to  be  malicious  and  without  reasonable 
cause  to  make  the  justice  liable.  If  he  (a  layman  general- 
ly) might  reasonably  have  inferred  that  there  was  a  case 
under  the  statutory  provision,  then  although  there  is  not  a 
case  I  think  he  must  be  entitled  to  the  protection  afforded 
to  a  judicial  officer. 

As  to  the  order  adjudicating  forfeiture  and  destruction, 
the  information  for  the  summons,  the  trial  and  conviction 
being  regular,  it  does  not  necessarily  follow  that  it  would 
be  made  without  jurisdiction,  even  if  the  preceding  search 
werrant  was  bad  because  the  information  for  it  was  insuffi- 
cient. Reg.  v.  Hughes,  4  Q.  B.  D.  614;  Dixon  v.  Wells,  25  Q. 
B.  D.  249. 

Lastly,  even  if  the  order  was  made  without  jurisdiction, 
is  it  an  order  which  comes  within  the  meaning  of  R»  S.  1900, 
c.  40,  s.  66,  and  must  be  quashed  before  an  action  may  be 
brought  against  the  justices?  It  is  contended  that  U*e  pro- 
vision applies  only  to  orders  for  the  payment  of  money. 

This  Act  when  last  revised  came  into  force  in  1900,  and 
would  no  doubt  extend  to  any  orders  that  magistrates  then 
had  power  to  make.  Their  jurisdiction  has  been  must  ex- 
tended recently,  from  time  to  time,  particularly  in  the  mat- 
ter of  convictions,  and  there  is  as  much  need  of  protection 
in  these  cases  as  for  those  which  were  contemplated  when 
the  ^.ct  was  first  passed. 

It  would  greatly  restrict  the  usefulness  of  the  Act  if  the 
protection  to  magistrates  was  confined  exclusively  to  orders 
for  the  payment  of  money.  There  are  many  orders  which 
are  not  for  that  purpose.  Orders  in  settlement  cases  under 
the  Poors'  Relief  Act,  orders  under  the  Bastardy  Act,  orders 
under  the  Public  Health  Act,  as  for  the  removal  or.  destruc- 
tion of  nuisances,  orders  under  the  Act  of  Apprentices,  and 
other  orders  not  only  under  the  statutes,  but  under  the 
municipal  regulations  applicable  to  towns  and  municipali- 
ties. 

The  object  of  this  provision  was  to  protect  justices  from 
hasty  actions  for  damages,  where  they  had  made  an  order 
containing  an  adjudication.  And  in  respect  to  that  adju- 
dication there  must  be  a  direct  attack  and  a  decision  of  an- 
other Court  upon  the  matter,  either  by  way  of  appeal  or  by 
certiorari,  holding  that  there  was  no  jurisdiction  to  make 
the  adjudication  before  an  action  for  damages  may  be  main- 
tained against  the  justices  who  made  it.     There  is  no  rea- 
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son  for  restricting  the  protection  to  cases  where  the  order 
is  for  the  payment  of  money. 

It  is  true  that  section  16  eliminates  from  the  damages 
in  certain  cases  to  be  recovered  against  justices  any  penalty 
or  money  which  they  have  without  jurisdiction  ordered  a 
person  to  pay,  and  the  person  has  paid  it,  but  so  it  restricts 
the  damages  for  the  imprisonment  to  three  cents.  It  only 
deals  with  these  things.  There  is  nothing  in  that  section 
which  leads  to  the  inference  that  only  convictions  and  orders 
for  the  payment  of  money  are  intended  to  be  quashed  be- 
fore an  action  for  damages  may  be  maintained. 

In  an  Ontario  case,  Sprung  v.  Anderson,  23  C.  P.  152, 
it  was  held  that  an  order  requiring  a  person  to  find  sureties 
to  keep  the  peace,  must  first  be  quashed  before  an  action 
for  damages  could  be  maintained  for  damages  against  the 
magistrates. 

I  think  that  the  seventh  paragraph  of  the  defence  ought 
not  to  be  struck  out,  but  contains  a  material  averment, 
namely,  that  the  order  adjudicating  forfeiture  and  the  des- 
truction of  the  liquors  has  not  been  quashed. 

The  points  of  law  ought  to  be  overruled  and  set  aside, 
ancTwith  costs. 

Since  writing  the  above  opinion  in  this  case,  which  was 
held  over  until  the  judgment  of  the  Judicial  Committee  of 
the  Privy  Council,  in  the  case  of  Townsend  v.  Cox,  should  be 
given,  I  have  read  that  judgment,  and  it  renders  much  that 
I  have  here  written  wholly  unnecessary. 

I  think  it  decides  that  special  leave  to  appeal  would  be 
refused  on  the  ground  that  the  judgment  there  was  either 
right  or  was  so  unattended  with  sufficient  doubt  as  to  its 
correctness  as  to  justify  that  course.  There  the  two  main 
points  discussed  here,  namely,  the  construction  of  the  amend- 
ed statutes,  and  the  sufficiency  of  the  information,  were  in- 
volved, and,  therefore,  decided,  and  they  really  should  not 
be  discussed  by  us  again. 

Eussell,  Jv  concurred. 

Meagher,  J.,  read  a  judgment  in  favour  of  defendants. 
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NQVA  SCOTIA. 

Longley,  J.  September  16th,  1907. 

DOMINION  IRON  AND  STEEL  COMPANY  v.  DOMIN- 
ION COAL  COMPANY. 

Contract — Breach  —  Coal  for  Coking  Purposes  —  Defective 
Quality — "Freshly  Mined,  Run  of  Mine"  Coal — Dam- 
ages. 

Wallace  Nesbitt,  K.C.,  W.  B.  A.  Ritchie,  K.C.,  H.  Mac- 
Innes,  K.C.,  and  W.  Crowe,  K.C.,  for  plaintiffs. 

H.  A.  Lovett,  K.C.,  J.  J.  Ritchie,  K.C.,  and  E.  M.  Mc- 
Donald, K.C.,  for  defendants. 

Longley,  J. : — This  cause,  involving  very  large  interests, 
was  tried  before  me,  without  a  jury,  at  a  special  sitting  in 
July  and  August  last.  The  trial  lasted  three  weeks.  A 
great  number  of  witnesses  were  examined  on  both  sides,  and 
an  enormous  mass  of  evidence  given,  including  some  hundreds 
of  exhibits.  I  shall  endeavour  to  embody  all  the  leading  and 
essential  facts  in  my  findings,  in  order  that,  as  far  as  pos- 
sible, the  courts  of  review  may  have  before  them  all  the  mat- 
ter necessary  to  the  determination  of  the  legal  issue  without 
an  examination  of  this  great  volume  of  ^evidence.  For 
brevity,  I  shall  always  speak  of  the  plaintiff  as  "Steel  Com- 
pany" and  the  defendant  as  the  "Coal  Company." 

1. — 'The  Dominion  Coal  Company  was  incorporated  by 
the  Legislature  of  Nova  Scotia  in  1893,  and  began  operations 
soon  after.  They  acquired  a  large  number  of  coal  mines, 
then  being  worked  in  Cape  Breton  county,  south  of  Sydney 
Harbor,  and  a  large  number  of  coal  areas  in  the  vicinity. 

2. — Some  years  after  the  company  had  been  actively  at 
work,  the  leading  members  or  directors  of  the  corporation 
reached  the  conclusion  that  the  establishment  of  large  iron 
and  steel  producing  works  in  the  vicinity  of  their  mine6 
would  increase  their  output,  and  especially  in  the  winter 
months,  when  shipment  of  coal  to  their  chief  markets  on  the 
St.  Lawrence  was  impossible,  and  also  be  profitable  as  an 
industrial  enterprise. 


DOMINION  IRON  &  STEEL  CO.  v.  DOMINION  COAL  CO.  513 

3. — As  a  consequence,  the  Dominion  Iron  &  Steel  Com- 
pany, with  a  large  capital,  was  organized  in  1899,  incorpor- 
ated by  the  Legislature  of  Nova  Scotia,  and  many  of  the  dir- 
ectors and  leading  promoters  of  the  Steel  Company  were  also 
directors  and  large  shareholders  of  the  Coal  Company. 

4. — Before  entering  upon  this  new  enterprise,  the  coal 
of  the  Dominion  Coal  Company  was  carefully  analyzed  and 
found  suitable  for  the  manufacture  of  steel — that  is,  it  con- 
tained a  sufficiently  small  percentage  of  sulphur  and  ash  to 
make  it  conform  to  the  necessary  conditions  of  iron  and  steel 
production. 

5. — The  Coal  Company  was  at  that  time  operating  the 
pits  known  as  Dominion  No.  1,  No.  3,  No.  4,  and  No.  5,  on 
what  is  commonly  known  as  the  Phelan  seam.  They  were 
also  operating  No.  8,  on  what  is  known  as  the  Harbour  seam. 
It  was  the  coal  taken  from  the  Phelan  seam  that,  possessed 
the  qualities  which  met  the  requirements  of  iron  production. 

6. — The  Steel  Company  proceeded  to  erect  a  very  large 
works  at  Sydney,  at  the  expenditure  of  many  millions  of  dol- 
lars, which  began  to  operate  in  1901. 

7. — ■'Before  beginning  work,  the  Steel  Company  entered 
into  a  contract  with  the  Coal  Company  for  a  supply  of  coal 
for  carrying  on  its  work,  which  fixed  no  limit  to  their  supply 
if  the  work  expanded,  and  a  low  price  was  agreed  upon,  per 
ton,  $1.20. 

8. — The  next  step  was  the  practical  amalgamation  of  the 
two  great  corporations.  The  Steel  Company,  in  effect,  took 
a  lease  of  the  Coal  Company  in  1902,  on  terms  of  paying  a 
yearly  rental  of  $1,600,000,  and  a  royally  of  fifteen  cents  per 
ton  on  all  coal  mined  exceeding  3,500,000  tons. 

9. — This  arrangement  continued  until  1903,  when  it  was 
determined  between  the  parties  that  the  lease  should  termin- 
ate, and  the  Coal  Company  assume  full  control  of  its  own 
property,  and  to  obtain  a  release  from  the  lease  it  paid  the 
Steel  Company  a  substantial  sum. 

10. — A  new  agreement  was  entered  into  between  the  two 
companies  on  October  20,  1903,  whereby  the  Coal  Company 
undertook  to  furnish  the  Steel  Company  with  all  the  coal 
they  should  require  for  the  various  branches  of  their  business 
as  iron  and  steel  producers,  at  the  price  of  $1.24  per  ton, 
with  4  cents  per  ton  for  the  use  of  the  cars.  But  there  was 
a  proviso  that  the  Steel  Company  should  not  demand  more 
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coal  than  was  necessary  for  the  operation  of  four  blast  fur- 
naces and  the  conversion  of  the  product  into  various  forms  of 
steel  manufacture. 

11. — It  is  this  contract  which  is  now  under  consideration, 
and  its  interpretation  in  certain  clauses  is  the  subject  mat- 
ter of  this  suit 

12. — This  contract  in  its  terms  makes  it  clear,  I  think, 
that  coal  for  the  operating  of  an  iron  and  steel  plant  is  the 
basis  of  the  bargain.  The  coal  required  is  designated  in  the 
contract  as  "  freshly  mined,  run  of  mine  coal,  reasonably  free 
from  stone  and  shale,  from  such  seams  then  being  worked  by 
the  Coal  Company  as  the  Steel  Company  shall  designate." 
It  also  provides  that  after  four  years  the  Coal  Company  may 
supply  slack  coal,  if  suitable  for  use  in  steel  making  and  for 
blast  furnace  coke,  and  the  same  clause  defines  "  suitable  "  in 
the  following  words :  "  The  slack  coal  so  supplied  when  pro- 
perly washed  by  the  Steel  Company  shall  not  contain  a  per- 
centage of  impurities  to  wit;  ash  and  sulphur,  appreciably 
greater  than  the  per  centum  of  impurities  in  the  same  coal 
of  run-oi-mine  grade  when  crushed  and  washed  in  the  same 
manner." 

13. — Provision  is  also  made  that  the  Steel  Company  shall 
give  three  months'  notice  to  the  Coal  Company  of  its  require- 
ments for  coal  in  each  month,  in  order,  no  doubt,  that  the 
Coal  Company  should  have  reasonable  opportunity  to  make 
its  plans  for  meeting  such  requirements!  It  also  provides 
that  in  case  of  a  material  increase  in  the  requirements  a  year's 
notice  should  be  given  of  such  large  increase. 

14. — 'After  the  contract  was  signed,  the  Steel  Company, 
which  was  then  in  active  operation,  designated  the  Phelan 
seam  as  the  seam  from  which  its  coal  was  to  be  taken  and 
obtained  under  the  contract,  and  as  the  operations  of  the  Steel 
Company  became  larger  a  greater  amount  of  coal  was  de- 
manded and  the  regular  notices  were  given  of  the  advance 
requirements,  and  for  some  time  they  were  met.  But,  early 
in  1905,  notices  were  given  of  a  large  increase  in  1906,  owing 
to  the  operation  of  a  third  blast  furnace,  and  these  demands 
the  Coal  Company  found  it  difficult  to  meet  without  curtail- 
ing its  supply  to  other  customers  who  were  purchasing  coal 
at  more  remunerative  prices. 

15. — When  the  contract  of  October  20th,  1903,  was  signed, 
the  Coal  Company  was  operating  its  pits,  Nos.  1,  2,  3,  4  and 
5  on  the  Phelan  seam,  No.  7  on  the  Hub  seam,  and  8  and  9 
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on  the  Harbour  seam ;  and  in  1905,  No.  10  of  the  Emery  seam 
was  opened.  In  order  to  meet  the  increasing  demands  of  the 
Steel  Company,  the  Coal  Company  proceeded  to  open  up  an- 
other pit,  as  they  believed  on  the  Phelan  seam.  It  was  loca- 
ted some  distance  east  of  the  other  pits  of  the  Phelan  seam, 
and  on  the  other  side  of  Glace  Bay  basin,  and  was  called 
Dominion  No.  6.  It  began  to  put  out  coal  about  July,  1905, 
and  some  of  this  was  sent  to  the  Steel  Company. 

16. — All  the  coal  sent  to  the  Steel  Company  is  subjected 
every  day  to  analysis  by  a  staff  of  chemists,  because  no  coal 
can  be  used  for  the  making  of  coke,  which  absorbs  more  than 
70  per  cent,  of  the  whole  coal  consumed  in  the  enterprise, 
which  contains  a  percentage  of  sulphur  larger  than  2.75  in  an 
unwashed  state.  This  is  the  limit  and  constitutes  the  danger 
point.  Most  of  the  coal  supplied  after  washing  averages  from 
1.3  to  1.6  per  cent,  in  sulphur.  Eminent  experts  in  steel 
making  from  both  Great  Britain  and  the  United  States  were 
called,  and  the  substance  of  their  evidence,  which  was  very 
full  and  satisfactory,  was  that  in  Great  Britain  iron  was  made 
from  coke  with  an  average  of  1  per  cent,  of  sulphur,  though 
there  is  one  iron  and  steel  works  which  uses  coal  and  coke 
running  as  high  as  1.5  per  cent,  in  sulphur.  The  American 
expert  said  that  in  the  United  States  the  percent- 
age in  sulphur  in  the  coal  and  coke  was  a  shade 
below  one.  Both  thought  that  1.6  would  constitute  the 
danger  point,  and  they  explained  very  clearl)  the  conse 
quences  of  a  higher  percentage  of  sulphur,  which  woul&  make 
the  production  of  steel  and  iron  commercially  impossible. 
Mr.  Jones,  the  Manager  of  the  Steel  Company,  arid  Mr. 
Scott,  the  chief  analyst,  fixed  the  danger  limit  in  the  Sydney 
works  at  2.75  for  coal  unwashed,  but  most  coal  supplied  was 
well  below  this  limit. 

17. — When  the  coal  from  No.  6  reached  the  Steel  Works, 
it  was  found  by  analysis  to  contain  a  much  higher  degree  of 
sulphur  than  could  be  used  for  the  manufacture  of  steel,  and 
it  was  rejected  by  the  Steel  Company,  and  in  many  instances 
taken  back  by  the  Coal  Company,  and  acknowledged  by  one 
of  the  directors  of  the  Coal  Company  to  be  unfit  for  use  by 
the  Steel  Company. 

18. — It  is  fitting  also  that  a  word  should  be  said  in  respect 
of  the  pit  known  as  No.  4.  The  working  in  the  west  side  of 
this  pit  produces  excellent  coal  for  iron  making,  but  the 
working  on  the  east  side  leads  directly  towards  that  part  of 
the  seam  in  which  No.  6  is  situated.    The  geologists  who  were 
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examined  said  that  the  workings  on  the  west  slope  of  No.  6, 
and  the  workings  on  the  east  slope  of  No.  4,  which  are  now 
less  than  three  miles  apart,  will,  if  continued,  meet — that  is, 
they  are  working  towards  each  other.  The  coal  produced 
from  this  east  working  of  No.  4  is  also  too  large  in  sulphur 
for  iron  making. 

19.— A  long  correspondence  between  the  managers  of  the 
two  companies  was  put  in  evidence,  and  also  some  letters  be- 
tween directors  of  the  two  companies,  the  purport  of  which 
I  shall  endeavour  to  summarize  as  fairly  as  possible.  The 
manager  of  the  Steel  Company  is  not  infrequently  notifying 
the  manager  of  the  Coal  Company  of  the  delivery  of  certain 
cars  of  coal  which  are  not  suitable  for  their  work,  and  not  in 
accordance  with  the  contract.  These  cars  were,  in  some  in- 
stances, taken  back  by  the  Coal  Company,  and  in  others,  de- 
clined, on  the  ground  that  they  came  from  other  pits  than 
No.  6.  In  August,  1905,  a  sort  of  modus  vivendi  was  agreed 
to  between  the  companies,  which  may  best  be  found  in  a  let- 
ter addressed  by  Mr.  P.  P.  Jones  (then  sales  agent,  but  now 
general  manager  of  the  Steel  Company),  to  Mr.  Duggan, 
manager  of  the  Coal  Company,  dated  August  16th.  1905.  He 
says : — "  In  order  to  meet  you  in  every  possible  way  we  will 
agree,  without  prejudice  to  any  of  our  rights  under  the  con- 
tract, and  until  further  notice,  to  accept  seventy-five  tons  «>f 
this  coal  every  day,  provider!  you  will  have  it  carded  No.  6 
coal,  so  that  there  will  be  no  chance  of  our  getting  it  prised 
in  with  the  coal  we  use  in  our  coke  ovens  and  gas  producers." 
This  was  agreed  to  by  the  Coal  Company  without  prejudice 
to  its  rights  under  the  contract. 

20. — It  is  proper  to  point  out  that  the  Steel  Company  in 
its  operations  has  occasion  to  use  coal  for  purposes  apart 
from  the  making  of  iron  and  steel.  To  epitomize  the  evidence 
I  think  that  the  use  of  coal  is  distributed  as  nearly  as  may 
be,  as  follows:  Taking  75,000  tons  per  month  as  the  con- 
sumption, there  would  be  used  in  the  coke  ovens  about  55,000 
tons,  in  the  gas  producers,  for  steel  making,  about  14,000 
tons,  and  this  coal  must  be  as  free  from  sulphur  as  that  used 
for  making  coke.  The  remaining  6,000  tons  would  be  used 
for  the  boilers  and  locomotives  in  the  works,  the  hoisting  gear 
at  the  loading  piers,  the  use  of  steamers  engaged  in  bringing 
ore  from  Wabana,  in  the  Wabana  ore  raising  and  loading, 
and  in  mining  the  limestone  at  Marble  Mountain.  It  was  for 
some  ox  these  purposes  that  the  Steel  Company  proposed 
to  use  No.   6  coai. 
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21. — This  arrangement  continued  for  some  months  and 
the  chief  difficulty  between  the  two  companies  henceforth  is 
the  quantity  delivered.  The  Coal  Company  in  1905-1906 
never  quite  reached  the  demand  of  the  Steel  Company  in 
point  of  quantity,  except  in  the  winter  months.  According 
to  the  notices  given,  the  Steel  Company  were  to  have  80,000 
tons  per  month  in  August,  September  and  October,  1906; 
and  this  quantity  was  not  furnished,  and  the  Steel  Company 
were  compelled  to  purchase  coal  elsewhere  at  larger  figures  to 
efficiently  operate  their  plant. 

22. — At  this  point  an  interpretation  of  the  words  of  the 
contract  in  respect  to  notices  of  material  increases  is  neces- 
sary. Section  5  of  the  contract  requires  that  the  Steel  Com- 
pany shall  from  time  to  time  give  notice,  of  not  less  than 
three  months,  to  the  Coal  Company  of  its  requirements  dur- 
ing any  coming  month.  This  is  proved  by  the  evidence  and 
correspondence  to  have  been  steadily  done.  But  the  contract 
also  says  that  if  such  requirements  are  at  any  time  materially 
in  excess  of  the  requirements  existing  at  the  time  such  notices 
are  given  then  the  Coal  Company  shall  use  due  diligence  in 
preparing  to  furnish  the  increased  demand,  but  shall  in  any 
event  prepare  to  furnish  the,  increased  demand  "w4thin 
twelve  months  from  the  date  of  such  notice."  I  find  that  on 
the  30th  of  March,  1905,  the  Steel  Company  notified  the  Coal 
Company  that  in  consequence  of  putting  into  operation  a 
third  blast  furnace,  they  wquld  require  80,000  tons  in  April, 
1906.  On  the  3rd  of  April,  Mr.  Duggan,  for  the  Dominion 
Coal  Company,  in  a  communication  addressed  to  Mr.  Cam- 
eron, controller  of  the  Steel  Company,  says : 

"I  beg  to  acknowledge  receipt  of  your  favor  of  March 
30th,  advising  me  that  you  expect  to  put  $  third  furnace  into 
operation  towards  the  close  of  this  year,  and  notifying  us 
that  you  will  require  80,000  in  April,  1906.  We  shall  en- 
deavour to  prepare  to  meet  your  increased  requirements/' 

Having  given  this  notice  a  year  in  advance  of  the  re- 
quirements, I  find  that  on  the  30th  April,  1906,  the  Steel 
Company  gave  notice  to  the  Coal  Company  that  their  require- 
ments for  the  month  of  August  would  be  80,000  tons,  that  on 
the  30th  of  May,  they  gave  notice  that  their  requirements 
for  September  would  be  80,000  tons,  and  oh  the  26th  of 
June,  they  gave  notice  that  their  requirements  for  the  month 
of  October  would  be  80,000  tons.  The  coal  actually  furnished 
for  August  by  the  Coal  Company  was  58,270  tons,  for  Sep- 
tember 50,525  tons  and  for  October  62,618  tons,  and  the 
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Steel  Company  was  compelled  to  purchase  over  19,000  tons 
elsewhere  to  operate  their  works.  The  defendant's  counsel 
urged  that  I  should  interpret  the  words  "  from  the  date  of 
such  notice,"  to  mean  twelve  months  from  the  date  de- 
signated in  such  notice,  while  the  plaintiff's  counsel  con- 
tend that  the  true  interpretation  is  twelve  months  from  date 
such  notice  is  received.  I  adopt  this  last  interpretation,  and 
consequently  there  is  no  alternative  but  for  me  to  find  that 
the  Coal  Company  was  in  default  in  its  delivery  during  the 
months  of  August,  September  and  October,  1906,  and  liable 
for  such  damages  for  such  loss  as  the  Steel  Company  incur- 
red in  obtaining  coal  from  other  mines  at  a  larger  cost. 

23. — But  this  is  a  very  inconsiderable  feature  of  the  issue 
between  the  parties.-  Under  a  temporary  arrangement  be- 
tween the  companies,  the  Steel  Company,  to  assist  the  Coal 
Company  in  meeting  the  increased  demand,  had  agreed  to 
accept  a  portion  of  the  deliveries  in  slack  and  banked  coal, 
but  the  deliveries  being  still  below  requirements  and  the  coal 
furnished  by  the  Coal  Company  in  October,  1906,  becoming 
daily  more  unsatisfactory,  on  October  18th,  1906,  the  mana- 
ger of  the  Steel  Company,  Mr.  Jones4,  sent  the  following  offi- 
cial notice  to  the  manager  of  the  Coal  Company: 

"  October  18th,  1906. 
"  Messrs.  Dominion  Coal  Company,  Ltd.,  Glace  Bay,  C.B. 

"  Gentlemen, — Since  December  last  we  have  been  accept- 
ing slack  coal  and  banked  coaj  from  you.  We  did  this  with- 
out prejiidice  to  our  rights  because  of  the  assurances  you  gave 
us,  through  your  Mr.  Wilson,  that  by  so  doing  you  would 
give  us  the  quantity  of  coal  we  required,  notice  of  which  had 
been  given  you  by  us.  We  regret  that,  notwithstanding  our 
accepting  slack  and  banked  coal  instead  of  freshly  mined 
run-of-mine  coal  from  the  Phelan  ?eam,  you  have  not  given  us 
the  quantity  of  coal  called  for  by  our  notices,  and  we  have 
been  compelled  to  purchase  coal  elsewhere. 

"  We  now  notifv  vou  that,  after  October  31nf.f  we  will  not 
accept  from  you  any  coal  but  freshly  mined  run-of-mine  coal 
from  the  Phelan  seam. 

"  Yours  trulv, 
"Dominion  Iron  &  Steel  Co.,  Ltd., 

"  F.  P.  Jones,  Genl.  Mgr." 


24. — On  November  1st,  the  Coal  Company  began  to  de- 
liver a  quantity  of  coal  at  the  assembly  yard,  with  this  differ- 
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ence,  as  compared  with  the  former  practice:  Hitherto  each 
car  delivered  had  on  it  a  card  or  label  indicating  f lie  pit  from 
which  the  coal  was  taken,  as  No.  1,  No.  3,  No.  5,  No.  2,  No. 
4,  or  No.  6.  On  November  1st,  all  the  cars  were  labelled 
simply,  "  Run-of-mine„  Phelan  seam."  The  analyst  was, 
therefore,  compelled  to  analyze  all  the  coal  as  it  arrived,  ana 
this  showed  that  a  large  proportion  of  this  coal  was  from  No. 
6  or  No.  4,  and  was  so  high  in  sulphur  as  to  be  entirely  unfit 
for  the  manufacture  of  iron  or  steel.  Notices  were  promptly 
sent  to  the  manager  of  the  Coal  Company  rejecting  the  coal 
so  excessive  in  sulphur  and  ash.  It  may  be  remarked  here 
that  the  experts  indicated  that  excessive  ash  was  also  a  serious 
feature  in  coal  used  for  blast  furnaces  and  diminished  in  a 
large  degree  its  economical  value.  In  providing  for  a  serious 
issue,  Mr.  Jones  gave  instructions  to  the  chief  analyst  that  all 
coal  which  contained  sulphur  in  excess  of  4  per  cent,  should 
be  rejected.  It  must  be  borne  in  mind  that  all  coal  used  for 
the  blast  furnaces  or  for  gas  producing  is  washed  in  the  Steel 
Company's  plant,  and  this  process  eliminates  much  impurity 
and-  diminishes  the  sulphur.  Notices  were  given,  however, 
that  all  coal  containing  an  excess  of  4  per  cent,  of  sulphur 
was  to  be  rejected,  and  notices  were  accordingly  sent  from 
day  to  day  up  to  the  9th  November.  Mr.  Jones  claimed  in 
some  of  these  notices  that  the  coal  received  was  not  reasonably 
free  from  stone  and  shale.  Mr.  Duggan,  the  manager  of  the 
Coal  Company,  acting  doubtless  under  advice,  then  sent  the 
following  letter  or  notice,  which  opens  up  in  clear  and  dis- 
tinct terms  the  issue  between  the  parties: 


« 

it 


Dominion  Coal  Company,  Ltd., 
Glace  Bay,  N.S.,  Canada,  9th  Nov.,  1906. 
"  Messrs.  The  Dominion  Iron  &  Steel  Co.,  Ltd.,  F.  P.  Jones, 
Esq.,  General  Manager,,  Sydney,  C.B. 

"  Dear  Sir, — In  consequence  of  your  peremptory  refusal 
to  accept  the  coal  which  we  have  furnished  and  have  been 
ready  and  willing  to  furnish  in  accordance  with  the  terms 
of  our  contract,  dated  20th  October,  1903,  there  is  no  course 
left  open  to  us  but  to  accept  the  necessary  consequence  of 
your  action  in  this  matter.  Your  conduct  in  refusing  to  ac- 
cept deliver}^  of  the  coal  furnished  and  to  be  furnished  con- 
stitutes a  clear  repudiation  on  your  part  of  your  obligation 
under  the  contract  and  renders  further  performance  on  our 
part  impossible.  We,  therefore,  formally  notify  you  that  the 
contract  mentioned  is  at  an  end.     I  greatly  regret  your  re- 
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pudiation  of  a  contract,  the  nature  of  which  has  involved  the 
expenditure  of  millions  on  our  part,  and  we  cannot  under- 
stand your  disregard,  not  only  of  our  contract  rights,  but 
of  the  large  interest  necessarily  affected,  by  your  action. 
You  have  also  violated  the  contract  by  not  returning  our  cars 
and  by  purchasing  coal  from  other  parties  in  violation  of  the 
provisions  of  the  contract.  Our  cars  in  the  assembly  yard, 
loaded  with  coal  furnished  under  the  contract  and  rejected  by 
you,  we  will  proceed  at  once  to  remove. 

"Yours  truly, 

"  Dominion  Coal  Company,  Ltd., 

"  By  G.  E.  DUGGAN, 

"2nd  Vice-President." 

25. — This  was  a  notice  of  termination  of  the  contract  on 
the  part  of  the  Coal  Company  on  the  ground  that  the  Steel 
Company  had  made  a  breach  by  refusing  to  receive  coal 
tendered  in  accordance  with  the  terms  of  the  contract.  The 
Steel  Company  claims  that  they  have  made  no  breach  of  the 
contract,  because  the  coal  tendered  after  November  1st,  1906, 
was  not  coal  contemplated  in  the  contract,  or  in  accordance 
with  its  spirit  and  express  provisions. 

26. — Of  the  coal  rejected  by  the  Steel  Company  between 
November  1st  and  November  9th,  1906,  153  cars  were  taken 
back  by  the  Coal  Company,  and  I  have  its  ultimate  distribu- 
tion before  me.  But  the  entire  quantity  delivered,  which  ex- 
ceeded 4  per  cent,  of  sulphur  in  the  analysis,  amounting  to 
264  cars  or  4,347  tons.  The  Steel  Company  retained  of  this 
sufficient  for  the  purpose  of  extensive  tests.  About  1,000 
tons  were  coked,  and  the  coke  analysed  and  found  to  be 
wholly  unsuitable  for  blast  furnaces.  Samples  on  an  exten- 
sive scale,  and,  as  I  find,  in  a  fair  manner,  were  selected  by 
a  representative  of  McCreath,  Pittsburg,  from  a  number  of 
cars,  in  groups  of  four,  and  analytical  tests  made,  and  a 
number  of  these  samples  forwarded  by  express  to  McCreaths, 
of  Pennsylvania,  experienced  and  eminent  analysts,  and 
the  results  of  the  tests  proven  before  me.  Briefly,  the  result 
showed  that  the  average  of  all  groups  of  coal  from  No.  6 
was,  aBh  18.68  and  sulphur  6.63.  Of  all  coal  thus  delivered 
from  No.  4,  the  average  of  ash  was  9.42,  sulphur  4.57.  The 
analysis  of  coal  delivered  from  the  Phelan  seam  in  1905  and 
the  first  half  of  1906  was,  for  raw  coal,  unwashed,  an  average 
of  about  2.3  sulphur  and  about  7  per  cent.  ash.  Washed, 
the  average  of  sulphur  was  about  3.6  per  cent,  and  ash  a 
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little  under  5  per  cent.  Coke  produced  from  this  washed 
coal  had  an  average  of  1.4  sulphur  and  a  little  less  than  6 
per  cent,  in  ash.  Something  like  1,000  tons  of  coal  delivered 
between  November  1  and  9,  was  placed  in  a  pile  in  their 
yards  by  the  Steel  Company  for  personal  inspection  by  ex- 
perts, and  it  remained  there  until  the  trial.  I  find,  therefore, 
that  the  Coal  Company  delivered  during  these  eight  days  in 
November,  1906,  over  4,000  tons  of  coal  entirely  unfit  for 
metallurgical  purposes,  and  but  a  very  small  quantity  of 
which  could  have  been  used  in  that  period  for  other  purposes, 
and  the  balance  delivered,  a  little  over  6,000  tons,  while  ac- 
cepted by  the  Steel  Company,  was  quite  insufficient  for  the 
purpose  of  making  coke  and  effectively  running  the  gas  pro- 
ducers in  their  daily  operation  during  that  period,  and  the 
Steel  Company  was  compelled  to  close  their  blast  furnaces 
in  the  early  davs  of  the  month. 

This  constitutes,  I  think,  a  fair  narrative  of  the  proved 
facts  up  to  the  9th  of  November,  when  the  defendant  com- 
pany declared  the  contract  at  an  end.  There  are  a  few  speci- 
fic facts  in  controversy,  however,  upon  which  it  is  necessary 
I  sEbuld  make  a  finding  before;  proceeding  to  apply  the  law. 

1st. — The  plaintiffs  raised  the  issue  that  No.  6  was  not 
on  the  Phelan  seam,  and  it  was  not  on  the  Phelan  seam  as 
understood  by  the  Steel  Company  when  the  contract  was 
made.  I  think  the  defendants  proved  that  it  was  on  tho 
Phelan  seam  as  conclusively  as  a  purely  geological  question 
can  be  established,  and  I  find  that  No.  6  and  its  workings 
are  on  the  Phelan  seam. 

2nd. — The  plaintiffs  also  raised  the  question  that  the 
coal  mined  at  No.  6  was,  owing  to  its  excess  of  ash  and  sul- 
phur, not  commercial  coal  or  fit  for  any  ordinary  purpose 
for  which  coal  is  used.  The  defendant  company  by  a  great 
number  of  witnesses  and  by  many  tests  which  I  regard  as 
conclusive,  established  that  No.  6  coal  was  fit  for  steam  pur- 
poses and  capable  of  being  consumed  in  grates  and  furnaces. 
I,  therefore,  find  that  coal  from  No.  6  pit  was  commercial 
coal,  though,  from  its  greatly  larger  percentage  of  ash  and 
sulphur,  inferior  in  general  quality  to  other  coal  from  the 
Phelan  seam  mined  by  the  Coal  Company. 

3rd. — The  defendants  hardly  contested  that  the  coal 
from  No.  6  mine  was  wholly  unfit  for  metallurgical  purposes 
and  impossible  for  use  in  making  iron  and  steel,  under  con- 
ditions now  existing  in  the  world.  I  find  that  No.  .6  coal 
was  unfit  for  metallurgical  purposes  and  could  not  be  used 
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for  coke  making  or  gas  producers  in  their  plant.  If  no 
other  coal  could  be  provided  the  plant  would  have  to  close, 
4th. — I  have  now  another  question  of  fact  to  find  which 
is  not  altogether  free  from  difficulty.  Was  the  coal  ten- 
dered by  the  Coal  Company  between  the  1st  and  9th  Novem- 
ber, "  reasonably  free  from  stone  and  shale/'  as  required  by 
the  contract?  TKe  evidence  of  the  defendants  isthat  all 
the  coal  from  No.  6  tendered  was  mined  according  to  the 
best  requirements  of  mining  and  passed  over  the  picking 
belt,  which  was  of  as  high  a  standard  at  No.  6  as  in  the  case 
of  any  coal  mines  in  the  province,  and  witnesses  of  the  Coal 
Company  familiar  with  the  coal  trade  defined  "  run-of-mine 
of  coal  reasonably  free  from  stone  and  shale,"  as  coal  taken 
from  the  mine  and  after  passing  over  the  picking  belt,  put 
on  cars  for  transportation;  and  this  is  what  was  done  with 
the  coal  delivered  from  No.  6.  But  witnesses  for  the  Steel 
Company  testified  that  this  coal  from  No.  6  was  characterized 
by  laminations  or  bands  of  metallic  substance,  sulphurous  in 
its  nature,  which  ran  through  it  and  permeated  it  in  all 
directions.  Those  who  examined  the  specimen  lot,  and  those 
who  inspected  the  rejected  car  loads,  declared  that  on  break- 
ing lumps  of  this  coal  these  layers  of  pyritical  material  could 
be  seen  running  through  it.  It  was  proved  also  by  several 
careful  tests  that  a  carload  of  this  coal  weighed  8  or  10  per 
cent,  more  than  a  car  load  of  coal  from  the  other  mines  of 
the  Phelan  seam.  Experts  also  testified  that  the  excess  of 
ash  and  sulphur  indicated  the  presence  of  foreign  matter, 
which  would  come  under  the  designation  of  stone  and  shale. 
Mr.  Poole,  an  experienced  coal  authority  and  a  scientific 
man,  said  that  the  term  "stone"  was  generic  and  covers 
all  mineral  other  than  the  mineral  to  be  gotten  from  the 
mine.  It  was  also  testified  by  those  who  examined  the  coal 
and  its  laminations  that  no  process  of  picking  on  the  pick- 
ing belt  could  possibly  eliminate  all  this  matter,  because  it 
would  be  more  or  less  concealed  in  the  interior  of  the  lumps 
of  coal.  Unfortunately  the  Coal  Company  did  not  produce 
much  evidence  to  aid  me  in  respect  of  the  actual  character 
of  this  rejected  coal.  They  proved  it  had  passed  the  pick- 
ing belt,  with  eight  men  on  the  belt  to  pick  out  the  stone 
and  shale,  but  they  did  not  produce  any  witnesses  who  had 
examined  the  lot  of  coal  which  the  Steel  Company  had  kept 
in  its  grounds  for  inspection.  They  did  produce  two  wit- 
nesses who  had  passed  over  the  153  cars  of  coal  taken  back 
by  the  company  after  rejection.     One,  Mr.  Wanklyn,  the 
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vice-president  of  the  Coal  Company,  did  not  even  go  over 
the  cars,  but  looked  at  the  coal  on  them,  and  said  it  looked 
all  right.  The  other,  Mr.  Drummond,  walked  over  the  cars 
and  looked  at  it  carefully,  and  said  it  seemed  to  him  to  be 
in  condition,  and  he  did  not  observe  any  stone  or  shale  in 
it  in  excess  of  what  is  found  in  other  coals  used  in  Nova 
Scotia.  His  only  examination,  however,  was  by  the  eye. 
In  crosfr-examination  he  said  he  observed  sulphur  in  the  coal, 
possibly  to  the  extent  of  two  or  three  per  cent.,  and  an  ex- 
pert declared  that  coal  which  showed  3  per  cent,  of  sulphur 
on  inspection  by  the  eye  would  indicate  a  larger  percentage 
present.  Mr.  Drummond  also  said  that  he  did  not  in  his 
inspection  break  up  any  of  the  lumps  for  fuller  examination. 
A  number  of  persons  who  saw  the  piles  of  rejected  coal  in 
the  Steel  Company's  grounds  declared  that  it  was  not  rea- 
sonably free  from  stone  and  shale.  In  fairness  it  must  be 
stated  that  some  of  those  who  examined  it  saw  it  only  after 
it  had  been  exposed  for  some  months,  which  would,  of  course, 
deteriorate  its  character,  but  would  not,  it  seems  to  me, 
materially  affect  the  quantity  of  impurities  in  it.  After 
weighing  carefully  all  the  evidence,  while  I  find  this  coal 
was  carefully  mined  and  picked  on  the  belt,  I  cannot  find 
that  it  was,  under  the  evidence,  reasonably  free  from  stone 
and  shale.  I  think  the  weight  of  evidence  is  that  it  was 
not. 

5th. — The  Coal  Company  proved,  and  if  the  fact  has  any 
significance  it  should  appear,  that  they  received  a  price  mucB 
larger  than  $1.24  per  ton  for  run-of-mine  coal  supplied  un- 
der a  large  contract  with  the  Intercolonial  Railway  at  the 
time  the  contract  with  the  Steel  Company  was  made. 

6th. — I  need  scarcely  find  that  the  directors  of  the  Coal 
Company  were  fully  aware  of  the  purposes  for  which  the  coal 
to  be  supplied  under  the  contract  was  to  be  used,  because 
this  appears  clearly  on  the  face  of  the  contract. 

7th. — The  output  of  the  Coal  Company  for  1905  was 
3,548,037  tons.  The  total  output  from  the  pits  on  the  Phe- 
lan  seam  other  than  No.  6  was  2,677,931  tons.  The  require- 
ment demand  of  the  Steel  Company  for  August,  September, 
October  and  November,  1906,  was  80,000  tons.  The  pro- 
duction of  the  Coal  Company  for  those  months  from  mines 
on  fKe  Phelan  seam  other  than  No.  6  was,  for  August,  249,- 
367  tons;  for  September,  229,546  tons;  for  October,  243,816 
tons,  and  for  November,  228,923  tons. 
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8th. — The  weight  of  evidence  seems  to  be  that  the  Steel 
Company  could  have  used  80,000  tons  in  August,.  September, 
October  and  November,  1906.  Less  was  used  even  with  the 
other  coal  purchadfed,  but  the  works  were  not  operated  to 
their  full  capacity. 

9th. — When  the  Coal  Company  declared  .the  contract  at 
an  end,  November  9,  and  ceased  supplying  coal  under  the 
contract,  the  steel  works  were  temporarily  closed  until  coal 
could  be  secured  from  other  places  in  Nova  Scotia  at  an  in- 
creased cost.  Among  the  coal  secured  from  other  mines  in 
Nova  Scotia  was  some  that  was  as  objectionable  in  point  of 
sulphur  percentage  as  the  coal  rejected  by  the  Steel  Com- 
pany in  November;  but  this  coal  was  not  used  for  making 
coke  or  operating  gas  producers.  Later,  a  temporary  con- 
tract was  made  between  the  Steel  and  Coal  Companies  pend- 
ing the  determination  of  this  suit,  under  which  the  Coal 
Company  furnish  selected  coal  at  a  price  much  in  excess  of 
the  price  agreed  upon  in  the  contract  of  October  20,  1903, 
and  the  works  are  in  full  operation  under  this  arrangement. 

10th. — It  was  contended  on  the  part  of  the  Coal  Com- 
pany that  as  a  certain  quantity  of  coal  for  steam-producing 
purposes  was  required  each  month  by  the  Steel  Company, 
the  supply  of  a  large  quantity  of  coal  between  November  1 
and  9,  fit  for  such  purposes,  should  be  taken  as  a  delivery  of 
this  quality  of  coal  for  the  month.  I  have  no  difficulty 
m  finding  that  no  such  interpretation  can  be  placed  on  this 
contract.  The  Steel  Company  required  at  that  time  to  use 
over  2,500  tons  per  day,  more  than  90  per  cent,  of  which 
must  be  used  for  coke-making  and  operating  the  gas-pro- 
ducers. To  deliver  in  a  few  days  all  the  steam-making  coal 
and  omit  the  delivery  of  ooal  puitnhlo  for  rnotallurgical  pur- 
poses, would  be  to  close  the  works.  The  Steel  Company  has 
no  place  to  store  any  such  quantity  of  coal,  as  the  Coal  Com- 
pany know.  Such  a  system  of  delivery  would  be  contrary 
to  the  spirit  of  the  contract  and  contrary  to  the  steady  prac- 
tice under  which  the  contract  had  been  operated.  The  de- 
livery of  this  large  quantity  of  No.  6  coal  between  Novem- 
ber 1  and  9  can  only  be  supported  on  the  assumption  that 
the  contract  does  not  call  for  coal  suitable  for  metallur- 
gical purposes. 

11th. — The  evidence  before  me  made  it  very  plain  that 
coal  seams  in  Nova  Scotia,  and,  indeed  in  all  parts  of  the 
world,  vary  in  quality,  and  coal  taken  from  one  part  of  a 
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seam  differs  materially,  both  chemically  and  otherwise,  from 
coal  taken  from  other  parts  of  the  same  seam. 

12th. — The  consequence  of  the  action  of  the  Steel 
Company  in  rejecting  unsuitable  coal  between  the  1st  and 
9th  November,  is  a  legal  question  and  must  ultimately  be 
determined  upon  legal  principles.  It  is,  however,  proper 
that  I  should  say  that  the  action  of  the  Steel  Company,  was 
clearly  with  no  intention  of  terminating  the  contract.  The 
contract  was  of  the  greatest  possible  value  to  the  Steel  Com- 
pany, and  they  have  every  motive  to  desire  to  continue  the 
contract  in  operation.  If  the  refusal  to  take  unsuitable  coal 
between  the  1st  and  9th  November  was  clearly  a  breach 
of  the  contract,  they  must  submit  to  the  legal  consequences; 
but,  certainly,  the  refusal  was  not  made  with  any  desire  or 
intention  on  the  part  of  the  Steel  Company  to  terminate 
the  contract. 

13th. — The  contract  of  October  20th,  1903,  was  assigned 
to  the  National  Trust  Company,  which  is  trustee  of  the 
bondholders  of  the  Steel  Company,  and  notice  of  this  trans- 
fer was  given  to  the  president  of  the  Coal  Company,  By  the 
National  Trust  Company,  on  November  27th,  1903.  The 
object  of  the  assignment  so  far  as  I  could  form  an  opinion, 
was  to  enable  the  Trust  Company,  as  trustees  for  the. bond- 
holders, to  carry  on  the  operation  of  the  steel  plant  in  case 
of  default  made  by  the  company  in  paying  the  interest  on 
the  bonds.  No  default  has  been  made.  The  National 
Trust  Company  are  joined  with  the  Steel  Company  as  plain- 
tiffs in  this  action;  and  it  was  strenuously  urged  before  me 
that  judgment  must  be  given  against  one  of  these  plaintiffs, 
and  I  was  asked  to  dismiss  the  action  against  one  of  them. 
I  do  not  feel  at  liberty  to  do  this.  Practically,  the  Steel 
Company  are  the  plaintiffs  in  this  action,  and,  being  in  pos- 
session of  their  property  and  operating  the  works  without 
default,  they  are  the  parties  immediately  affected  by  the 
alleged  breach  of  contract  by  the  defendants.  I  think, 
however,  that  the  National  Trust  Company  had  a  right  to 
be  joined  in  the  action,  as  hereafter,  in  case  of  a  default, 
they  would  be  called  upon  to  operate  the  plant  in  the  inter- 
ests of  the  bondholders,  and  would  have  thus  a  very  great 
interest  in  having  the  contract  upheld.  I  also  felt  that  the 
Trust  Company  had  a  right  to  see  that  the  contract  was  not 
broken  or  impaired  in  any  way  by  any  collusion  on  the  part 
of  the  Steel  Company  with  the  Coal  Company,  or  by  any 
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undue  or  improper  action  on  the  part  of  the  Steel  Company 
itself. 

14th. — It  may  be  mentioned  that  all  these  contracts,  in- 
cluding the  one  under  consideration,  have  been  ratified  and 
confirmed  by  the  Legislature  of  Nova  Scotia  by  special  Act. 
The  effect  of  this  legislation,  as  I  conceive  it,  is  to  make 
it  impossible  for  either  of  the  parties  to  deny  the  existence 
or  validity  of  the  contract  itself.  I  do  not  conceive  that 
this  legislation  would  affect  the  conditions  under  which  a 
breach  of  the  contract  by  either  of  the  parties  could  be 
made,  or  the  consequences  which  a  breach  would  involve. 
It  may  be  mentioned,  however,  that  it  was  contended  by  the 
Steel  Company  that  in  adopting  the  policy  of  confirming 
this  contract  by  special  legislation  the  law-making  power  in 
Nova  Scotia  had  indicated  its  sense  of  the  importance  of 
the  contract  from  a  public  point  of  view,  which  might,  per- 
haps, have  some  bearing  upon  the  conditions  and  circum- 
stances under  which  it  could  be  terminated  by  either  of  the 
parties. 

15th. — Evidence  was  tendered  to  me  of  what  passed  be- 
tween the  Steel  and  Coal  Companies  in  negotiations  which 
led  to  the  contract  of  October  20th,  1903,  and  draft  contracts 
submitted  by  attorneys  of  both  sides  were  tendered  in  evi- 
dence to  shew  the  nature  of  the  negotiations  between  the  two 
parties.  I  felt  that  under  the  English  authorities  I  was 
bound  to  refuse  to  receive  this  evidence.  In  the  case  of 
Inglis  v.  Buttery  (L.  E.  3  App.  Cas.  552),  Lord  Black- 
burn places  the  whole  subject  so  clearly  in  his  verj  lucid 
and  able  judgment  in  the  House  of  Lords,  that  I  think  the 
matter  can  remain  no  longer  in  doubt  that  it  is  not  admis- 
sible to  consider  the  "  communings  "  of  the  parties  prior  to 
the  making  of  a  contract.  The  contract  itself  must  be  taken 
to  embody  the  ultimate  conclusions  of  the  parties.  I,  there- 
fore, rejected  this  evidence,  and  if  I  was  wrong  in  this  re- 
gard, it  will  be  necessary  to  have  fresh  evidence  taken  up- 
on the  subject,  because  if  this  evidence  and  the  exhibits  ten- 
dered are  admitted  the  plaintiffs  must  necessarily  be  afforded 
an  opportunity  for  meeting  or  explaining  any  references 
that  might  be  drawn  from  such  evidence.  I  think  I  have 
dealt  with  the  essential  facts  and  it  only  remains  to  apply 
the  law. 

The  Coal  Company  contends  that  the  contract  defines  in 
definite  and  explicit  terms  the  quality  of  coal  it  is  required 
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to  deliver,  and,  therefore,  nothing  in  the  way  of  implication 
can  be  read  into  it.  Cases  are  cited  in  support  of  the  doc- 
trine authoritatively  established  by  the  English  courts,  that 
when  the  parties  to  a  contract  have  fixed  and  declared  in 
express  terms  the  matters  and  things  to  be  performed,  then 
it  is  not  proper  to  go  outside  the  ordinary  grammatical  sense 
of  the  words  used.  Hence  they  say  that  the  contract  now 
under  consideration  in  clause  3  has  explicitly  defined  the 
class  of  coal  which  they  are  required  to  furnish,  namely, 
"freshly  mined,  run-of-mine  coal,  reasonably  free  from  stone 
and  shale,  and  from  such  seams  as  may  be  designated  by 
the  Steel  Company."  As  the  seam  so  designated  by  the 
Steel  Company  was  the  Phelan  seam,  the  Coal  Company  lit- 
erally and  exactly  complied  with  the  conditions  between  No- 
vember 1st  and  9th,  by  supplying  freshly  mined,  run-of-mine 
coal  from  the  Phelan  seam,  reasonably  free  from  stone  and 
shale. 

They  argue  that  the  price  under  the  contract  is  low,  and 
it  cannot  be  inferred  that  the  Coal  Company  was  to  assume 
the  risk  of  suitability.  But,  concisely,  the  Coal  Company 
contends  that  provided  they  have  complied  with  the  literal 
terms  of  clause  3  of  the  contract,  they  are  not  concerned 
whether  the  coal  delivered  is  fit  for  metallurgical  purposes 
or  not.  Apart  from  the  fact  that  I  have  not  been  able 
to  find  the  coal  delivered  between  November  1st  and  9th 
and  rejected  by  the  Steel  Company  was  reasonably  free  from 
stone  and  shale,  I  cannot  accept  as  a  sound  legal  proposition 
the  contention  of  the  Coal  Company  that  the  bald  words 
of  the  contract  govern.  As  I  read  the  English  decisions  on 
contracts,  I  think  a  broader  view  has  been  adopted  in  inter- 
pretation. In  giving  effect  to  a  contract,  written  or  oral, 
the  Court  looks  at  the  situation  of  the  contracting  parties 
in  order  to  give  a  rational  interpretation  of  the  real  object 
aimed  at.  The  words  of  Bowen,  L.J.,  The  Morcock,  1889, 
14  P.  D.  68,  are:  "The  object  of  the  Courts  is  to  give  effi- 
cacy to  the  transaction  and  to  prevent  such  a  failure  of  con- 
sideration as  cannot  have  been  in  the  contemplation  of  the 
parties."  Here  we  have  a  steel  company,  operating  a  large 
plant,  entering  into  a  contract  with  an  adjacent  coal  com- 
pany, not  for  the  mere  purchase  of  coal  as  coal,  but  for  the 
purchase  of  coal  for  operating  an  iron  and  steel  making  plant. 
The  first  clause  in  the  contract  is  the  said  Coal  Company, 
from  its  mines  in  Cape  Breton  county  other  than  those  ly- 
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ing  north  and  west  of  Sydney  harbour,  will  supply  .  .  . 
all  the  coal  that  the  Steel  Company  may  require  for  use  in 
its  works  as  thereinafter  described,  namely,  the  blast  fur- 
naces, the  coking  ovens,  the  steel  furnaces,  the  rolling  mills, 
incidentally,  gas  producers,  kilns,  ovens,  foundries,  etc., 
mines  and  quarries,  steam  vessels  of  Steel  Company  operated 
lor  its  own  requirements,  .  .  .  switching  engines  at  its 
mines  and  quarries,  etc.  The  basis  of  the  contract  is  the 
purchase  of  coal  to  operate  a  steel  plant  and  its  accessories. 

The  second  clause,  which  provides  for  delivery,  has  per- 
haps no  very  great  bearing,  on  the  issue,  except  that  in  pro- 
viding for  delivery  it  declares  that  the  coal  intended  for  use 
in  the  works  of  the  Steel  Company,  shall  be  delivered  in 
oars  on  sidings  where  required  by  the  Steel  Company,  con- 
nected with  the  main  line  of  the  Coal  Company;  and  it  pro- 
vides likewise  that  "  bunker  coal  and  coal  for  mines  and 
quarries  elsewhere  than  Sydney  shall  be  delivered  to  the 
Steel  Company  at  any  shipping  piers,  etc."  It  seems  to  me 
a  reasonable  inference  that  the  parties  understood  that  a 
part  of  the  coal,  and  the'  largest  part,  was  intended  for  use 
in  the  works  of  the  Steel  Company. 

The  third  clause  defines  the  kind  of  coal  to  be  furnished, 
a  sort  of  specification  which  must  always  be  read,  it  seems  to 
me,  in  connection  with  the  object  of  the  contract  as  defined  in 
clause  1.  It  also  seems  to  me  to  come  exactly  within  the 
rule  laid  down  in  Ogden  v.  Nelson  (1903)  2  K.  B.  287: 
"Where  parties  have  contract  which  contains  a.  variety 
of  stipulations  and  is  silent  as  to  others,  no  stipulation 
nor  agreement  which  is  not  expressed  shall  be  implied, 
unless  it  is  necessary  to  give  the  transaction  the  efficacy 
which  both  parties  must  have  intended."  In  this  case,  it 
it  is  clear  to  me  that  the  exact  and  only  thing  the  parties  in- 
tended was  that  coal  should  be  furnished  to  operate  an  iron 
and  steel  plant.  I  think  also  the  express  provisions  of  clause 
3  come  strictly  and  easily  within  the  doctrine  laid  down 
by  Lord  Herschell  in  Drummond  v.  Van  Ingen,  12  A.  C.  284. 
He  adopts  the  language  of  Willes,  J.,  in  a  former  case, "  the 
doctrine  that  an  express  provision  excludes  implication, 
does  not  effect  the  case  in  which  the  express  provision  ap- 
pears on  the  true  construction  of  the  contract  to  have  been 
superadded  for  the  benefit  of  the  buyer." 


DOMINION  IRON  d  STEEL  CO.  v.  DOMINION  COAL  CO.  539 

It  appears  to  me  clear  that  the  heart  of  the  contract,  or, 
to  use  the  words  of  an  eminent  English  judge,  "  the  spirit 
that  breathes  through  the  contract,"  is  coal  for  iron  and 
steel  making.  The  specification  in  clause  3  seems  to  have 
been  added  for  the  benefit  of  the  buyer,  and  it  seems  to  me 
to  read  in  effect  as  follows:  "You  are  to  furnish  me  with 
coal  to  make  iron  and  steel  and  run  my  plant.  The  supreme 
factor  of  this  is  the  absence  of  sulphur  and  ash,  and,  there- 
fore, to  guarantee  me  against  inferior  deliveries  for  this  pur- 
pose, you  must  give  me  freshly  mined  run-of-mine  coal,  not 
slack  coal,  reasonably  free  from  stone  and  shale,  and  from 
such  seams  as  I  may  think  are  best  adapted  for  such  iron 
making."  But  to  say  that  because  these  specifications  are 
added  for  the  benefit  of  the  buyer,  they  dispense  with  the 
need  of  furnishing  coal  suitable  for  operating  the  iron  and 
steel  plant,  seems  to  me  to  be  the  exact  antithesis  of  what 
has  been  declared  the  object  of  the  Courts,  namely,  "  to  give 
efficacy  to  the  transaction  and  prevent  such  a  failure  of  con- 
sideration as  cannot  have  been  in  the  contemplation  of  the 
parties/'  The  parties  here  contemplated,  and  have  express- 
ly said  so,  that  the  contract  was  a  coaling  contract  for  a 
steel  plant.  Would  it  be  rational  to  hold  that  the  specifica- 
tions of  clause  3  are  to  be  interpreted  as  destroying  the 
primary  object  of  the  contract  and  permitting  the  Coal  Com- 
pany to  furnish,  by  a  literal  adherence  to  the  specifications, 
coal  which  will  not  make  iron  or  steel? 

The  Coal  Company  claim  that  the  doctrine  of  Chanter 
v.  Hopkins,  4  M.  &  W.  399,  applies,  because  there  is  a  speci- 
fic definition  of  quality  which  excludes  all  variation.  In 
this  case,  the  defendant  ordered  a  smoke  consuming  furnace 
for  use  in  his  brewery.  The  plaintiff  sent,  him  the  only 
smoke  consuming  furnace  available  at  that  time,  and  al- 
though it  proved,  of  no  value,  the  Court  held  defendant 
would  have  to  pay  for  it.  But,  in  that  case,  Lord  Abinger 
said  if  the  terms  of  the  contract  were  proposed  by  the  plain- 
tiff hiniself,  such  as  "I  will  send  you  one  of  inv  smoke-con- 
suming  furnaces  which  shall  suit  your  brewery,"  in  such  case 
it  would  be  a  warranty  that  it  would  suit  the  brewery.  Baron 
Parke,  in  another  case,  illustrated  the  difference  between 
the  specific  and  the  case  where  there  was  a  range  of  choice. 
He  said :  "  If  I  go  to  a  man  and  say  to  him,  '  I  want  you  to 
send  me  a  riding  horse  from  your  stable/  and  he  has  several 
horses,  he  is  bound  to  see  that  I  get  the  one  I  want,  namely, 
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a  riding  horse,  and  one  that  is  suitable;  but  if  I  go  to  the 
same  man  and  say  '  I  want  the  bay  horse  from  the  third  stall 
for  riding,'  I  am  bound  to  take  it."    Applying  the  doctrine 
of  these  two  cases,  it  seems  to  me  the  provisions  of  this  con- 
tract do  not  imply  a  specific  limitation,  but  leave  a  com- 
plete range  of  choice.     Here  is  a  contract  to  supply  coal 
for  a  particular  purpose,  namely,  operating  a  steel  plant. 
It  must  be  freshly  mined  and  run-of-mine.     It  must  be  rea- 
sonably free  from  stone  and  shale,  and  it  must  be  from  the 
Phelan  seam;  but  it  must  also  be  fit  for  steel-making.     "  You 
must  give  me  coal  to  operate  my  steel  works,  and  you  must 
give  it  from  a  certain  seam,  and  prepared  in  a  certain  way, 
but  it  must  be  coal  for  making  steel.     Whenever  you  can  get 
such  coal  out  of  the  Phelan  seam,  it  must  be  furnished  me. 
If  some  coal  in  the  Phelan  seam  will  make  steel  and  some 
will  not,  then,  as  our  contract  is  for  coal  to  operate  our 
works,  you  must  furnish  from  the  Phelan  seam  coal  which 
will  operate  my  works."    I  cannot  see  any  other  interpreta- 
tion on  which  you  will  fulfil  Bowen,  L.J's.,  supreme  defini- 
tion, "that  the  object  of  the  Courts  is  to  give  efficacy  to 
the  transaction  and  prevent  such  a  failure  of  consideration 
as  can  not  have  been  within    the    contemplation    of    the 
parties." 

The  fourth  clause  provides  that  so  long  as  the  Coal  Com- 
pany should  be  willing  and  ready  to  supply  coal  for  the  Steel 
Company,  all  coal  required  by  the  latter  should  be  purchased 
from  the  Coal  Company,  to  the  amounts  agreed  to  be  sup- 
plied. This  certainly  means  that  the  Sleel  Company  is  to 
purchase  exclusively  from  the  Coal  Company  so  long  as  the 
latter  is  ready  to  supply  it. 

Clause  9  provides  that  the  Steel  Company  shall  not  sell 
or  transfer  to  any  person  or  corporation  any  of  the  coal  de- 
livered to  it  under  this  agreement,  except  with  the  consent 
in  writing  of  the  Coal  Company,  unless  the  Coal  Company 
refuses  to  repurchase  coal  at  the  price  of  $1  per  ton  on 
said  sidings.  I  interpret  this  to  mean  that  unless  with  the  con- 
sent of  the  Coal  Company,  the  Steel  Company  cannot  sell 
a  ton  of  coal  purchased  from  the  Coal  Company.  Here  we 
find  a  company  manufacturing  iron  and  steel  on  a  large 
scale,  seeking  coal  to  operate  their  plant.  We  find  a  coal 
company,  knowing  this  object,  which  appears  plainly  on 
every  page  of  the  contract,  undertaking  to  furnish  them  with 
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coal.  Can  it  be  possibly  held  that  this  contract  in  any  res- 
pect is  fulfilled  by  furnishing  coal  wholly  unfit  for  making 
iron  and  steel?  Under  the  terms  of  the  contract 
the  Steel  Company  is  not  permitted  to  purchase  coal  from 
any  other  company,  and  is  not  permitted  to  sell  a  pound  of 
coal  so  obtained  to  any  person,  except  to  the  Coal  Company 
at  $1  per  ton.  Can  a  Court  say  that  this  contract  means 
that  the  Coal  Company  can  deliver  to  the  Steel  Company  from 
No.  G  mine  to  the  full  extent  of  the  demands  of  the  contract 
from  which  they  could  not  smelt  a  pound  of  iron  or  make 
a  pound  of  steel,  could  not  sell  a  ton  of  such  coal,  nor  pur- 
chase from,  another  company  a  ton  of  coal  at  a  higher  rate  ? 
Would  such  an  interpretation  "  give  efficacy  to  the  transac- 
tion ;"  or  would  it  "result  in  such  a  failure  of  considera- 
tion as  cannot  have  been  in  the  contemplation  of  the  par- 
ties ?"  The  contract  itself  contains  many  provisions  which 
seem  to  me  to  conclusively  negative  any  such  literal  interpre- 
tation as  would  nullify  its  obvious  intention.  Provision  is 
made  in  the  contract  that  after  four  years  the  Coal  Company 
should  be  at  liberty  to  furnish  slack  coal  instead  of  run-of- 
mine  coal,  but  this  is  accompanied  with  a  proviso  that  it 
should  be  "suitable"  for  steel  making,  and  to  make  the  mat- 
ter absolutely  clear  "suitable,"  is  defined  in  the  following 
terms :  "  The  slack  coal  so  supplied,  when  properly  washed 
by  the  Steel  Company,  shall  not  contain  a  per  centum  of  im- 
purities, to  wit,  ash  and  sulphur,  appreciably  greater  than 
the  per  centum  of  impurities  in  the  same  coal  of  run-of- 
mine  grade,  when  crushed  and  washed  in  the  same  manner." 
What  meaning  must  I  give  to  the  requirements  that  this 
slack  shall  not  contain  a  per  centum  of  ash  and  sulphur  ap- 
preciably greater  than  in  the  same  coal  of  run-of-mine  grade, 
when  crushed  and  washed  in  the  same  manner,  for  use  in 
steel  and  coke  making  and  for  blast  furnace  coke?"  Do 
not  these  words  plainly  intimate  that  "making  steel 
and  coke  for  blast  furnaces,"  was  the  primary  and 
supreme  object  of  the  contract?  Can  it  be  rational- 
ly held  that  while  the  Coal  Company,  if  they  fur- 
nish slack,  must  have  it  so  free  from  ash  and  sulphur 
that  it  can  be  used  for  iron  and  steel  making,  and  equal  in 
this  regard  to  run  of  mine  coal,  but  that  run  of  mine  coal, 
to  which  it  must  be  equal,  need  not  be  fit  for  metallurgical 
purposes?  Again,  under  the  terms  of  the  contract,  the 
Steel  Company  is  to  erect  and  operate  a  coal  washing  plant, 
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the  object  being  to  eliminate  a  portion  of  the  impurities  in 
the  coal  as'  it  comes  from  the  mine.  Can  I  reasonably  hold 
that  the  Steel  Company  is  called  to  bear  the  expense  of 
washing  coal  from  which  no  washing  plant  would  be  effective 
to  remove  the  impurities  and  make  it  coal  fit  for  metallur- 
gical purposes  ?  If  the  mere  furnishing  ol  run-of-mine  coal 
from  the  Phelan  seam,  which  had  passed  the  picking  belt, 
is  a  fulfilment  of  the  contract,  then  all  the  coal  can  be 
furnished  from  No.  6,  and  operation  of  the  works  is  impos- 
sible. 

On  behalf  of  the  Coal  Company  it  was  contended  that 
the  coal  from  the  Phelan  seam  might  either  deteriorate 
below  the  condition  of  metallurgical  coal,  or  that  part  of  it 
which  is  metallurgical  coal  might  become  exhausted,  in  which 
case  an  onerous  burden  would  be  imposed  on  the  Coal  Com- 
pany. What  relief  the  courts  would  be  able  to  give  in 
either  of  these  contingencies  happening  I  am  not  called 
upon  at  this  time  to  say.  But  no  such  contingencies  have 
happened  or  are  in  sight.  During  November,  1906,  the  Coal 
Company  produced  from  the  mines  on  t^e  Phelan  seam, 
other  than  No.  6,  228,000  tons,  and  although  some  part  of 
the  output  of  No.  4  might  have  been  unsuitable  for  making 
iron,  I  judge  this  would  not  have  been  greater  than  was 
necessary  for  steam  purposes.  The^  demand  of  the  Steel 
Company  was  for  80,000  tons,  leaving  a  surplus  for  com- 
mercial sales  of  148,000  tons.  It  was  urged  by  the  Coal 
Company  that  to  have  supplied  from  these  mines  the  full 
requirements  of  the  Steel  Company  would  have  unduly 
diminished  their  sales  to  other  parties  at  more  remunerative 
prices.  I  have  no  doubt  this  is  a  fact,  but  I  do  not  consider 
I  am  at  liberty  to  consider  this  in  giving  effect  to  the  con- 
tract. The  parties  made  their  bargain.  The  Coal  Company 
agreed  to  furnish  coal  up  to  the  requirements  of  the  blast 
furnaces,  suitable,  as  I  conceive,  for  the  requirements  of  iron 
and  steel  making.  They  had  the  coal  available  for  this  pur- 
pose. They  refused  to  furnish  it,  and  delivered  instead 
coal  absolutely  unsuitable  for  iron  and  steel  making.  Am 
I  to  say  to  this  breach  that  they  could  make  more  money 
by  selling  to  some  other  persons? 

I  may  incidentally  refer  to  a  number  of  English  cases, 
which  bear  more  or  less  directly  on  the  point  at  issue,  al- 
though I  conceive   that  the  case    rests    in   the   end    upon 
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the  large  principle  of  interpretation  of  contracts  to  which 
I  have  referred  already;  but  a  number  of  English  cases  ap- 
pear in  which  this  broad  interpretation  of  contracts  has  been 
upheld,  which  have  some  bearing  on  the  point.  The  earliest 
is  Jones  v.  Bright,  5  Bingham,  533.  The  plaintiff  purchased 
from  the  warehouse  of  the  defendant  copper  for  sheathing 
a  ship.  Defendant  knew  the  purpose  for  which  it  was  to  be 
used,  and  said :  "  I  will  supply  you  well."  The  copper  had 
some  defect,  the  nature  of  which  was  not  proved,  and  only 
lasted  four  months.  Held,  plaintiff  entitled  to  recover 
damages  for  breach.  Best,  C.J. :  "  If  a  man  sells  ^an  article, 
he  thereby  warrants  that  it  is  merchantable;  that  it  is  fit 
for  some  purpose.  If  he  sells  it  for  a  particular  purpose, 
he  thereby  warrants  it  fit  for  that  purpose." 

Mody  v.  Gregson,  L.  R.  4  Ex.  49.  This  was  a  sale  of 
gray  shirtings  according  to  sample,  each  piece  to  weigh  seven 
ounces.  Goods  accepted  according  to  sample  and  of  correct 
weight,  but  afterwards  discovered  that  weight  was  made  up 
of  China  clay.  Held  that  the  selling  by  sample  included  only 
that  part  of  the  warranty  which  could  be  judged  by  the 
sample.  The  remarks  of  Willes,  J.,  in  giving  judgment  in 
the  case,  seemed  to  me  to  have  great  significance  as  applied 
to  the  facts  of  the  case  under  consideration.  He  says :  "  The 
rule  of  law  entitling  a  purchaser  in  an  ordinary  commercial 
bargain  for  a  supply  of  goods,  not  specific  nor  agreed  upon 
at  the  time,  but  described  generally  as  of  a  designated  sort, 
to  receive  merchantable  goods  of  that  sort,  is  founded 
upon  the  obvious  inference  from  the  character  of  the  trans- 
action that  the  parties  are  dealing,  not  for  the  mere  sem- 
blance or  shadow  of  the  thing  designated,  but  for  the  thing 
itself  as  commonly  understood  in  commerce,  with  the  essen- 
tial qualities  which  make  it  worth  buying,  to  a  person  who 
wants  an  article  of  that  description." 

Drummond  v.  Van  Ingen,  12  App.  Cas.  284. — In  this  case 
cloth  was  sold  by  the  sample  for  coatings,  purpose  known 
to  seller.  Cloth  delivered  equal  to  sample  in  weight,  and 
defects  existed  in  sample,  but  were  latent.  Held  not  in 
compliance  with  contract  The  case  was  taken  to  the  House 
of  Lords,  and  Lord  Macnaghten  in  his  judgment,  uses  these 
words:  "A  manufacturer  who  agrees  to  supply  goods  to 
order,  knowing  the  purpose  for  which  they  are  required, 
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thereby  impliedly  undertakes  to  supply  goods  fit  for  the 
purpose  in  view."  ' 

In  Jones  v.  Just,  L  E.  3  Q.  B.  197,  Mellor,  J.,  says :  "In 
every  contract  to  supply  goods  of  a  specified  description,  the 
goods  must  not  only  in  fact  answer  to  the  specified  descrip- 
tion, but  must  also  be  saleable  or  merchantable  under  that 
description."  In  Weller  v.  Schilizzi,  17  C.  B.  619,  A.  bought 
of  B.  Calcutta  linseed  tale  quale.  Held  contract  not  satis- 
fied by  delivering  linseed  coming  from  Calcutta,  which  con- 
tained so  large  a  mixture  of  other  inferior  seeds  as  to  lose 
the  distinctive  character  of  Calcutta  linseed. 

Applying  these  words  to  this  case,  it  seems  to  me  that 
the  contract  is  not  satisfied  by  supplying  coal  from  the 
Phelan  seam,  freshly  mined,  etc.,  which  contains  so  large 
a  percentage  of  sulphur  and  ash  as  to  lose  the  distinctive 
character  of  metallurgical  coal. 

Inglis  v.  Buttery,  3  App.  Cas.  552.  In  this  ca<*e  the 
party  agrees  to  make  repairs  on  a  ship  according  to  specifi- 
cations which  fully  set  forth  the  class  of  repairs  intended  to 
be  made,  and  the  contract  generally  dealt  with  repairs.  The 
contractor  did  some  new  work,  and  claimed  it  should  be 
paid  for  extra.  But  tlje  contract  declared  that  the  object 
of  repairs  and  changes  was  to  obtain  for  the  ship  registration 
at  Lloyds  as  Al,  and  the  new  work  was  necessary  for  this 
purpose.  The  Court  held  that  this  was  the  essential  feature 
of  the  contract,  and  as  the  contractor  had  agreed  to  put  the 
ship  in  condition  to  be  registered  Al,  at  Lloyds,  everything 
necessary  for  this,  the  supreme  object  of  the  contract,  must 
be  done. 

I  think,  as  a  matter  of  law,  that  the  contract  of  October 
20th,  on  its  face,  is  a  contract  to  supply  coal  to  the  Steel 
Company  for  the  purpose  of  operating  an  iron  and  steel 
plant.  I  do  not  have  to  read  into  it  any  implications,  I 
have  only  to  make  the  necessary  and  inevitable  deduction 
that  coal  to  operate  an  iron  and  steel  plant  must  be  coal 
with  which  such  a  plant  can  be  operatud,  for  the  object  and 
purpose  of  the  coal  contracted  for  is  expressly  stated  in  the 
contract.  Between  November  1st  and  9th,  the  Coal  Com- 
pany furnished  large  quantities  not  reasonably  free  from 
stone  and  shale,  and  incapable  of  operating  an  iron  and  steel 
plant,  and  while  they  vere  mining  plenty  of  coal  fit  for  such 
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purpose  they  failed  to  furnish  sufficient  quantity  of  such  coal 
to  meet  the  requirements  of  the  contract.  The  Coal  Com- 
pany thereby  committed  a  breach  of  the  contract  and  are 
responsible  to  the  Steel  Company  for  all  the  loss  and  damage 
which  result  from  this  breach.  I  think  the  Steel  Company 
was  justified  in  refusing  to  take  in  large  quantities  of  the 
unsuitable-  coal  furnished  by  the  Coal  Company,  between 
November  1st  and  November  9th,  and  that  such  refusal  did 
not  constitute  a  breach  of  the  contract,  and  I  think  the 
contract  is  in  full  force. 

1.  As  to  the  failure  to  supply  sufficient  coal  during 
August,  September  and  October,  I  think  a  referee  should 
be  appointed  who  should  ascertain  how  much  coal  it  was 
necessary  for  the  Steel  Company  to  purchase  in  these  three 
months  to  operate  their  works,  and  the  cost  of  such  coal 
delivered  at  their  works,  and  the  difference  between  such 
cost  and  the  contract  price  ($1.24)  should  be  paid  by  the 
Coal  Company  to  the  Steel  Company.  The  referee  should 
also  enquire  into  the  question  of  any  damages  which  the 
Steel  Company  sustained  by  reason  of  non-delivery  of  suffi- 
cient coal  in  August,  September  and  October,  apart  from  the 
additional  cost  of  coal. 

2.  The  referee  should  also  enquire  into  the  cost  of 
coal  obtained  hy  the  Steel  Company  since  first  November, 
over  and  above  the  contract  price  ($1.24),  and  all  sums  so 
paid  in  excess  of  $1.24  should  be  repaid  by  the  Coal  Com- 
pany to  the  Steel  Company. 

3.  In  November,  in  consequence  of  failure  of  the  Coal 
Company  to  deliver  to  the  Steel  Company  sufficient  coal 
suitable  for  the  operation  of  its  works,  the  works  were  sus- 
pended. The  referee  should  ascertain  the  actual  loss  and 
damage  which  the  Steel  Company  sustained  by  this  tempor- 
ary suspension  of  work.  I  think  the  contract  of  October 
20th,  1903,  is  still  in  operation,  and  in  my  judgment  the 
best,  indeed  the  only  true  remedy  in  this  case,  is  the  issuing 
of  a  decree  requiring  the  Coal  "Company  to  perform  the 
terms  of  agreement,  I  am  not  unaware  of  the  difficulties 
which  such  a  course  might  possibly  involve,  but  I  think  the 
Court  has  ample  power  to  enforce  such  a  decree  by  the  ap- 
pointment of  a  receiver,  if  any  attempt  was  made  to  evade 
performance.     To  award  damages  for  a  period  so  long  as 
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the  term  during  which  this  contract  is  to  be  in  force  seems 
to  me  an  undesirable  remedy  from  every  point  of  view. 

I,  therefore,  direct  that  after  the  damages  sustained  up 
to  the  date  of  the  reference  are  determined  by  the  referee, 
an  order  pass  requiring  the  Coal  Company  to  pay  such  dam- 
ages, and  thereafter  to  specifically  carry  out  the  terms  of 
the  contract  according  to  the  true  tenor  thereof. 
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LIEBLER  v.  HARKINS. 

Costs — Security  for — Both  Parties  Resident  out  of  Jurisdic- 
tion— A  ppecU — Practice 

Application  for  security  for  costs. 
J,  B.  Lyons,  in  support  of  application. 
T.  Notting,  contra. 

Graham,  E.J.  (in  Chambers) : — An  absent  plaintiff  has 
sued  an  absent  defendant  in  this  judisdiction,  and  recovered 
judgment  against  him.  The  absent  defendant  has  ap- 
pealed and  the  plaintiff  has  applied  to  me  to  compel 
the  defendant  to  give  security  for  costs,  on  the  theory  that 
he  has  become  an  actor  and  resides  out  of  Nova  JScotia. 

Our  rule  is  different  from  the  English  Rule  about  secur- 
ity for  costs.  There,  I  believe,  security  is  ordered  in  such 
a  case. 

Order  63,  R.  5  provides  that  security  for  costs  may  be 
ordered :  "(a)  Where  the  plaintiff  resides  out  of  Nova  Scotia." 
That  includes  a  "  person  holding  the  relation  of  a  plaintiff  " 
as  well  as  an  actual  plaintiff,  and  would,  no  doubt,  be  held 
to  apply  to  a  party  in  an  issue  in  the  position  of  a  plaintiff. 
But  I  think  it  does  not  cover  the  case  of  an  appellant.  He 
remains  a  defendant.     The  appeal  is  a  mere  re-hearing. 

There  is  a  general  provision  in  the  same  rule,  namely, 
that  security  may  be  ordered  "  where  by  law  or  the  practice 
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a  party  has  heretofore  been  entitled  to  obtain  security  for 
costs,  and  without  restricting  the  generality  of  this  provision 
also  in  the  following  cases/'  Then  follows  the  one  just 
mentioned,  with  others. 

At  the  time  of  the  first  passing  of  that  rule,  an  absent 
defendant  was  not  required  to  give  security  for  costs  who 
was  carrying  an  appeal,  or  what  was  then  the  usual  thing, 
a  rule  nisi  for  a  new  trial,  merely  because  he  was  out  of  the 
jurisdiction.  So  that  there  was  no  law  or  practice  thereto- 
fore which  would  enable  a  judge  to  order  defendant  appel- 
lant to  give  security  for  costs. 

We  also  have  another  rule,  not  I  think  in  the  English 
Bules,  namely,  Order  37,  B.  8,  in  addition  to  the  English 
Rule  880,  and  our  Order  57  K.  13.  The  former  provides  for  an 
appellant  obtaining  arbitrarily  and  without  reference  to  the 
Court  or  Judge,  a  stay  on  giving  security  to  respond  the  judg- 
ment. 

I  think  that  tends  to  weaken  the  argument  that  he  can 
be  compelled  to  give  security  for  costs  merely  because  he 
is  absent. 

A  plaintiff  brings  a  defendant  into  Court  against  his  will 
and  he  must  take  him  as  he  finds  him,  ready,  of  course,  to 
appeal  if  the  plaintiff  secures  a  judgment  against  him. 
If  he  goes  out  of  the  jurisdiction  the  plaintiff  must  submit 
to  that,  subject  to  other  rules  provided  for  a  defendant  about 
to  leave  the  province. 

It  appears  that  one  of  the  Judges  has  granted  such  an 
order  and  that  nothing  has  been  said  about  it  in  some  case 
when  it  was  done.  I  am  sorry  to  refer  to  anything  not  re- 
ported or  so  poorly  indexed  that  it  cannot  be  found,  which  is 
just  as  bad,  but  my  impression  is  that  I  was  a  member  of  a 
Court,  and  I  think  Mr.  Justice  Eitchie  was  also  a  member, 
which  thought  that  a  defendant  appellant  could  not  be  re- 
quired to  give  security  for  costs.  It  may  have  been  an  insol- 
vent defendant,  but  the  reasoning  is  much  the  same. 

In  the  circumstances,  as  there  is  not  uniformity  of  deci- 
sion, I  will  dismiss  the  application  without  costs. 
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NOVA  SCOTIA. 

Full  Court.  September  2nd,  1907. 

KING  v.  BABNES. 

Criminal  Law — Crown  Case  Reserved — Conduct  of  Jury — 
Improper  Communication  with  Sheriff  —  Affidavits  by 
Jurors — Practice. 

Crown  case  reserved  by  Graham,  E. J.,  for  the  opinion  of 
the  Court  Argued  before  a  Court  comprised  of  Towns- 
hend,  J.,  Graham,  E.J.,  and  Meagher,  Russell  and  Drys- 

DALE,  JJ. 

W.  E.  Boecoe,  K.C.,  for  the  prisoner. 
A.  Cluney,  for  the  Crown. 

Townshend,  J; : — Assuming  this  was  a  case  properly  re- 
served, it  resolves  itself  into  one  question — that  is  to  say 
whether  the  Court  will  allow  the  affidavit  of  jurors  to  be 
read  in  relation  to  anything  which  took  place  in  the  jury 
room  during  their  deliberations,  and  which  may  have  had 
some  influence  on  the  verdict.  There  are  contradictory  affi- 
davits before  us — those , of  two  of  the  jury  who  swear  tnat  in 
answer  to  a  question  put  by  them  to  the  sheriff,  "  he  replied 
that  we  would  be  obliged  to  report  the  defendant  guilty  of 
rape,  and  that  if  we  did  find  the  prisoner  guilty,  and  re- 
commended him  to  mercy,  the  Judge  would  give  him  a  light 
sentence."  *  The  sheriff  in  his  affidavit  denies  this,  and  says 
that  all  he  said  in  reply  was  "  whatever  your  verdict,  bring 
it  into  Court."  Now  here  comes  the  first  difficulty — which 
version  of  what  occurred  are  we  to  accept?  Where  doea 
this  Court  get  jurisdiction  to  decide  a  question  of  fact  on  a 
case  reserved? 

Section  1014  of  the  code  authorizes  the  Judge  to  reserve 
for  the  consideration  of  the  Court  any  question  of  law  arising 
on  the  trial,  but  not  of  ta/ct  We  are  then  placed  in  this 
dilemma,  that  if  we  entertain  this  case  as  now  presented,  we 
must  first  decide  an  issue  of  fact.  The  learned  Judge  has 
distinctly  left  this  question  for  our  decision,  and,  even  if 
we  permit  the  jurors'  affidavit  to  be  read,  our  decision  must 
be  based  on  the  conclusion  come  to  as  to  the  fact.    If  the 
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sheriff  is  to  be  believed  nothing  was  said  to  the  jury  to  which 
objection  could  be  taken.  If  the  "Jurors  are  to  be  believed 
the  sheriff  made  a  statement  to  them  which  might,  and  pro- 
bably did,  affect  their  verdict. 

By  e.  146,  s.  959  of  the  Code  (R.S.C.)— "If  the  jury  retire 
to  consider  their  verdict,  they  shall  be  kept  under  the  charge 
of  an  officer  of  the  Court  in  some  private  place,  and  no  per- 
son other  than  the  officer  of  the  Court  who  has  charge  of 
them  shall  be  permitted  to  speak,  or  communicate  in  any  way 
with  any  of  the  jury  without  leave  of  the  Court  Section  2 
— Disobedience  of  the  direction  of  this  section  shall  not 
affect  the  validity  of  the  proceedings." 

Now  the  only  fact  not  in  dispute  is  that  the  sheriff 
did  speak  to  the  jury,  whether  by  leave  of  the  Court  or  not 
is  not  disclosed,  but  even  so  we  have  the  express  provision 
that  it  will  not — that  is  necessarily — invalidate  the  verdict. 
No  doubt  it  was  improper  and  irregular  for  the  sheriff  to 
speak  to  the  jurors  at  all,  but  in  view  of  the  very  common 
practice  of  the  Judge  while  waiting  for  the  verdict,  to  in- 
struct the  sheriff  to  ascertain  from  them  when  they  will  be 
ready  ~fo  render  the  verdiet,  there  was  nothing  of  an  objec- 
tionable character  if  no  more  was  said  than  the  sheriff  has 
stated. 

Holding  this  view  it  is  unnecessary,  in  fact  it  is  impossi- 
ble, to  express  any  opinion  on  the  principle  question  reserved 
in  this  case.  We  have  not  the  material  before  us — there 
can  be  no  doubt  of  the  general  rule  that  affidavits* will  not 
be  received  from  jurors  as  to  what  took  place  in  the  jury 
room,  their  method  of  coming  to  a  conclusion,  or  the  grounds 
upon  which  they  found  a  verdict. 

Vide  Farquhar  v.  Robertson,  13  Ont.  P.  B.  156,  Reg. 
v.  Fellows,  19  U.  C.  Q.  B.  48,  Hiigerman  v.  Strong,  8  U.  C. 
Q.  B.  291,  Atty.-Gen.  N.S.W.  v.  Murphy,  11  Cox  C.  C.  p. 
372  at  p.  381.  * 

How  far  affidavits  of  jurors  may  be  looked  at  as  to  acts 
or  conduct  of  persons  outside  the  jury  done  with  a  view 
of  affecting  their  verdict — such  as  the  offer  of  a  bribe,  or  the 
introduction  of  some  piece  of  evidence  not  before  the  Court, 
and  which  could  only  be  established  by  one  of  the  jurors 
when  there  are  no  other  witnesses  to  this  fact,  is  another 
question  on  which  it  is  not  now  necessary  to  say  anything 
until  that  point  is  distinctly  and  regularly  before  the  Court. 
Much  must  depend  on  the  particular  circumstances  of  each 
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case,  on  which  it  is  not  advisable  to  make  any  positive  state- 
ment until  the  occasion  ariseB. 

Drysdale,  J.,  concurred. 

Meagher,  J.,  stated  that  he  had  prepared  an  opinion 
reaching  the  same  conclusion. 

Graham,  E.J.,  and  Russell,  J./ were  of  the  opinion 
that  the  verdict  could  not  be  sustained. 


NOVA  SCOTIA. 

Full  Court.  September  2nd,  1907. 

GOULD  v.  GILLIES,  et  al. 

Company  Law — Promissory  Note  for  Shares — False  Repre- 
sentations— Principal  and  Agent — Damages. 

Appeal  from  the  judgment  of  Russell,  J.,  in  favour 
of  plaintiff  in  an  action  on  a  promissory  note.  The  defence 
was  that  the  note  was  obtained  by  false  and  fraudulent  re- 
presentations. The  case  was  argued  January  25th,  1907, 
before  Graham,  E.J.,  and  Meagher  and  Longley,  JJ. 

W.  B.  A.  Ritchie,  K.C.,  and  T.  R.  Robertson,  for  appeW 
lants. 

H.  Mellish,  K.C.,  J.  C.  O'Mullin,  and  W.  P.  O'Connor, 
for  respondent. 

Graham,  E.J. : — On  the  2nd  of  February,  1903,  the  de- 
fendant was  approached  by  a  Mr.  W.  H.  Jackson,  to  buy 
shares  of  the  International  Mercantile  Agency,  which  com- 
pany had  a  short  existence  between  January,  1902,  and  Au- 
gust, 1904,  when  it  failed,  and  was  not  able  to  pay  its  liabili- 
ties, and  its  stock  is  not  worth  a  farthing.  The  scheme  was 
to  take  over  what  Henderson  calls  "  property  of  very  doubt- 
ful value,"  Sprague's  agencies,  some  collecting  agencies,  do- 
ing a  business  in  Ontario  and  Quebec,  and  in  New  York  and 
Chicago,  also  a  mercantile  agency  called  the  Montreal  Mer- 
cantile agency. 
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These  had  been  acquired  by  one  T.  W.  McCauley,  who  be- 
came the  President  of  the  International,  and  a  mercantile 
agency  was  started.  It  appears  that  he  was  to  have  155,000 
shares  of  the  par  value  of  $100  each,  full  paid  shares,  in 
the  new  company,  out  of  a  capital  of  $2,000,000,  of  which 
$500,000  was  preferred  shares. 

But  this  $1,200,000  of  the  common  shares  was  McCauley*8 
portion  of  the  transaction,  and  they  were  issued  to  him. 

McCauley  had  been  connected  with  one  of  the  Spmgue 
companies  before  this,  and  the  plaintiff  had  been  a  director 
and  he  had  acquired  from  McCauley  $20,000  of  shares  in 
that  company.  Then  when  this  new  company,  the  Inter- 
national, was  Started,  the  plaintiff  got  from  McCauley  $40,- 
000  of  the  $1,200,000  shares  in  exchange  for  the  $20,000 
shares  in  the  Sprague  Company.  The  plaintiff  became  a 
director  in  the  new  company  and  McCauley  the  president. 
Between  them  they  had  a  great  many  shares  to  dispose  of. 
The  plaintiff  disposed  of  $29,000  of  his  shares,  of  which  the 
Gillies  shares  formed  part,  in  a  very  advantageous  manner. 

They  were  sold  not  as  the  plaintiff's  shares,  but  as  Trear 
sury  Stock,  the  shares  of  the  company  sold  by  the  company 
as  if  allotted  upon  original  subscriptions,  the  proceeds  of 
which  were  to  go  into  the  treasury  of  the  company. 

This  was  managed  through  the  medium  of  McCauley,  the 
president,  who  sold  $1,000,000  of  his  shares  as  if  they  were 
Treasury  Stock,  $400,000  of  them  having  been  disposed  of 
by  a  Mr.  Henderson  alone,  of  course,  he  believing  that  they 
were*  treasury  stock,  and  finding  out  afterwards  that  they 
were  not.  He  had  the  title  of  "  Appointive  Assistant  Gen- 
eral Manager,"  not  "Elective"  mind,  McCauley  discrim- 
inated and  desired  him  to  use  that  title  to  assist  him  in  the 
work  of  disposing  of  the  stock. 

He  says :  "  I  was  never  elected  by  the  Board,  and  no  auch 
office  existed/' 

And  so  he  disposed  of  all  of  these  shares,  taking  notes 
and  cheques  to  the  company. 

The  plaintiff's  shares,  some  of  which  the  defendant  ac- 
quired, fell  to  Mr.  Jackson  to  dispose  of,  and  this  was  his 
title  in  full,  as  per  his  card  handed  to  Mr.  Gillies: — 

Wm.  H.  Jackson, 

Special  Executive  Representative. 

International  Mercantile  Agency, 

New  York,  U.S.A. 
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He  sold  Gould's  shares,  but  he  was  armed  with  circulars 
and  recommendations  from  the  president  McCauley,  and  he 
sold  them  and  represented  that  he  was  selling  them  for  tho 
company  as  treasury  stock,  the  proceeds  of  which  would  go 
into  the  treasury  of  the  company,  and  took  the  notes  payable 
to  the  company. 

The  plaintiff,  when  he  put  the  shares  in  McCaule/s 
hands  to  be  sold,  took  this  receipt  from  him: — 

"International  Mercantile  Agency, 

346  Broadway,  New  York. 
Office  of  the  President. 

Beceived  of  E.  L.  Gould,  twenty-nine  thousand  ($29,000,- 
00),  Common  Stock  to  be  sold,  on  his  account. 

(Sga.)  T.  N.  McCauley. 

President. 

December  18,  1902/' 

And  this  is  the  subscription  form  which  he  took  from 
Mr.  Gillies: — 

"International  Mercantile  Agency, 
New  York  Life  Building,  346-348  Broadway,  N.Y. 

Know  all  Men  by  These  Presents; 

That  I  Joseph  A.  Gillies,  of  the  city  of  Sydney,  in  the 
province  of  Nova  Scotia,  do  hereby  subscribe  for  25  shares 
of  stock  at  par  value  of  $100.00  each  in  tbe  common  capital 
stock  of  the  International  Mercantile  Agency,  amounting 
to  two  thousand  five  hundred  dollars. 

And  I  do  hereby  agree  to  pay  note  at  twelve  months  with- 
out interest  from  date  of  subscription,  the  sum  of  two  thou- 
sand two  hundred  and  fifty  dollars,  being  full  amount  of  said 
shares. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  at  Sydney' the  2nd  day  of  February  one  thousand  nine 
hundred  and  three. 

Signed,  sealed  and  delivered  in  the  presence  of 
(Sgd.)  Wm.  H.  Jackson. 

(Sgd.)  J.  A.  Gillies  » 

Mr.  Jackson  also  had  preferred  shares  for  sale  and  he 
took  a  subscription  for  those  from  Mr.  Gillies  and  repre- 
sented that  that  too  was  treasury  stock;  and,  moreover,  Mr. 
Gillies  says  that  he  told  him  it  had  just  paid  a  dividend. 

When  Goold's  shares  were  sent  out  for  sale  the  treasury 
stock  had  already  been  disposed  of.  This  is  what  Mr.  Gillies 
aays  of  the  interview  with  Mr.  Jackson: — 
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"  Q.  Would  you  state  what  passed  between  yourself  and 
Jackson. 

A.  He  came  into  my  office  and  introduced  himself  as  an 
agent  of  the  International  Mercantile  Agency,  and  gave  me 
that  card  (W/E),  and  stated  that  he  was  selling  the  stock  of 
the  company,  canvassing  for  it,  and  asked  me  if  I  would  not 
take  shares,  preferred  shares  and  common.  I  turned  it  right 
down.  I  said  no,  I  would  not.  I  did  not  know  anything 
about  it;  would  not  have  anything  to  do  with  it.  He  came 
in  next  day  and  told  me  that  the  preferred  stock  had  paid 
its  first  dividend;  this  was  February;  a  quarterly  dividend 
the  first  of  the  previous  January.  He  said  it  had  paid  7  per 
cent.  Then  he  shewed  to  me  a  list  of  his  subscribers  to  the 
stock,  and  he  said  that  the  stock  was  good,  that  the  pre- 
ferred was  at  par,  and  the  company  wanted  fne  right  to  by  it 
within  a  certain  period  of  time,  at  1.15, 1  think.  That  time 
I  think  is  indicated  on  the  application  slip.  I  asked  him 
if  it  was  so  good  why  was  he  around  here  canvassing  fftr 
stock,  why  should  he  come  so  far,  and  he  said  that  the  com- 
pany were  anxious  to  have  this  stock  as  widely  circulated  as 
possible  in  order  to  secure  wide  circulation  for  the  reporting 
books  which  they  were  getting  out,  and  that  they  were  anxi- 
ous that  the  leading  men  in  the  different  communities  should 
be  subscribers  so  as  to  bring  about  this  large  circulation  lor 
their  reports.  I  asked  him  what  stock  was  it.  He  said  it 
was  treasury  stock.  I  asked  him  why  did  they  want  so  much 
money  in  the  treasury.  He  said  that  the  expenses  in  getting 
up  the  books  were  very  large,  and  that  they  required  consid- 
erable money  to  meet  the  outlay  in  that  connection,  that 
they  expected  to  get  out  about  500,000  copies  of  the  book, 
that  is  the  red  book  for  subcribers,  which  would  be  charged 
for  at  the  rate  of  $50  each,  and  that  from  that  I  could  see 
what  the  earnings  of  the  company  would  bo— 500,000  at  $50 
each  would  amount  to  $25,000,000,  and  he  said  that  the 
common  stock  of  that  company  would  in  all  probability  t>e 
double  its  par  before  two  years. 

Q.  What  happened  then  ?  A.  Upon  these  representations 
that  I  have  stated,  T  signed  applications  W/A  and  W/B. 
In  fact  He  wanted  to  get  the  notes  then  without  the  certi- 
ficates, and  I  said  no,  that  I  would  not  sign  any  notes  until 
the  certificates  would  be  here,  and  that  the  certificates  would 
pass  to  me  when  the  notes  would  pass  to  them.  He  was 
most  anxious  to  get  the  notes  at  the  time,  and  said  the  com- 
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pany  would  be  straight  about  the  certificates.  I  said  they 
might  be,  but  it  was  not  business,  and  I  declined  to  hand 
the  notes  over  until  the  certificates  would  be  handed  me  at 
the  same  time.  Very  shortly  thereafter  the  certificates  were 
handed  to  me  and  I  gave  the  notes  I  spoke  of/' 

Mr.  Gillies  gave  his  notes,  $2,600  for  the  preferred  shares 
and  $2,250  for  the  common  shares  he  bought  at  90.  And 
these  notes  were  endorsed  over  to  Mr.  Goold  by  the  company, 
and  certificates  were  obtained  and  given  to  Mr.  Gillies. 

Now  Mr.  Jackson  says  he  did  represent  that  the  share* 
were  treasury  shares,  and  that  the  proceeds  would  go  into 
the  treasury  of  the  company,  but  he  believed  that  they  really 
were  treasury  shares.     I  quote  f ttto  his  evidence : — 

"Q.  What  was  your  belief  as  to  the  correctness  of  your 
representation  about  this  stock  ?  A.  I  represented  it  accord- 
ing to  the  circulars  issued  to  me  by  the  company  as  well 
as  I  could.  I  believed  it  was  correct  that  the  company  was 
going  to  be  prosperous,  and  that  they  were  going  to  be  all 
right  at  that  time.     (Objected  to.) 

Q.  Mr.  Gillies  said  you  told  him  that  both  preferred  and 
common  *tock  were  treasury  stock  ?  A.  I  told  him  it  was  the 
stock  of  the  company,  that  the  money  from  both  these  certi- 
ficates were  going  into  the  coffers  of  the  company,  and  not 
anybody  else.  I  received  the  certificates  from  the  company 
in  the  regular  way  as  all  stock  had  oome.  I  thought  it  was 
treasury  stock  or  stock  going  into  the  coffers  of  the  com- 
pany to  help  to  keep  this  agency  going.  I  shewed  some  cir- 
culars from  t\\e  Sprague  Agency  stating  that  that  Sprague 
Agency  had  been  paying  dividends,  and  that  is  the  only 
difference  between  us." 

Cross-examined  by  Mr.  Mellish. 

Q.  You  had  instructions  from  the  International  Com- 
pany to  sell  this  stock  ?  A.  I  was  doing  business  for  the  In- 
ternational Company  through  Mr.  C.  F.  Underhill.  I  had 
written  authority  from  him  appointing  me  special  executive 
representative.  I  thought  I  was  working  for  the  com- 
pany and  selling  their  treasury  stock,  and  thought  the  money 
I  would  get  was  going  into  the  coffers  of  the  company,  and 
employed  in  getting  out  the  books,  and  for  the  company's 
legitimate  expenses,  and  I  so  represented  it  to  people  and  did 
it  in  good  faith.  That  was  my  instructions  from  my  prin- 
cipals as  far  as  I  understood  them. 
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Q.  Your  principals  were  the  International  Company,  to 
whom  you  reported?  A.  I  reported  to  the  International 
Mercantile  Company,  and  the  certificates  came  down  with  let- 
ters from  Mr.  McCauley.     i 

Q.  When  yon  got  notes  or  money  you  sent  them  to  the 
company  ? 

A.  Yes.  Sometimes  they  came  to  me  and  sometimes  went 
direct.  I  got  four  per  cent,  from  the  company.  I  did  not 
know  Goold.  I  knew  he  was  a  director.  I  thought  I  was 
selling  treasury  stock." 

Mr.  Gillies  has  paid  the  note  which  he  gave  for  the  pre- 
ferred shares,  and  that  is  out  of  the  case. 

After  the  note  given  hy  him  for  the  common  shares  fell 
due  and  got  into  the  solicitors'  hands,  he  gave  another  note 
to  the  plaintiff  with  additional  names,  and  the  plaintiff 
contends  that  he  thereby  lost  the  right  to  repudiate  his  pur- 
chase of  the  shares,  and  to  have  the  contract  rescinded.  And 
the  learned  Judge  who  tried  the  case  has  so  held,  but  on  the 
counterclaim  for  damages  he  has  held  that  the  defendant 
is  entitled  to  recover  for  the  fraudulent  misrepresentation 
that  was  made  when  the  shares  were  sold.  Each  party  has 
appealed. 

In  my  opinion  the  materiality  of  the  representation  that 
the  shares  sold  Mr.  Gillies  were  treasury  stock,  and  that  he 
relied  upon  that  representation  cannot  be  successfully  an- 
swered. The  contrast  between  a  company  having  the  pro* 
ceeds  of  its  shares  going  into  the  treasury,  and  having  them 
go  to  someone  else,  is  striking.  Mr.  Jackson  made  it  a  point 
in  his  canvassing  with  Mr.  Gillies  that  the  money  was  to  go 
into  the  treasury,  and  when  the  latter  asked  why  did  they 
want  so  much  money  in  the  treasury,  Mr.  Jackson  was  all 
ready,  the  expenses  of  getting  up  the  books — 500,000  copies 
of  the  book.  '  Adding  that  selling  these  at  the  rate  of  $50 
each  to  subscribers  would  give  them  $25,000,000,  probably 
making  the  common  shares  double  their  par  value  before  two 
years.  It  is  suggested  that  Mr.  Gillies  should  have  been 
asked  if  he  relied  upon  this  statement,  and  it  is  contended 
that  there  are  cases  which  shew  that  the  question  as  to  what 
existed  in  his  own  mind  can  be  put.  Mr.  Gillies  has  swom 
"upon  these  representations  that  I  have  stated,  I  signed 
applications  W/A  and  W/B. "  the  applications  for  the  shares. 
Later  he  said,  "  Believing  then  as  I  did  that  that  note  was 
given  for  treasury  stock,  I  arranged  with  them  then  about 
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that  note;"  that  is,  he  gave  the  note  on  which  the  action  is 
brought.  It  is  not  necessary  to  shew  that  the  false  state- 
ment was  the  sole  inducement  which  led. him  to  appty  for 
shares,  or  to  explain  upon  which  particular  false  statement 
he  relied.  The  question  is  whether  the  misstatement  was 
of  such  a  character  that  it  would  induce  or  tend  to  induce 
a  person  to  apply  for  shares.  Edgington  v.  Fitzmaurice,  29 
Ch.  D.  459 ;  Peek  v.  Derry,  37  Ch.  D.  541.  In  Smith  v.  Chad- 
wick,  9  A.  C.  196,  Lord  Blackburn  said,  "  I  do  not  think  it 
necessary  in  order  that  the  plaintiff  may  give  sufficient  proof 
of  this  damage  that  he  should  always  be  called  as  a  witness 
to  swear  that  he  acted  upon  the  inducement." 

In  the  case  before  us  the  learned  Judge  has  found  that 
the  representation  was  one  which  would  have  entitled  the 
defendant  to  repudiate  the  shares,  that  is  that  it  was  material 
and  influenced  the  plaintiff  in  entering  into  the  contract. 
Whether  he  did  rely  upon  the  statement  is  a  question  of  fact. 

Then  the  learned  Judge  has  found  that  it  was  too  late 
to  repudiate  the  transaction.  I  must  confess  that  there 
is  very  little  to  shew  that  the  effect  of  the  misstatement  wan 
ever  displaced  in  the  mind  of  Gillies.  He  had  purchased 
these  as  original  shares  of  the  company,  and  given  his  note 
to  the  company,  and  when  he  found  that  the  note  had  been 
endorsed  to  Goold  he  simply  supposed  that  Ooold  was  an 
innocent  holder  for  value.  And  he  shews  by  very  convinc- 
ing evidence  when  and  how  he  learned  to  the  contrary, 
through  a  Mr.  Beck,  after  he  had  given  the  second  note. 
But  it  appears  from  the  correspondence  that  there  was  some- 
thing in  the  letters  which  might  have  apprised  Mr.  Gillies 
before  he  gave  this  second  note,  (if  he  had  read  them  care- 
fully, and  believed  that  Mr.  Sterling,  the  treasurer  of  the 
company,  actually  knew  the  facts  and  was  not  misleading 
him)  that  the  shar/es  were  Goold's,  although  the  company  did 
sell  them  to  him.  And  the  learned  Judge  has  found  on  this 
that  he  was  too  late  in  repudiating  the  contract,  although 
there  is  a  burden  upon  anyone  who  attempts  to  shew  that 
the  effect  of  a  misstatement  upon  a  person's  mind  has  been 
removed.  As  I  am  not  clear  upon  the  matter,  I  do  not  pro- 
pose to  disturb  the  learned  Judge's  finding. 

But,  coming  to  the  counterclaim,  it  is  quite  clear  that 
the  defendant  has  not  lost  his  right  to  assert  his  claim  for 
damages.  A  tort  cannot  be  got  rid  of  in  that  way.  There 
has  been  no  release  or  satisfaction  of  the  tort. 
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In  Lindley  on  Companies,  92,  it  is  said :  "  If  the  perron 
defrauded  cannot  prove  all  that  is  necessary  to  repudiate 
his  shares,  or  if  he  has  lost  the  right  to  repudiate  them,  he 
may  still  be  entitled  to  damages  against  those  who  issued 
the  prospectus." 

But  here  there  is  a  novelty.  The  contention  is  thai  the 
action  will  not  lie  because  Jackson  had  not  done  any  wrong; 
he.  believed  that  the  shares  were  treasury  shares,  although 
the  principal  knew  they  were  not,  and  the  principal  has  not 
done  any  wrong  because  he  did  not  authorize  any  such  re- 
presentation to  be  made.  At  least  without  giving  legal 
evidence  as  to  his  appointment  of  any  agent  or  the  terms  of 
it,  the  writing,  if  there  was  any,  or  the  conversation,  if  there 
was  any,  or  who  the  agent  was  to  be,  he  has  without  any 
further  reference  to  it  on  the  examination  in  chief  said, 
subject  to  objection. 

"  Q.  Did  you  ever  authorize  anybody  to  sell  these  shares 
as  treasury  shares?     A.   (Objected  to).     No." 

He  had  said  this: — 

"  Q.  When  did  you  conxe  to  sell  this  $29,000  worth  of 
stock?  A.  I  could  hardly  tell  the  date.  I  saw  McCauley 
in  Toronto,  and  he  said  something  of  this  kind  might  happen, 
that  the  International  Agency  would  be  started.  Of  course, 
I  might  say,  if  in  order,  I  bought  this  original  stock  with  th« 
distinct  understanding  that  the  business  was  to  be  converted 
into  the  Mercantile  Agency,  and  was  therefore  enthusiastic 
over  the  stock  of  the  Sprague  Collecting  Agency. 

Q.  What  did  you  do  with  the  $29,000  of  common  stock? 
A.  I  assigned  it  to  Mr.  McCauley  in  December.  I  assigned 
these  shares  of  the  Mercantile  Agency  over  to  McCauley 
and  took  this  receipt,  W/15. 

Q.  Was  there  anything  said  at  this  time  about  the  trea- 
sury stock?  A.  I  hesitated  about  selling  this  stock.  I 
though  it  was  first-class  stock,  and  held  five  or  six  thousand 
that  I  have  now  for  my  sister.  I  required  money.  McCauley 
6aid  nearly  all  the  treasury  stock  was  sold  (objected  to),  and 
that  this  could  not  be  pushed  ahead  of  treasury  stock.  I 
acquiesced  in  this.  (Objected  to).  I  don't  remember  just 
when  I  got  returns  for  this  stock.  I  afterwards  received 
the  proceeds  of  this  stock.  I  don't  remember  just  when. 
There  was  a  statement.  I  received  W/16  from  Mr.  Ster- 
ling, which  enclosed  Mr.  Gillies'  note  and  a  statement  of  sale 
of  portion  of  the  stock- " 
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And  in  cross-examination : — 

"  Q.  You  kept  it  nine  months,  why  did  you  not  keep  it 
altogether?  A.  Simply  this,  I  had  other  demands  to  meet 
in  Chicago,  and  in  some  of  these  places,  and  I  thought  it 
was  wise  to  sell  it  At  that  time  the  stock  was  going  well 
and  everything  was  prosperous. 

Q.  You  were  willing  to  sell  at  ninety  cents?  Yes,  that 
is  what  I  did  sell  it  for. 

Q.  Did  you  pay  commission  for  selling  it?  A.  No,  per- 
haps they  sold  some  of  it  at  par  and  deducted  the  commis- 
sion to  the  agent  who  sold. 

Q.  Take  Mr.  Gillies'  $2,250,  you  never  paid  anything  for 
selling  that?  A.  Not  to  the  hest  of  my  belief  and  know- 
ledge. 

Q.  You  had  no  arrangement  with  Mr.  McCauley  that  he 
should  be  paid  for  selling  it?  A.  No,  I  told  him  to  do  what 
was  right. 

Q.  Did  you  give  him  a  price  ?  A.  To  the  best  of  my  be- 
lief he  said  it  would  sell  at  par. 

Q.  You  were  willing  he  should  sell  it  for  all  he  could  get? 
A.  I  would  not  say  that. 

Q.  Did  he  not  get  more  than  you  expected?  A.  I  won't 
say  that.  I  think  he  said  he  would  sell  it  at  par,  the  trea- 
sury stock  was  about  sold,  would  be  sold  very  soon  and  every- 
thing  was  prosperous. 

Q.  You  received  this  letter  W/19?  A.  From  Mr.  Mc- 
Cauley. 

Q.  Had  you  not  some  understanding  as  to  what  he  was  €6 
sell  it  for?     A.  I  thought  he  would  sell  it  for  about  a  dollar. 

Q.  Had  he  authority  to  sell  it  for  what  he  could  get  ?  A. 
I  would  not  acknowledge  that. 

Q.  Had  he  authority  to  sell  it  for  ninety?     A.  Yes. 

Q.  Had  he  authority  to  sell  it  for  eighty?    A.  No. 

Q.  Why  should  he  have  authority  to  sell  it  at  ninety?  A. 
At  that  time  I  had  great  confidence  in  his  doing  what  was 
right  in  the  matter,  and  if  he  said  it  cost  so  much  to  sell 
it,  I  would  be  willing  to  abide  by  what  he  said  so  long  as  he 
considered  it  fair. 

Q.  You  know  now  that  he  was  selling  this  for  nothing? 
A.  No. 

Q.  You  got  all  that  Mr.  Gillies  got?     (No  answer)." 

He  claims  apparently  that  the  only  person  he  appointed 
to  sell  his  shares  was  McCauley.     But  the  receipt  he  got 
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from  McCauley  was  signed  "  President."  When  he  got  his 
notes  for  the  shares  they  were  all  notes  to  the  company- 
notes  to  the  company  for  his  shares.  He  also  received  with 
the  notes  a  letter  from  the  auditor  of  the  company  (en- 
closed with  one  from  McCauley  as  president),  giving  the  ac- 
count sales.  The  company's  forms  for  original  subscriptions 
were  used.  The  4  per  cent  commission  which  Jackson  got 
for  selling  the  shares  he  has  no  knowledge  of.  He  knows 
that  he  paid  no  one,  but  got  his  shares  sold.  He  was  a  direc- 
tor of  the  company  and  Henderson  says:  "I  think  he  at- 
tended all  meetings."  As  a  co-director  he  might  have  taken 
an  interest  in  the  news  about  the  sale  of  Mc.Cauley's  $1,000,- 
000  of  shares.  Or  even  of  his  own  shares,  for  it  takes  time 
to  dispose  of  shares  in  Nova  Scotia. 

To  an  enquiring  mind  these  things  would  excite  curiosity. 

But  if  the  plaintiff  had  only  known  that  the  shares  were 
to  be  sold  as  treasury  stock,  then  the  whole  transaction  would 
have  seemed  natural  and  would  not  provoke  curiosity. 

It  appears  that  McCauley  has  been  "persecuted"  and 
has  left  the  country.  Notwithstanding  the  high  character 
which  the  plaintiff  gave  him  in  1901  as  follows: — 

"Brantford,  Canada,  Aug.  30,  1901. 

To  whom  it  may  concern : 

This  is  to  certify  that  I  have  known  Mr.  T.  N.  McCauley, 
General  Manager  of  Sprague's  Mercantile  Agency  of  218 
La  Salle  St.,  Chicago,  for  nearly  two  years  intimately,  and 
have  had  large  business  transactions  with  him  and  found 
him  to  be  strictly  honest  in  his  representations,  and  loyal 
and  true  to  shareholders  interested  in  business  transactions 
with  him.  Myself,  family  and  friends  hold  over  $50,000 
stock  in  Sprague's  Mercantile  Agency,  and  last  year  I  re- 
ceived 12  per  cent,  dividend  on  common  stock  I  hold  in  the 
American  Company,  and  12  per  cent  dividend  on  my  invest- 
ment in  the  Canadian  Company,  and  also  stock  dividend 
of  i00  per  cent.  Now  I  am  receiving  12  per  cent  on  the  in- 
creased amount  in  the  Canadian  Company  regularly,  which 
is  twenty-four  per  cent,  interest  on  the  investment. 

I  have  examined  the  ways  this  Company  have  of  doing 
business  closely,  and  I  consider  Mr.  McCauley  a  man  of  in- 
domitable will  gower,  and  capable  of  working  out  success- 
fully the  most  intricate  and  complicated  matters,  and  carry- 
ing forward  to  a  successful  issue  anything  he  undertakes. 

Very  truly  yours 
(Sgd.)  Edward  L.  Goold. 
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I  think  that  the  mere  denial  of  the  plaintiff,  i.e.,  "that 
he  did  not  authorize  anybody  to  sell  these  shares  as  treasury 
stock,"  when  we  find  they  have  been  sold  as  treasury  stock, 
is  not  sufficient.  Did  he  know  or  expect  they  were  to  be 
sold  as  treasury  stock?  He  cannot  give  carte  blanche  and 
look  away. 

But  one  thing  is  very  clear,  that  is,  that  McCauley  who 
armed  Jackson  knew  all  about  it,  and  that  the  fraud  could 
not  have  been  carried  out  without  him. 

It  is  clear  that  the  plaintiff  is  liable  in  damages  for 
the  fraudulent  act  of  his  agent,  McCauley,  even  if  he  was 
innocent  himself. 

The  principal  is  liable  when  the  agent  perpetrates  a 
fraud:  McKay  v.  Comlmercial  Bank,  5  P.  C.  411;  Barwick 
v.  The  English  Joint  Stock  Bank,  L.  B.  2  Ex.  265. 

And  I  cannot  see  that  it  makes  any  difference  that  Mc- 
Cauley employed  the  innocent  hands  of  Jackson  to  deliver 
the  shares  and  take  the  note  and  work  out  the  fraud. 

The  plaintiff's  appeal  and  the  defendant's  appeal  ought 
to  be  respectively  dismissed  with  costs,  to  be  set*  off. 

Longley,  J.,  concurred. 

Meagher,  J.,  was  of  the  opinion  that  defendant's  appeal 
in  the  action  should  fail,  and  that  plaintiff's  Appeal  against 
the  counterclaim  should  succeed. 


NOVA  SCOTIA. 

Russell,  J.  September  12th,  1907. 

THE  KING  v.  SEVENTEEN  CHINAMEN. 

Chinese  Immigration  Act — Breach — Arrest  —  Personation — 

False  Certificate — Habeas  Corpus. 

Motion  for  discharge  under  habeas  corpus. 

W.  F.  O'Connor,  in  support  of  application. 
A.  A.  McKav  and  R.  T.  Macilreith,  contra. 

Russell,  J.  (in  Chambers)  : — Seventeen  Chinamen  were 
arrested  in  Sydney  without  a  warrant  on  August  29th,  and 
were  imprisoned  in  the  lock-up.  On  September  6th,  seventeen 
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orders  were  taken  under  the  chapter  "  Of  the  liberty  of  the 
subject/'  and  on  the  same  day  an  information  was  laid  at 
Sydney,  and  a  warrant  was  issued  in  which  seventeen  Ciiina- 
men  not  named  or  identified  in  any  way  were  charged  with 
attempts  to  evade  the  provision  of  the  Chinese  Immigration 
Act.  This  warrant  is  attacked  on  the  ground  that  as  it  did 
not  name  or  identify  in  any  way  the  persons  to  be  appre- 
hended, it  could  not  justify  the  detention  of  any  one  in  par- 
ticular. X  suppose  the  assumption  was  that  a  Chinaman 
could  not  in  any  event  be  anybody  in  particular,  and  the 
consignment  could  be  dealt  with  in  bulk  more  conveniently 
than  the  defendants  could  be  treated  as  individual  human 
beings.  It  may  have  been,  however,  that  there  was  a  diffi- 
culty in  ascertaining  their  names,  and  that  if  they  were 
to  be  indulged  in  the  luxury  of  any  formal  process  of  law 
there  was  no  course  available  other  than  the  one  pursued. 

The  warrant  referred  to  is  not  the  one  under  which  the 
detention  is  now  justified.  Another  warrant  in  the  nature 
of  a  remand  was  issued  on  the  same  day,  September  6th,  ana 
under  this  warrant  the  prisoners  were  removed  from  the  lock- 
up to  the  county  jail.  In  this  warrant  tlje  defendants  are 
named,  and  it  recites  that  Sam  Chick,  Tong  Soon,  Chang 
Ching  Kam,  Tong  Hop,  Chin  Turn  Koon,  Tarn  Kill  Yan, 
Mak  Yofc  Hum,  Yet  Chung,  Moy  Mai  Hon,  Sam  Kin  Chou, 
Sam  Log  Yen,  Lung  Sum  Tak,  Tarry  Man  Ling,  Sam  Hok, 
Chung  Hie,  Sam  Ming,  and  Chin  Yum  were  charged  for  that 
they  did,  etc.,  "  unlawfully  and  wilfully  attempt  to  evade 
the  provisions  of  the  Chinese  Immigration  Act  as  respects 
the  payment  of  the  tax." 

This  is  the  charge  and  the  only  charge  under  which  they 
are  held,  and  the  contention  of  their  counsel  is  that  the 
warrant  discloses  no  indictable  offence,  nor  an  offence  of  any 
kind.  The  statute  under  which  the  arrest  and  detention 
are  justified  is  c.  95  of  the  Revised  Statutes,  by  s.  27  of  which 
it  is  provided  that  "  every  person  of  Chinese  origin  who  wil- 
fully evades  or  attempts  to  evade  any  of  the  provisions  of 
this  Act  as  respects  the  payment  of  the  tax,  by  personating 
any  other  individual,  or  who  wilfully  makes  use  of  any  forged 
or  fraudulent  certificate  to  evade  the  provisions  of  this  Act 
and  every  person  who  wilfully  aids  or  abets  any  such  person 
of  Chinese  origin  in  any  evasion  of  any  of  the  provisions 
of  this  act.  is  guilty  of  an  indictable  offence,"  etc. 
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It  is  as  plain  as  anything  could  be  that  the  only  evasion 
or  attempt  at  evasion  of  the  Act  which  is  made  punishable 
by  the  first  branch  of  this  section  is  an  evasion  by  persona- 
tion, or  by  the  use  of  a  forged  or  fraudulent  certificate,  and 
neither  of  these  things  is  charged  in  the  warrant.  But  I 
am  asked  to  enlarge  the  meaning  of  these  words  because  in 
the  provision  as  to  aiding  and  abetting  an  evasion  or  at- 
tempt at  evasion,  there  is  no  limitation  defining  the  nature 
or  method  of  the  evasion.  In  the  case  of  a  white  .man  the 
argument  would,  without  doubt,  be  pointed  the  other  way, 
and  it  would  be  contended  that  the  clause  as  to  aiding  and 
abetting  should  be  read  restrictively  by  the  inserting  of  the 
adverb  "  so,"  or  the  adjective  "  such,"  or  some  equivalent 
expression  to  make  it  as  narrow  as  the  clause  defining  the 
crime  of  the  principal  offender.  I  know  of  no  rule  of  con- 
struction under  which  a  criminal  statute  must  be  read  one 
way  for  a  white  man,  and  a  different  way  for  a  brown  man, 
and  I  think  the  present  would  be  a  very  inopportune  time  for 
the  creation  of  such  a  precedent. 

Without  examining  the  various  other  grounds  relied  on 
by  the  defenants,  I  must,  therefore,  hold  that  the  warrant 
which  has  been  returned  does  not  justify  the  detention  of 
the  prisoners. 

Since  writing  the  foregoing  paragraphs  my  attention  has 
been  called  to  a  special  provision  of  the  Criminal  Code  not 
mentioned  at  the  argument,  and  a  case  of  Ex  parte  Krans, 
1  B.  &  C.  258,  in  which  the  Court  of  King's  Bench  held  that 
a  prisoner  might  properly  be  detained  without  any  warrant 
at  all  where  the  return  shewed  that  he  might  be  guilty  of  the 
crime  alleged  against  him.  But  this  was  a  case  of  suspected 
felony  in  which  it  is  common  learning  that  an  arrest  may 
be  made  without  a  warrant.  The  provision  of  the  Code  is 
wider  and  applies  to  any  indictable  offence.  But  it  is  put 
in  the  Bevised  Code  uncler  the  heading  of  "  Extraordinary 
Kemedies,"  and  I  think  it  must  have  been  intended  for  a 
serious  and  exceptional  sort  of  case.  If  I  had  strong  rea- 
sons for  thinking  that  the  defendants  were  guilty  perhaps 
I  ought  to  act  on  this  statute  and  order  the  detention  of  the 
prisoners  although  their  imprisonment  is  illegal.  But  the 
evidence,  so  far  as  it  has  been  presented  to  me,  is  to  the 
?ffect  that  they  have  not  violated  the  law  and  I  think  that 
the  prosecutors  who  ask  me  to  adopt  so  unusual  a  course, 
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should  have  given  some  reason  for  thinking  that  the  pri- 
soners are  guilty,  and  should  have  answered  the  affidavits  of 
the  defendants.  Moreover,  these  men  have  been  in  prison 
since  August  29th,  and  no  explanation  is  given  why  their 
oases  have  not  been  inquired  into.  In  the  absence  of  such 
an  explanation,  I  do  not  see  how  I  can  properly  order  them 
to  be  detained,  "without  determining  the  question  of  the 
legality  of  their  imprisonment."  If  this  course  were  pur- 
sued in  the  case  of  a  Chinaman,  to-day,  it  would  have  to  be 
followed  in  the  case  of  an  Englishman,  to-morrow.  Under 
circumstances  similar  to  those  referred  to,  I  can  hardly  ima- 
gine that  such  a  proceeding  would  be  asked  for  in  the  case 
of  a  white  man  charged  with  an  offence  less  than  felony. 


PRINCE  EDWASD  ISLAND. 

Full  Court.  July  15th,  1907. 

In  Re  WILLIAM  KENNEDY. 

Jurisdiction  of  Magistrate  —  Summons  not  Served  by  Con- 
stable or  Peace  Officer  —  Service  by  Prosecutor  —  Effect 
of. 

Application  for  a  writ  of  certiorari. 

Johnston,  in  support  of  the  application. 
Gaudet,  contra. 

Sullivan,  C.J. : — Thi>  is  an  application  on  behalf  of 
William  Kennedy,  for  a  writ  of  certiorari,  to  quash  a  con- 
viction made  by  the  stipendiary  magistrate  for  Summerside 
on  14th  March.  1907,  against  him,  for  selling  intoxicating 
liquors  contrary  to  the  provisions  of  "  The  Prohibition  Act, 
1900." 

The  ground  upon  which  the  application  is  Dased,  is  that 
the  stipendiary  magistrate,  when  he  made  the  conviction, 
had  no  jurisdiction  over  the  person  of  Kennedy,  because  the 
summons  issued  in  the  cause  was  not  served  by  a  constable, 
or  peace  officer  qualified  to  serve  the  same,  it  having  been 
served  by  Bradford  M.  Gough,  the  prosecutor  in  the  case, 
and  the  person  who  had  laid  the  information  against  Ken- 
nedy. 
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The  defendant  did  not  appear  on  the  return  of  the  sum- 
mons, and  in  his  absence  the  stipendiary  magistrate,  on  the 
oath  of  Gough  that  he  had  served  the  summons,  convicted 
him. 

The  procedure  under  "  The  Summary  Convictions  Act," 
is  that  which  is  adopted  to  enforce  "  The  Prohibition  Act, 
1900/'  and  sec.  658  of  the  former  Act  enacts  that  every 
summons  shall  be  served  by  a  constable  or  other  peace  officer, 
which  means,  of  course,  a  constable  or  peace  officer  qualified 
to  serve  the  same — a  competent  officer. 

According  to  the  well  known  rule  of  the  common  law, 
neither  a  sheriff  nor  a  constable  can  act  in  the  execution  of 
process  in  a  case  in  which  he  has  an  interest.  This  princi- 
ple is  almost  as  old  as  the  law  itself.  It  is  laid  down  in  7 
Bacon's  Abridgment,  Title  Sheriff   (m)   that: — 

"  Every  officer  who  hath  any  way  to  do  with  the  adminis- 
tration of  justice  ought  to  be  impartial,  or  indifferent." 

This  doctrine  is  recognized  by  all  Courts  in  which  Eng- 
lish common  law  is  administered.  I  find  it  thus  stated  in 
25  Am.  &  Eng.  Ency.  of  Law  p.  670 : — 

"  Neither  a  sheriff  nor  a  constable  can  perform  his  offi- 
cial functions  in  a  proceeding  to  which  he  is  a  party." 

In  this  case,  the  prosecutor  who  served  the  summons 
cannot  be  regarded  as  a  constable  who  was  indifferent,  be- 
cause, although  in  this  instance  he  would  not  directly  re- 
ceive any  part  of  the  fine,  yet  he  was  serving  his  own  pro- 
cess upon  the  sufficiency  of  which  service  depended  his  suc- 
cess in  the  prosecution.  If  he  succeeded  he  would  receive 
his  fees  as  a  constable  and  as  a  witness;  if  he  failed  he  would, 
be  liable  to  pay  costs. 

It  is  of  the  utmost  importance  in  the  administration  of 
justice  that  the  officers  who  execute  the  processes  of  the 
Courts  should  have  no  interest  in  the  prosecutions  which 
could  tend  to  influence  them  to  act  in  any  unfair  or  im- 
proper manner.  Holding  this  view  I  cannot  say  that  the 
summons  in  this  case  was  duly  served  in  accordance  with 
sec.  718  of  the  Criminal  Code. 

But  it  was  argued  on  behalf  of  the  prosecutor  that,  in 
order  to  avail  himself  of  any  defect  in  the  service  of  th* 
summons,  the  defendant  should  have  attended  before  the 
stipendiary  magistrate  and  then  raised  the  objection.  The 
cases  of  The  Queen  v.  Shaw  (L.  J.  34  M.  C.  169),  The  Queen 
v.  Hughes,  (4  Q.  B.  D..  614)   and  Dixon  v.  Wells   (25  Q.  B. 
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D.  249),  show  that  he  could  not  have  adopted  that  course 
with  advantage  and  safety  to  himself,  because,  according 
to  those  cases,  if  he  appeared  before  the  magistrate,  no  mat^ 
ter  in  what  circumstances,  the  magistrate  would  then  acquire 
and  have  jurisdiction,  and  could  proceed  with  the  trial  ^01 
the  case.  It  appears  to  me  that  the  defendant  was  well 
advised  in  the  course  he  adopted. 

Although  the  sufficiency  of  service  is  generally  a  ques- 
tion for  the  magistrate  to  decide,  yet  the  parly  against  wnom 
judgment  is  given  has  a  perfect  right,  if  he  can,  to  satisfy  this 
Court,  on  an  application  such  as  this  is,  that  the  magistrate 
wrongly  found  the  facts,  and  that  there  was  in  reality  no 
jurisdiction.  This  proposition  is  clearly  laid  down  by  Cole- 
ridge, J.,  in  The  Queen  v.  Evans  (19  L.  J.,  M.  C.  151), 
where  he  says: — 

"In  a  question  of  jurisdiction,  although  the  magistrates 
are  to  form  an  opinion  in  the  first  instance  on  the  evidence 
offered  which  is  to  warrant  their  proceeding,  yet  justice  re- 
quires that  it  be  clearly  shown  that  the  fact  fails,  and  that 
they  never  ought  to  have  proceeded,  the  party  interested  may 
be  at  liberty  to  shew  that." 

The  rule  thus  laid  down  has  been  adopted  in  other  feter 
cases  than  the  Queen  v.  Evans,  and  was  followed  by  the 
Court  in  1905,  in  In  re  O'Brien. 

As  it  is  safe  and  right  to  adhere  to  well  established  rules 
of  law,  I  am  of  opinion  that  the  conviction  in  this  case 
should  be.  quashed.  The  rule  will  therefore  be  made  abso- 
lute with  costs. 

Hodgson  and  Fitzgerald,  JJ.,  concurred. 


PRINCE  EDWAKD  ISLAND. 

Hodgson,  M.S.  May  7th,  1907. 

INGLIS  v.  PAW. 

Voluntary  Conveyance — Improvidence — Deed  Executed  with" 
out  Legal  Advice  —  Parent  and  Child  —  Agreement  for 
Support  of  Parent. 

Action  to  have  a  conveyance  declared  void  and  to  be 
delivered  up  to  be  cancelled. 
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A.  C.  Saunders,  for  complainant. 

N.  McQuarrie,  K.C.,  for  defendant  Martha  Paw,  Guar- 
dian ad  litem,  for  infant. 
i 

Hodgson,  M.E. : — This  is  a  bill  filed  by  Thomas  Inglis, 
praying  that  a  conveyance  executed  by  him  to  his  son  RalpB 
Inglis,  dated  the  13th  September,  1896,  be  declared  void 
and  be  delivered  up  to  be  cancelled. 

The  facts  are  as  follows: — The  complainant  resides  at 
lot  12,  in  Prince  county,  and  owned  a  small  farm  of  sixty- 
six  and  a  half  acres,  worth  about  $800.  Some  ten  years 
ago,  finding  himself  becoming  infirm  and  his  son  Ralph  talk- 
ing of  going  away  from  the  province,  it  was  arranged  that 
an  agreement  should  be  drawn  up  between  them  that  the  son 
should  support  his  father  and  mother  during  their  lives  and 
after  the  death  of  the  survivor  the  land  should  become  the 
son's.  He  gave  his  son  some  money  to  have  this  agreement 
drawn.  When  it  was  prepared,  he  went  to  the  magistrate  and 
he  and  his  wife  affixed  their  names  to  an  absolute  convey- 
ance (which  is  set  out  in  the  bill).  There  was  also  a  separ- 
ate covenant  executed  by  Ralph  agreeing  to  .support  his 
father  and  mother  during  their  lifetime.  Neither  the  com- 
plainant nor  his  wife  can  read  or  write,  nor  was  the  effect 
of  the  conveyance  explained  to  him,  nor  the  documents  read 
over.  The  son  was  a  sickly  man,  and  having  married,  he 
worked  on  the  farm  with  his  father.  He  had  consumption, 
and  for  four  years  before  he  died  he  had  poor  health,  and 
the  complainant  did  nearly  all  the  work  himself,  occasionally 
helped  by  his  son  when  his  weakness  permitted.  Two  doo- 
tors  attended  him,  and  a  good  deal  of  money  was  wasted 
upon  patent  drugs,  which  he  would  have  been  just  as  well 
without,  but  with  the  best  intentions  were  procured  by  the 
father  and  paid  for  by  him. 

A  few  days  before  his  death  he  told  his  wife  to  get  the 
papers  containing  the  agreement.  He  handed  them  to  his 
father,  and  said,  "  There  is  the  agreement  I  got  from  you, 
I  have  not  done  much  under  it  for  you,  you  have  had  enough 
to  do  buying  medicine  and  paying  doctors  for  me  and  look- 
ing after  me." 

The  son  died,  leaving  a  widow  and  a  little  girl  a  year 
old.  His  widow  married  a  man  named  Paw,  who  is  in  very 
comfortable  circumstances. 
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Even  since  the  son's  death  his  widow  did  not  work  the 
farm,  but  the  complainant  and  his  wife  supported  them- 
selves as  best  they  could.  The  old  man  injured  his  arm, 
which  is  now  nearly  useless,  and  his  wife  is  confined  to  bed. 
He  attempted!  to  sell  his  place  and  received  an  offer  of  $800, 
but  when  the  conveyance  was  about  being  made  out,  he  dis- 
covered for  the  first  time  that  what  he  believed  to  be  an 
agreement  with  his  son  was  an  absolute  conveyance,  vesting 
the  whole  of  his  properly  in  him,  which  is  now  by  his  death 
vested  in  the  infant,  subject  to  Mrs.  Paw's  right  of  dower, 
and  the  complainant  and  his  wife  feel  themselves  rendered 
homeless  and  with  no  refuge  but  the  poor  house. 

Of  course  if  a  man  chooses  to  deal  with  his  property  and 
place  himself  in  such  a  position  as  this,  and  if  he  actually 
understands  the  result  of  the  documents  he  has  signed,  and 
after  having  received  independent  legal  advice,  then  he  must 
stand  by  the  consequence  of  his  act,  but  if  he  has, not  re- 
ceived independent  legal  advice,  the  case  is  different 

At  common  law  he  is  helpless  and  without  any  remedy, 
but  if  the  Court  of  Chancery  finds  that  he  executed  the  con- 
veyance which  has  made  him  a  pauper,  but  that  he  did  not 
comprehend  its  effect;  or  if  he  did  understand  the  terms  of 
the  document  he  signed,  but  that  he  had  by  him  no  inde- 
pendent adviser  competent  to  point  out  to  him  the  position 
in  which  he  was  about  to  place  himself,  and  the  state  of 
abject  poverty  to  which  he  was  about  to  reduce  himself, 
then  the  Court  will  not  allow  the  conveyance  to  stand. 

Everitt  v.  Everitt,  L.  B.  10  Eq.  405,  is  an  illustration  of 
the  principle  upon  which  the  Court  acts.  That  was  a  case  in 
which  an  unmarried  lady,  just  of  age,  executed  a  settlement 
upon  trustees,  her  stepfather  and  uncle,  upon  trust  to  pay 
her  the  income  for  life  for  her  separate  use,  .with  restraint 
on  anticipation,  if  married,  and  after  her  death  in  trust  for 
her  children  as  she  should  appoint;  in  default  of  appoint- 
ment to  her  children  equally;  in  default  of  children  as  she 
should  by  will  appoint;  and  in  default  of  appointment  to  her 
next  of  kin.  Power  was  reserved  to  raise  £700  for  her 
separate  use.  The  settlement  was  prepared  under  the  ad- 
vice of  a  solicitor  who  was  the  solicitor  and  friend  of  the 
step  father,  and  nine  years  afterwards  the  plaintiff,  who  Had 
remained  unmarried,  filed  the  bill  to  have  the  settlement  set 
aside. 
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The  Court  set  the  settlement  aside  because  it  was  impro- 
vident as  it  contained  no  clause  of  revocation. 

The  Vice-Chancellor  in  giving  judgment,  expressed  the 
opinion  that  the  settlement  "  so  far  as  the  young  lady  was 
concerned  was  the  most  honest  thing  in  the  world/'  but,  Mr. 
Futvoye  (the  solicitor)  had  better  have  said,  "you  had 
better  talk  to  some  one  else,  I  have  been  solicitor  for  the 
trustees;  this  is  my  view,  go  and  get  some  other  solicitor 
and  consult  him  about  it.'" 

And  this  case  follows  the  rule  laid  down  in  Prideaux  v. 
Lonsdale,  1  DeO.  J.  &  S.  433,  and  the  authorities  cited  in 
this  first  mentioned  case. 

The  improvidence,  it  was  alleged,  appeared  on  the  face  of 
the  instrument,  that  the  plaintiff  had  no  veto  on  investments 
or  on  the  appointment  of  trustees,  that  it  did  not  give 
her  a  power  of  advancement  to  the  children  by  deed ;  it  gave 
her  no  control  over  the  capital  (beyond  £700)  except  by 
will,  and  it  gave  her  no  power  of  conferring  a  life  estate. 
upon  any  husband  she  might  marry. 

By  this  is  meant  that  a  prudent  legal  adviser  acting  on 
behalf  of  the  lady  only  would  have  insisted  upon  her  being 
protected  by  the  insertion  of  these  provisions. 

Compare  this  settlement  which  was  set  aside  after  it  had 
been  acted  upon  for  nine  years,  with  the  conveyance  from 
which  the  complainant  asks  to  be  released.  Can  it  be  argued 
for  a  moment  that  any  competent  solicitor  acting  for  him 
would  have  allowed  him  to  become  a  party  to  such  a  trans- 
action without  pointing  out  to  him  the  complete  absence 
of  any  protection,  should  the  son  sell  the  property  or  become 
involved  or  die?  If  such  a  solicitor  were  not  utterly  unwise, 
he  would  have  insisted  upon  protection  from  these  events 
(any  one  of  which,  would  have  ruined  his  client)  and  left 
him  only  to  look  forward  to  the  charity  of  his  neighbours  or 
the  poor  hou^e,  as  what  might  be  his  refuge;  and  one  of 
these  events  has  happened,  and  the  old  man  and  his  bed-rid- 
den wife  find  that  they  have  not  a  roof  to  shelter  them.  If 
he  had  had  the  advice  of  a  solicitor,  and  notwithstanding 
his  advice  tendered  to  him,  he  had  still  insisted  upon  execut- 
ing the  conveyance,  it  would  have  been  the  solicitor's  duty 
to  have  protested  against  the  sacrifice  of  his  client's  inter- 
ests and  then  have  withdrawn  from  any  further  participation 
in  the  proceedings. 
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It  may  not  be  considered  as  settled  law,  but  a  convey- 
ance of  all  a  man's  property  without  any  power  of  revocar 
tion  in  consideration  of  a  mere  promise  of  maintenance, 
whether  under  seal  or  not,  is  extremely  improvident:  Har- 
vey v.  Mount,  8  Beav.  450. 

There  are  some  Ontario  cases  which  seem  to  me  to  give 
an  excellent  summary  of  the  law  as  to  what  is  required  to 
support  a  voluntary  deed.  I  cite  them,  not  because  they  are 
Ontario  cases,  but  because  Chancellor  Spragge's,  and  Vice- 
Chancellor  Mowat's  reasoning  commends  them  to  my  judg- 
ment. [Reference  to  Lavin  v.  Lavin,  27  Or.  567,  and  Bee- 
man  v.  Knapp,  13  Gr.  398.] 

At  the  hearing  I  asked  Mr.  McQuarrie  if  he  had  been  a 
solicitor  acting  for  the  grantor  independently  of  the  grantee, 
but  acting  as  his  counsel  to  protect  his  interests,  would  he 
have  consented  to  the  old  man  executing  such  a  conveyance 
without  any  protection  whatever. 

I  need  not  have  asked  that  for  I  knew  that  he  would  not 
"have  done  so;  he  or  any  other  prudent  solicitor  would  have 
adopted  such  protection  and  provided  for  such  arrangements 
that  if  the  maintenance  failed  the  old  man  should  not  be  left 
a  pauper  and  he  and  his  wife  be  turned  out  on  the  road  side. 
He  would  have  seen  to  it  that  the  old  man  should  not  be 
left  in  his  helplessness  and  feebleness  to  bring  suits  at  law 
from  time  to  time  for  damages,  or  a  suit  here  for  relief 
without  the  means  of  paying  the  costs  of  carrying  on  such 
suit  or  the  means  of  maintaining  himself  in  the  meantime. 
The  agreement  signed  by  the  son  to  support  his  father  was 
merely  a  delusion.  In  saying  this  I  do  not  mean  to  impute 
to  the  son  bad  faith  or  to  say  that  he  did  not  intend  to 
fulfil  his  promise;  but  one  of  the  results  from  which  a 
prudent  solicitor  would  have  guarded  the  old  man  has  hap- 
pened. His  son  has  died  leaving  the  whole  property  vested 
in  a  baby  twelve  months  old.  It  was  only  when  increasing 
infirmities  convinced  him  that  he  was  becoming  unable  to 
work,  when  he  had  fractured  his  shoulder  blade,  and  one 
arm  is  almost  helpless — when  his  wife  is  confined  to  bed, 
that  he  made  up  his  mind  to  sell  his  farm;  and  it  was  only 
then  he  learned  that  what  he  thought  was  an  agreement 
between  him  and  his  son  was  an  absolute  conveyance,  with 
the  agreement  to  support  him  on  a  separate  paper  not  re- 
ferred to  in  the  deed  or  secured  to  him  in  any  way. 
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A  wrong  had  been  done  to  the  old  man  by  the  son;  but 
it  was  a  wrong  begotten  of  ignorance  of  them  both,  and  of 
the  magistrate. 

The  complainant  has  come,  and  very  properly  come,  to 
this  Court;  in  fact  it  is  the  only  tribunal  which  could  give 
him  relief,  and  he  is  entitled  to  relief,  for  a  more  improvi- 
dent deed  it  is  impossible  to  imagine. 

I  must  hold  that  the  conveyance  of  the  13th  September, 
1896,  is  void  and  must  be  given  up  to  be  cancelled. 

The  decree  to  be  in  the  usual  form  which  I  have  settled 
in  such  cases,  but  the  decree  will  be  without  costs.  The 
infant,  of  course,  is  not  liable  for  costs,  and  the  son's  wife 
finds  herself  in  a  position  which  it  appears  she  had  no  part 
in  bringing  about. 


PRINCE  EDWAED  ISLAND. 

Hodgson,  M.R.  May  7th,  1907. 

LEARD  v.  CAMERON. 

Voluntary  Conveyance — Natural  Love  and  Affection — Con- 
veyance by  Parent  to  Child — Action  by  Parent's  Creditors 
— Orantor  Retaining  Ample  Means  to  Pay  Debts — Laches. 

N.  McQuarrie,  K.C.,  for  complainants. 
A.  C.  Saunders,  for  defendant. 

Hodgson,  M.R. : — This  is  a  bill  filed  by  the  complain- 
ants on  behalf  of  themselves  and  all  other  creditors  of  James 
H.  Cameron  deceased,  praying  that  a  conveyance  made  by 
the  deceased,  Cameron,  to  his  son,  the  defendant,  dated  fc5th 
November,  1901,  be  set  aside,  as  having  been  executed  by 
the  grantor  with  the  intention  of  defeating,  delaying  or  hin- 
dering his  creditors,  and  that  the  defendant  became  a  party 
to  such  conveyance  with  the  same  intention  and  design. 
The  consideration  expressed  in  the  conveyance  is  one  dol- 
lar and  the  grantor  s  natural  love  and  affection  for  his  son. 

James  H.  Cameron  lived  at  Searletown  in  Prince  County 
and  was  seized  of  some  hundreds  of  acres  of  land. 

The  homestead,  worth  between  two  and  three  thousand 
dollars,  was  conveyed  to  William,  his  son,  some  eight  or  ten 
years  ago. 
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The  Hundred  acres  of  land,  comprised  in  the  deed  now 
sought  to  be  set  aside,  is  worth  between  two  and  three 
thousand  dollars. 

The  deceased  had  another  farm  of  which  he  died  seised, 
of  sixty-five  acres,  worth  about  fifteen  hundred  dollars* 
There  was  a  mortgage  upon  the  land  now  in  dispute  of  $225, 
which  had  been  given  by  Cameron  deceased. 

It  had  been  understood  between  the  defendant  and  his 
father  that  this  farm  was  to  be  given  to  him,  and  at  the  lat- 
ter's  request  he  agreed  to  pay  the  interest  upon  t^ie  mort- 
gage. This  he  had  done  for  nine  years  previous  to  his 
father's  death,  and  on  the  day  of  the  conveyance  he  paid 
off  the  mortgage.  A  short  time  before  this  he  had  purchased 
a  house  for  $150,  which  he  moved  upon  the  land,  where  he 
now  lives. 

James  H.  Cameron  died  in  April,  1902.  By  his  will  he 
devised  the  sixty-five  acre  farm  to  his  son  Neil.  By  this 
will  no  executors  were  appointed,  nor  was  any  administra- 
tion taken  out  to  his  estate. 

The  debts  so  far  as  are  known  are  these  due  to  the  com- 
plainants. Leard  holds  one  note  for  $69.76,  and  a  second 
note  for  $27  signed  by  Cameron  and  his  son  Neil  (the  de- 
visee of  the  sixty-five  acres  of  land).  We  may  strike  this 
note  out  of  the  indebtedness,  for  his  father  willed  Neil  a 
farm  worth  $1,500,  which  would  be  part  of  his  assets  enabl- 
ing him  to  pay  it. 

Wright  is  a  creditor  holding  a  note  made  in  1894  for 
$146.44  with  interest  paid  up  to  the  time  of  Cameron's 
death.  It  is  not  suggested  that  there  are  any  other  credi- 
tors— at  least  none  seem  to  be  known,  and  Cameron  has 
been  dead  five  years. 

No  doubt  exists  that  a  voluntary  conveyance,  the  result 
of  which  is  to  defeat  or  delay  the  grantor's  creditors,  is  void, 
and  the  deed  will  be  set  aside.  The  Statute  of  Elizabeth 
merely  embodies  the  common  law  in  this  respect,  which  is 
based  upon  the  maxim  that  a  man  must  be  just  before  he  is 
generous,  and  that  his  debts  must  be  paid  before  gifts  are 
made. 

The  statute  speaks  of  the  rc  intent "  to  defraud,  but  it 
is  not  necessary  to  shew  that  the  grantor  had  an  actual  in- 
tention to  defraud  his  creditors.  Some  of  the  old  cases, 
particularly  Stileman  v.  Ashdown,  2  Atk.  481,  and  many 
cases  long  afterwards,  proceeded  upon  the  ground  that  the 
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settlement  could  not  be  set  aside  unless  it  were  shewn  that 
there  existed  an  intention  to  defraud. 

This  has  long  been  abandoned:  see  McKay  v.  Douglass, 
L.  R.  14  Eq.  106,  which  Lindley,  L.J.,  says  is  the  most  valu- 
able case  we  have  since  the  Statute  of  Elizabeth. 

It  is  not  possible  to  enter  into  the  mind  of  the  grantor 
so  as  to  gauge  his  actual  intention,  but  if  it  should  appear 
that  at  the  date  of  the  conveyance,  Cameron  was  not  in  a 
position  actually  to  pay  his  creditors,  then,  .without  any 
evidence  of  intention  to  defraud,  the  law  will  infer  that 
by  making  the  conveyance  he  intended  to  defeat  or  delay 
them. 

As  to  what  constitutes  indebtedness,  Lord  Langdale  in 
Townsend  v.  Westacot,  2  Beav.  340,  states  the  true  prin- 
ciple upon  which  this  rule  is  based,  and  this  has  been  re- 
peatedly followed  and  approved.  He  said  that  the  real  and 
just  construction  of  the  statute  did  not  warrant  the  proposi- 
tion that  the  existence  of  any  debt  at  the  time  of  the  execu- 
tion of  the  deed  was  sufficient  to  induce  the  Court  to  set  it 
aside;  because  there  is  hardly  any  man  who  can  avoid  being 
indebted  to  some  amount. 

Of  course  if  it  can  be  shewn  that  the  grantor  is  indebted 
to  the  extent  of  insolvency,  or  that  he  became  so  by  the 
abstraction  of  the  property  comprised  in  the  deed,  that 
would  be  enough  to  invalidate  it. 

Rose,  J.,  in  Rae  v.  MacDonald,  13  0.  R.  352,  says:  "  A 
debtor  is  legally  insolvent  when  he  has  not  sufficient  property 
to  pay  his  debt;  if  sold  under  legal  process,  and  commer- 
cially insolvent  when  he  has  not  the  means  to  pay  off  and 
discharge  his  commercial  obligations  as  they  become .  due/' 
Cameron,  C.J.,  in  the  6ame  case,  state-  his  opinion  to  be 
that  in  determining  the  value  of  the  assets  it  is  not  to  be 
estimate;!  at  what  they  might  bring  at  a  forced  sale  under 
execution,  but  at  the  fair  value  in  cash  at  the  market  at  any 
oidinary  sale,  and  the  latter  seems  to  me  the  fairer  and  bet- 
ter test. 

It  is  true  that  Lord  Westbury  in  Spirett  v.  Willows,  3 
DeG.  J.  &  S.  293,  savs  that  "if  the  debt  of  the  creditor 
by  whom  the  voluntary  settlement  is  impeached  existed  at 
the  date  of  the  settlement,  and  it  is  shewn  that  the  remedy 
of  the  creditor  is  defeated  or  delayed  by  the  existence  of  the 
settlement,  it  is  immaterial  whether  the  debtor  was  or  was 
not  solvent  after  making  the  settlement,  but  in  Freeman  v. 
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Pope,  L.  E.  5  Ch.  538,  both  Lord  Hatherley  and  Giffard, 
L.J.,  express  their  dissent  from  this  mode  of  stating  the 
law.  The  case  they  said  was  correctly  decided  upon  the 
facts  which  showed  by  direct  and  positive  evidence  a  fraudu- 
lent intention,  and  that  these  remarks  of  Lord  Westbury 
were  obiter.  Lord  Hatherley  says :  "  This  expression  of 
opinion  on  the  part  of  the  Lord  Chancellor  was  by  no  means 
necessary  for  the  decision  of  the  case,  when  the  settlor  was 
guilty  of  a  plain  and  manifest  fraud,  and  it  was  expressed 
in  very  large  terms,  probably  too  large/'  And  Giffard, 
L.  J.,  says : . "  If  the  propositions  in  Spirett  v.  Willows  are 
taken  as  abstract  propositions,  they  go  too  far  and  beyond 
what  the  law  is." 

Lord  Westbury's  judgment  must  now  be  taken  merely  to 
have  established  the  proposition  that  a  conveyance  or 
settlement  by  a  man  owing  any  debt,  which  conveyed  all 
his  property  which  he  has  available  to  pay  that  debt,  is 
within  the  words  of  the  statute  and  fraudulent  and  void 
against  that  debt. 

May  on  Fraudulent  Conveyances  (p.  49),  says  that  Free- 
man v.  Pope,  dissenting  from  Lord  Westbury's  general  propo- 
sition in  Spirett  v.  Willows,  has  been  repeatedly  followed  in 
many  cases,  and  the  principle  of  law  may  now  be  considered 
as  firmly  settled  that  a  valid  voluntary  conveyance  may  be 
made,  even  if  the  settlor  is  indebted  at  the  time;  provided 
that  ample  available  assets  are  left  out  of  the  conveyance  to 
meet  these  debts  whether  they  axe  actually  payable  or  not 

It  must  be  remembered  that  there  is  a  class  of  cases  such 
as  Holmes  v.  Penney,  3  K.  &  J.  90,  and  Lloyd  v.  Attwood, 
3  DeG.  &  J.  614,  where  the  instrument  sought  to  be,  set 
aside  was  founded  on  valuable  consideration,  then  an  actual 
and  express  intent  to  defraud  or  delay  creditors  must  be 
proved. 

Upon  these  principles  of  law,  how  can  the  complainants 
successfully  contend  that  this  conveyance  should  be  set 
aside?  Unquestionably  they  were  creditors  before  its  date 
to  the  extent  of  $243.20. 

He  had  given  the  homestead  to  his  son  William.  This 
property  was  worth  $2,000,  and  he  left  the  sixty-five  acres 
of  which  he  died  seised  and  which  he  willed  to  Ewen,  worth 
$1,500,  and  the  personalty  on  the  homestead  worth  several 
hundreds  of  dollars. 

His  son,  the  defendant,  had  paid  the  interest  on  the 
mortgage  of  $225  for  nine  years.    He  had  gone  to  work  on 
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the  Cape  Traverse  Railway  when  under  construction,  and  at 

his  father's  request,  had  paid  the  principal  of  the  mortgage. 

The  conveyance  to  him  had  been  immediately  registered. 

As  an  evidence  of  his  bona  fides,  he  had  bought  a  house  and 

moved  it  upon  the  land  and  cultivated  and  tilled  it  to  the 

present  time.     Notwithstanding   the  fact  that  when  the 

deed  was  executed,  his  father  still  owned  some  hundreds  of 

dollars  of  personal  property  and  the  sixty-five  acre  farm 

worth  $1,500,  the  creditors,  that  is,  the  father's  (Cameron's) 

creditors,  these  two  complainants — whose  joint  claims  amount 

to  $243.30,  wait  for  six  years  and  then  attack  the  defendant 

seeking  to  dispossess  him  of  the  property  and  the  money 

he  had  expended  in  procuring  it,'  and  all  he  had  laid  out 

upon  it  since.     I  am  asked  to  assume  from  the  evidence  I 

have  stated  that  there  existed  an  intention  to  defraud  or 

delay  the  father's  creditors,  or  that  such  was  the  result  of 

the  conveyance  of  25th  November,  1901.    I  am  of  opinion 

that  no  such  inference  can  be  drawn;  that  no  such  intention 

existed,  and  that  these  creditors  were  neither  defrauded  nor 

delayed.    It  is  true  that  there  may  be  some  difficulty  now  in 

getting  at  the  father's  assets.    This  difficulty  entirely  arises 

from  the  complainants'  own  fault  and  from  their  own  delay, 

and  I   am  compelled  to  bring  home  to  them  a  practical 

illustration  of  the  truth  of  the  maxim,  vigilantibus  non 

dormientibus  jura  subveniunt 

Let  the  bill  be  dismissed  with  costs. 


FRDTCE  EDWABD  ISLAND. 

Full  Court.  May  7th,  1907. 

In  re  GILLIS. 

Intoxicating  Liquors — Prohibition  Act — Conviction  —  Dies 
Non — Holiday — Thanksgiving  Bay — Provincial  Interpre- 
tation Act — Stipendiary  Magistrate — Justice  of  the  Peace 
— Disqualification — Pecuniary  Interest — Ratepayer  of  Mu- 
nicipality in  Receipt  of  Salary  from  and  to  which  Fines 
are  Payable — Express  Statutory  Jurisdiction — Waiver — 
Previous  Convictions  of  Same  Offender  by  Same  Magis- 
trate not  Objected  to — Trial  Allowed  to  Proceed  without 
Objection. 

Application  for  a  writ  of  certiorari  to  quash  a  conviction 
against  Gillis  by  the  stipendiary  magistrate  of  the  City  of 
Charlottetown. 
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W.  A.  0.  Morson,  K.C.,  and  A.  J.  B.  Mellish,  for  appli- 
cant. 

The  Attorney-General  of  Prince  Edward  Island  (Peters, 
K.C.)  for  the  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Sullivan,  C.J. : — This  is  an  application  for  a  writ  of 
certiorari  to  remove  into  this  Court  for  the  purpose  of  quash- 
ing the  same,  a  conviction  of  the  applicant  by  the  stipend- 
iary magistrate  f  or  ,Charlottetown.  The  conviction  was  made 
on  the  22nd  October,  1906,  and  is  for  a  fourth  offence 
against  the  Prohibition  Act,  1900.  The  grounds  undis- 
posed of  at  the  argument,  upon  rvhich  it  is  sought  to  quash 
the  conviction  are,  in  the  order  I  propose  to  consider  them, 
as  follows: 

First,  that  Mr.  Macdonald,  the  stipendiary  magistrate, 
had  no  jurisdiction  to  make  such  conviction,  as  the  day  to 
which  the  case  had  been  adjourned  was  Thanksgiving  Day, 
on  which  day  he  could  not  legally  hold  a*  Court. 

Secondly,  that  the  stipendiary  magistrate  was  disquali- 
fied from  making  such  conviction  by  reason  of  his  being 
a  ratepayer  of  the  City  of  Charlottetown,  to  "which  parts  of 
the  fines  for  breaches  of  the  Prohibition  Act  are  payable, 
and  from  which  city  he  receives  his  salary  as  such  stipend- 
iary magistrate. 

It  appears  that  the  hearing  of  the  case  by  the  stipendiary 
magistrate  was  concluded  on  the  4th  October,  the  defendant 
and  his  counsel  being  then  present  in  Court,  and  that  an 
adjournment,  for  the  purpose  of  giving  judgment,  was  made 
to  the  11th  October.  On  the  11th  October  the  Court  again 
adjourned  to  the  18th  October,  and  on  the  18th  October  a 
further  adjournment  was  made  to  the  22nd  October,  when 
judgment  of  conviction  was  rendered  against  the  defendant. 

It  is  alleged  in  the  affidavits  on  behalf  of  the  defendant 
that  neither  he  nor  his  counsel  attended  the  Court  on  the 
18th  October,  nor  on  22nd  October. 

It  appears  that  the  18th  October,  on  which  the  last  ad- 
journment of  the  case  took  place,  was  a  day  proclaimed  by 
His  Excellency  the  Governor-General  for  thanksgiving,  and 
as  such  it  was  a  holiday  under  Dominion  legislation.  At 
common  law  a  holiday  was  not,  as  in  the  case  of  Sunday, 
a  dies  non  juridicus,  and  holidays,  such  as  Thanksgiving 
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Day,  have  only  the  sanctity  attached  to  them  by  statute,  and 
all  business  may  be  transacted  on  them,  except  such  as  is 
expressly  forbidden. 

In  Bennett  v.  Potter  (2  C.  &  J.  622),  Lord  Lyndhurst, 
in  deciding  that  a  judgment  could  be  signed  on  a  holiday, 
said:  "  The  office  may  be  opened  at  any  time;  it  is  closed  on 
a  holiday  for  the  benefit  of  the  officers,  and  they  may  attend 
if  they  think  fit  so  to  do."  The  Dominion  statute  authoriz- 
ing the  appointment  of  a  day  for  a  general  fast  or  thanks- 
giving does  not  prohibit  the  holding  of  sessions  of  courts  on 
that  day,  and  in  my  opinion  it  would  not  be  competent  for 
the  Federal  Parliament  to  legislate  concerning  the  sittingB 
of  a  local  municipal  court,  such  as  that  of  the  stipendiary 
magistrate  of  Charlotte  town;  and  the  legality  of  holding  a 
session  of  that  court  on  a  day  appointed  for  a  general  thanks- 
giving or  f ast  under  Federal  authority  is  in  no  way  affected 
by  Dominion  legislation. 

But  it  was  argued  that  as  the  day  proclaimed  for  thanks- 
giving was  by  virtue  of  a  Dominion  statute  constituted  a 
holiday  for  Canada,  the  provincial  legislation  in  regard  to 
holidays  applied  to  it  and  made  the  holding  of  the  stipend- 
iary magistrate's  Court  on  that  day  illegal.  I  do  not  agree 
with  that  contention.  It  is  true  that  the  Act  authorizing 
the  Provincial  Government  to  appoint  a  stipendiary  magis- 
trate for  Charlottetown  enacts  that  he  shall  hold  a  police 
court  for  the  city  daily,  Sundays  and  holidays  excepted,  and 
that  the  Provincial  Interpretation  Act  provides  that  "  if  the 
day  upon  which  an  act  is  to  be  done  falls  upon  a  public 
holiday,  the  same  shall  be  performed  the  day  following." 

That  the  "  holiday "  referred  to  in  the  Provincial  In- 
terpretation Act,  and  in  the  Act  authorizing  the  appoint- 
ment of  a  stipendiary  magistrate  for  Charlottetown,  is  one 
proclaimed  by  the  Provincial  and  not  by  the  Federal  Govern- 
ment, is  clearly  expressed  in  the  words  of  the  former  statute. 
Section  22  of  it  enacts  that  the  word  "  holiday  "  shall  include, 
with  other  days  mentioned,  any  day  appointed  by  proclama- 
tion for  a  general  thanksgiving  or  fast;  s.  12  enacts  that  the 
word  "  proclamation  "  means  a  proclamation  under  the  great 
seal,  and  that  the  expression  "  great  seal "  means  the  great 
seal  of  the  Province  of  Prince  Edward  Island;  s.  13  provides 
that  "  when  the  Lieutenant-Governor  is  authorized  to  do  uny 
act  by  proclamation,  such  proclamation  is  to  be  understood 
to  be  a  proclamation  issued  under  an  order  of  the  Lieutenant- 
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Governor  in  Council."  Therefore,  to  constitute  a  a  holi- 
day "  under  provincial  legislation,  such  holiday  must  be  ap- 
pointed by  proclamation  of  the  Lieutenant-Governor,  under 
the  great  seal  of  Prince  Edward  Island,  and  issued  under 
an  order  of  the  Lieutenant-Governor  in  Council,  otherwise 
s.  33  of  the  Interpretation  Act  which  postpones  the  perform- 
ance of  an  act  to  be  done  on  such  holiday  to  the  day  follow- 
ing, can  have  no  application  to  it. 

The  18th  October,  1906,  although  a  day  of  thanksgiving, 
was  not  a  "  holiday  "  so  appointed,  and  consequently  it  was 
not  illegal  for  the  stipendiary  magistrate  to  hold  his  court 
on  that  day. 

Respecting  the  second  ground  of  objection,  it  wa&  ad- 
mitted that  the  stipendiary  magistrate  was,  at  the  time  of 
the  conviction  of  the  defendant,  a  ratepayer  of  Charlotte- 
town,  that  parts  of  the  fines  for  breaches  of  the  Prohibition 
Act  are  payable  into  the  city  treasury,  and  that,  though 
appointed  by  the  Provincial  Government,  the  stipendiary 
magistrate  receives  his  salary  from  the  city  funds. 

Apart  from  the  circumstance  that  his  salary  is  paid  by 
the  City  of  Chaxlottetown,  the  stipendiary  magistrate,  in 
common  with  every  other  resident  ratepayer,  is  a  member 
of  the  city  corporation,  having  as  such  an  interest  in  the 
city  funds,  and  consequently  being  interested  in  any  acts 
of  litigation  that  might,  by  fines  increase,  or  by  costs  dimin- 
ish, those  funds.  The  stipendiary  magistrate's  interest  is 
of  a  pecuniary  character  and  the  objection  taken  to  it  is  of 
a  very  technical  nature,  as  it  cannot  be  supposed  that  he 
could  have  been  influenced  in  the  smallest  degree  by  his 
infinitesimal  interest  in  the  present  case.  But  the  law  is 
very  strict  with  regard  to  persons  acting  in  a  judicial  capa- 
city in  cases  in  which  they  have  any  pecuniary  interest. 
It  is  a  leading  and  fundamental  principle  of  English  law 
that  no  one  is  allowed  to  be  a  judge  in  his  own  case;  and 
that  is  held  to  mean  that  the  least  pecuniary  interest  in  the 
subject  of  the  litigation  will  disqualify  any  person  from 
acting  as  a  judge. 

In  the  case  of  Hesketh  v.  Braddock,  3  Burr.  1847,  where 
an  action  of  debt  was  brought  to  recover  a  penalty  of  five 
pounds  for  breach  of  a  by-law  of  the  City  of  Chester,  it 
was  held  that  because  the  sheriff  who  returned  the  jury  and 
the  jury  themselves  were  freemen  of  the  City  of  Chester, 
and  as  such  were  interested  in  the  fine,  the  judgment  re- 
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covered  could  not  stand.  Lord  Mansfield,  in  delivering  the 
decision  of  the  Court  setting  aside  the  judgment  of  the 
Court  below,  said :  "  The  minuteness  of  the  interest  will 
not  relax  the  objection.  For  the  degrees  of  influence  can- 
not be  measured.  No  line  can  be  drawn  but  that  of  total 
exclusion  of  all  degrees  whatsoever." 

In  Dimes  v.  Proprietors  of  the  Grand  Junction  Canal, 
3  H.  L.  C.  759,  the  principle  was  thus  stated  by  Lord  Camp- 
bell: "It  is  of  the  last  importance  that  the  maxim  that 
no  man  is  to  be  a  judge  in  his  own  cause  should  be  held 
sacred.  And  that  is  not  to  be  confined  to  a  cause  in  which 
he  is  a  party,  but  applies  to  a  cause  in  which  he  has  an 
interest." 

In  The  Queen  v.  Recorder  of  Cambridge,  8  E.  &  B.  637, 
where  a  recorder  who  was  a  ratepayer  of  a  parish  made 
an  order  for  the  payment  of  costs  in  a  matter  concerning 
an  union  of  parishes,  in  one  of  which  he  was  a  ratepayer, 
the  order  was  held  voidable,  on  account  of  his  interest.  The 
case  was  heard  before  Lord  Campbell,  C.J.,  and  Wightman, 
J.,  and  the  latter  in  his  judgment  said :  "  It  is  clear  beyond 
doubt  that  the  order  for  costs  is  the  order  of  Dr.  Leaping- 
well,  and  his  judicial  act;  and  that  he  has  a  personal  interest 
in  the  result,  because  the  costs  will  be  levied  out  of  the 
common  fund  to  which  the  parish  where  he  is  an  occupier, 
will  contribute."    .     .     . 

In  The  Queen  v.  Farrant,  20  Q.  B.  D.  60,  the  principle 
that  the  least  pecuniary  interest  in  the  subject  of  the  liti- 
gation will  disqualify  any  person  from  acting  as  a  judge, 
was  recognized  and  upheld  by  Stephen,  J. 

In  The  Queen  v.  Gaisford,  [1892]  1  Q.  B.  381,  a  convic- 
tion was  quashed  on  certiorari  on  the  ground  that  one  of  the 
magistrates  who  made  the  conviction  was  interested  as  a 
ratepayer.  In  his  judgment,  Mathew,  J.,  said :  "  The  said 
objection,  that  the  magistrate  was  pecuniarily  interested  as 
being  a  ratepayer  in  the  parish,  is  a  highly  technical  one ; 
but  we  must  deal  with  it.  Under  the  Public  Health  Act 
magistrates  and  others  are  in  many  cases  relieved  of  this 
objection;  but  where  there  is  no  statutory  relief,  th$  ob- 
jection remains."  And  A.  L.  Smith,  J.,  said :  "  I  am  of 
the  same  opinion,  and  think  that  the  magistrate  was  in  this 
case  under  an  incapacity  to  adjudicate  upon  the  summons. 
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It  is  well-known  law  that  the  same  person  shall  not  act  both 
as  accuser  and  judge;  and  also  that  a  man  shall  not  act  as 
a  judge  in  a  case  in  the  decision  of  which  he  has  a  pecun- 
iary interest,  unless  relieved  by  statute;  the  fact  that  a  man 
has  even  the  slightest  pecuniary  interest  operates  to  dis- 
qualify him  from  adjudicating  upon  a  case;  and  there  is 
here  no  statutory  relief  from  such  disqualification." 

Concerning  the  present  case  it  may  also  be  said  that 
"  there  is  here  no  statutory  relief  from  such  disqualification." 
The  Imperial  Statute,  16  Geo.  II.  c.  18,  s.  1,  which  is  in 
force  in  this  province,  provides  that  justices  of  the  peace, 
•*  notwithstanding  any  such  justices  are  rated  to  or  charge- 
able with  the  taxes,  levies,  rates,  within  any  such  parish, 
township  or  place  affected  by  any  such  acts, of  such  justice 
or  justices,"  may  act  as  such  justices  of  the  peace.  But 
it  has  been  held  that  that  enactment  applies  only  to  justices 
of  the  peace  acting  in  the  exercise  of  thei*  general  powers. 

In  the  case  of  The  Queen  v.  Recorder  of  Cambridge,  8 
E.  &  B.  637,  to  which  I  have  already  referred,  Lord  Campbell 
thus  disposed  of  this  question:  "If  indeed  the  case  were 
within  the  statute  16  Geo.  II.  c.  18,  the  objection  would  be 
met.  But  that  statute  removes  the  objection  only  as  to  jus- 
tices; the  deputy  recorder  was  not  here  acting  as  a  justice 
of  the  borough.  He  was  a  special  functionary."  And 
Wightman,  J.,  said:  "The  statute  16  Geo.  II.  c.  18,  s.  1, 
relates  only  to  cases  where  the  justice  is  acting  in  the  exer- 
cise of  his  general  powers  as  a  magistrate;  here  Dr.  Leap- 
ingwell  was  acting  as  deputy  recorder,  not  as  a  justice;  and 
the  case  is  not  within  the  meaning  of  the  enactment." 

In  the  present  case  the  stipendiary  magistrate  did  not 
act  in  the  exercise  of  general  powers  as  a  justice  of  the 
peace;  he  acted  as  a  "special  functionary,"  to  whom  was 
assigned  the  duty  of  hearing  a  certain  class  of  cases,  and  he 
did  not,  as  a  justice  of  the  peace,  try  the  case  of  the  de- 
fendant. He  does  not  therefore  come  within  the  enactment 
16  Geo.  II.  c.  18,  and  was  not  relieved  by  it  of  the  disquali- 
fication. 

If  I  were  to  stop  here  this  application  would  have  to 
be  determined  in  favour  of  the  defendant  in  the  Court  below. 
But.  I  cannot  stop  here.  The  Prohibition  Act,  1900,  enacts 
that  all  persons  violating  its  provisions  shall  be  tried  before 
the  stipendiary  magistrate  for  the  city,  town,  or  county  in 
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which  the  offence  is  committed.  They  can  be  tried  before 
jqo  other  person  or  functionary.  If  the  stipendiary  magis- 
trate cannot  try  them  they  cannot  be  prosecuted  at  all.  To 
allow  the  objection  in  these  circumstances  would  be  to  prac- 
tically repeal  the  Act  To  dispose  of  this  application  as  it 
stands,  it  is  not  necessary  to  go  so  far  as  to  hold  that  the 
express  words  of  the  statute,  enacting  this  particular  offence, 
shall  be  tried  by  this  particular  functionary,  removes  the 
objection  of  interest,  although  such  would  be  no  strained 
construction;  but  apart  from  that  view,  in  cases  such  as  this 
the  law  is  considered  as  repelling  the  objection  of  interest, 
and  the  Courts  hold  that  the  trial  by  the  judge,  notwith- 
standing the  disqualification  of  that  affects  him,  is  a  less  evil 
than  the  failure  of  justice  that  would  otherwise  ensue.  The 
judge  acts  owing  to  the  necessity  of  the  case,  and  on  that 
account  his  decision  is  unimpeachable.  There  are  many 
such  cases  reported  in  the  book* 

In  Great  Charte  v.  Kennington,  2  Strange  1173,  the 
Court  said:  "If  it  appeared  there  were  no  other  justices, 
it  might  be  allowed  to  prevent  a  failure  of  justice,"  and 
therefore,  the  judgment  was  confirmed  notwithstanding  the 
pecuniary  interest  of  the  justices.  To  the  same  effect  is 
the  case  of  Mayor  of  London  v.  Markwick,  18  Mod.  164. 

In  the  case  of  Grand  Junction  Canal  Co.  v.  Dimes,  12 
Beav.  77,  Lord  Langdale,  M.R.,  after  referring  with  ap- 
proval to  the  decision  in  Great  Charte  v.  Kennington,  2 
Strange  1173,  expressed  his  own  view  thus:  "But  general 
and  important  as  the  rule  is,  cases  may  arise  in  which  ft 
must  give  way  to  circumstances  and  to  the  necessity  of  avoid- 
ing a  denial  of  justice.  .•  .  .  And  where  the  whole  jur- 
isdiction over  the  matter  in  question  is  vested  in  one  judge, 
where  there  are  no  co-ordinate  judges,  cases  must  arise  in 
which  it  may  be  difficult,  if  not  impossible,  to  act  in  strict 
conformity  with  the  rule  without  denying  justice." 

In  Dimes  v.  Grand  Junction  Canal  Co.,  3  H.  L.  C.  759, 
the  House  of  Lords  on  appeal  recognized  the  same  rule  of 
necessity,  although  that  Court  did  not  think  it  applied  to 
that  particular  case. 

The  rule  of  necessity  applied  to  this  case  would  be  fatal 
to  the  success  of  the  contention  for  the  defendant,  even  if 
there  were  not  other  obstacles  in  the  way.  But  there  is  still 
another  ground  adverse  to  the  defendant.     The  conviction 
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in  question  is  the  fourth  standing  against  him  for  the  same 
offence  by  the  same  stipendiary  magistrate.  Yet  never  before 
does  it  appear  that  this  objection  of  disqualification  was 
raised.  It  is  an  objection  that  could  be  waived  either  ex- 
pressly or  by  tacit  acquiescence.  The  defendant  in  his  affi- 
davit has  sworn  that  the  stipendiary  magistrate  was  a  rate- 
payer when  he  tried  and  convicted  him ;  his  counsel  has  also 
made  an  affidavit  in  the  matter,  but  neither  the  defendant 
nor  his  counsel  has  sworn  that  the  alleged  disqualification 
of  the  stipendiary  magistrate  was  not  known  to  either  or 
both  of  them  at  the  time  of  the  trial.  If  it  was>  known 
to  either  of  them  then  it  is  now  too  late  to  object  to  it;  and 
it  is  incumbent  upon  the  applicant  to  satisfy  this  Court 
that  it  was  not  known  to  either  him  or  his  counsel  at  the 
time  of  the  trial.  There  is  abundant  authority  for  this  pro- 
position. In  The  Queen  v.  Commissioners,  etc.,  of  Chelten- 
ham, 1  Q.  B.  467,  Lord  Deftman,  C.J.,  thus  stated  the  law: 
"Nor  do  I  say  that  there  may  not  be  cases  in  which  a 
magistrate  who  is  interested  may  act;  for,  if  all  parties  know 
that  he  is  interested,  and  make  no  objection,  at  any  rate  if 
there  be  anything  like  a  consent,  or  if  the  magistrate  take 
no  part,  or  if  he  take  a  part  upon  being  desired  to  do  so  by 
all  parties,  in  all  these  cases  it  would  be  monstrous  to  say 
that  the  presence  of  the  magistrate  vitiated  the  proceedings." 

In  Regina  v.  Justices  of  Richmond,  8  Cox  C.  C.  314, 
Lord  Cockburn,  C.J.,  said:  "The  party  now  objecting  is 
bound  to  show  that  at  the  time  of  the  hearing  of  the  sum- 
mons neither  he  nor  his  representative  who  conducted  his 
defence  knew  that  the  justics  were  interested.  It  was  not 
necessary  that  the  attorney  should  deny  knowledge  of  the 
fact,  if  the  party's  own  affidavit  stated  it.  But  in  the  pre- 
sent case  Lord  Huntingfown  makes  an  affidavit,  and  denies 
knowledge  on  his  part,  and  the  attorney  also  makes  a  long 
affidavit;  and  it  nowhere  appears  that  the  attorney  was 
ignorant  of  the  objection  at  the  time  of  the  hearing  of  the 
summons."     The  rule  was  consequently  discharged. 

Again  in  Wakefield  Local  Board  of  Health  v.  West  Mid- 
land and  Grimsby  Railway  Co.,  10  Cox.  C.  C.  167,  Lord 
Cockburn,  C.J.,  expressed  himself  in  this  way:  "Besides, 
it  was  an  objection  which  the  parties  might  waive,  and  even 
though  in  the  first  instance  objection  might  have  been  taken 
to  the  justices'  jurisdiction,  still,  according  to  the  ordinary 
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frule,  if  the  parties  did  not  do  so,  but  went  on  taking  their 
chance  of  a  decision  in  their  favour,  nothing  is  better  settled 
than  that  they  cannot  turn  round  afterwards  and  try  to 
take  advantage  of  the  original  objection.  The  objection, 
therefore,  I  think,  cannot  in  either  view  be  maintained." 

In  this  case  the  party  has  not  brought  himself  within 
the  rule  laid  down  by  Lord  Cockburn,  C.J.,  in  the  cases 
I  have  cited,  by  showing  that  he  did  not  know  at  the  time 
of  the  trial  that  the  stipendiary  magistrate  was  interested 
as  a  ratepayer;  and  for  the  very  sufficient  reason,  no  doubt, 
that  he  could  not  do  so.  This  ground  alone  would,  there- 
fore, be  sufficient  to  dispose  of  the  application;  but  I  have 
thought  it  proper  in  the  public  interest  to  state  the  law 
fully  and  distinctly  on  the  other  points  involved  in  the  case. 

The  result  is  that  the  rule  will  be  discharged  with  costs. 


FBDSrCE  EDWABD  ISLAND. 

Full  Court.  May  7th,  1907. 

McKINN  ON"  v.  McDOUGALL. 

Judgment  Debtors'  Act — Order  for  Discharge  from  Custody 
— Appeal — Constitutional  Lam — Validity  of  Act  for  Dis- 
charge of  Insolvent  Debtors,  39  V.  c.  9 — Statutes — Im- 
plied Repeal. 

i 

Appeal  by  plaintiff  from  order  discharging  defendant 
from  custody. 

A.  J.  B.  Mellish,  for  plaintiff. 
W.  A.  Weeks,  for  defendant. 

The  judgment  of  the  Court  was  delivered  by 

Fitzgerald,  J. : — In  February,  1906,  an  order  was  made 
by  Mr.  Justice   Hodgson  for  the  discharge  of  the   above 
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named  defendant  from  custody  in  a  suit  wherein  Malcolm 
McKinnon  was  plaintiff  and  the  applicant  was  defendant. 

This  order  was  granted  by  the  Judge  after  hearing  the 
evidence  of  the  prisoner,  and  it  appearing  to  him  that  the 
defendant  had  no  property  real  ot  personal,  and  that  he  was 
utterly  unable  to  support  himself,  and  was  otherwise  entitled 
to  the  relief  claimed  under  14  Vic.  c.  2. 

From  this  order  the  plaintiff  McKinnon  appealed,  and 
argument  was  heard  by  this  Court  last  Michaelmas  Term. 

The  order  for  discharge  was  made  under  the  provisions 
of  the  Act  of  1876,  39  V.  c.  9,  amending  the  Act  14  V.  c. 
2,  in  two  particulars,  viz.,  giving  one  Judge  of  this  Courfc 
the  power  to  "effectually  hear  and  determine  and  make 
such  order  in  the  premises  as  any  two  Judges  of  said  Court 
heretofore  could  or  would  by  virtue  of  the  Act  14  V.  c.  2;" 
and  by  giving  such  Judge  the  power  to  discharge  an  insol- 
vent debtor  from  custody  in  the  suit  in  which  he  is  detained, 
if  entitled  to  relief,  instead  of  granting  an  order  for  weekly 
allowance. 

The  grounds  of  appeal  are  shortly :  1st.  That  so  much  of 
the  Act  39  V.  c.  9  as  empowers  a  Judge  to  discharge  an  in- 
solvent debtor  from  custody,  is  ultra  vires  of  the  Provincial 
Legislature,  and  was  so  held  by  this  Court  in  1877  in  Munn 
v.  McCannell.  2nd.  That  the  Indigent  Debtors'  Act  of  1879 
repeals  the  Act  14  V.  c  2  and  all  amending  Acts.      _ 

On  the  part  of  the  discharged  prisoner,  counsel  contends 
as  a  preliminary  objection  that  no  appeal  lies  from  the  order 
of  Mr.  Justice  Hodgson. 

If  this  were  simply  an  order  of  a  single  Judge,  acting 
under  a  power  giving  him  by  Act  of  Parliament,  his  decision 
would  ordinarily  be  subject  to  such  appeal,  as  Judges'  orders 
usually  are  subject  to,  though  no  appeal  is  expressly  given; 
Teggin  v.  Longford,  10  M.  &  W.  556;  Shortridge  v.  Young, 
12  M.  &  W.  5.  Unless,  of  course,  a  contrary  intention  ap- 
pears from  the  enactment. 

Here,  however,  it  is  evident  that  the  Legislature  in- 
tended that  the  judgment  given  under  14  V.  c.  2  should  be 
final  and  not  subject  to  reviews. 

This  statute  constituted  two  Judges  out  of  a  Court  com- 
posed of  only  two  Judges,  the  tribunal  to  decide  whether 
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or  not  relief  should  be  given  to  the  insolvent  debtor;  and 
also  gave  the  same  power  to  two  Commissioners  appointed 
by  the  Supreme  Court,  and  gave  no  appeal  from  the  decision 
of  the  Judges,  or  of  the  Commissioners. 

The  Statute  39  V.  c.  9,  gave  one  Judge  the  power  so 
possessed  by  two,  abolished  the  Commissioners'  Court,  and 
gave  the  Judges  of  the  several  County  Courts  their  powers, 
but  gave  no  appeal. 

It  is  certain  that  no  appeal  being  expressly  given  from  a 
decision  of  the  Commissioners,  or  of  a  County  Court  Judge, 
none  will  lie.  It  can  hardly  be  contended  that  the  Legis- 
lature intended  that  one  should  lie  from  the  Judges  of  the 
Supreme  Court  of  the  Province  and  none  from  inferior  tri- 
bunals.' 

Again,  immediate  relief  had  to  be  given.  An  allowance 
had  to  be  granted  or  refused,  granted  if  the  prisoner  was 
"utterly  unable  to  support  himself, "  refused,  otherwise. 
The  statute  would  be  useless,  if  decision  under  it  could  be 
held  up  for  months  pending  an  appeal.  In  the  meantime 
the  prisoner  might  starve. 

The  sections  of  the  statute  14  V.  c.  2  and  its  amending 
Act  under  which  this  application  is  made,  shews  an  inten- 
tion of  conferring  original  and  sole  jurisdiction  upon  cer- 
tain persons  therein  named,  whose*  orders  are  not  necessarily 
final,  but  to  whom  applications  for  relief  may  be  renewed  as 
circumstances  justify;  and  to  be  of  the  same  class  of  legis- 
lation as  the  Court  of  Queen's  Bench  in  Wearing  v.  Smith, 
10  Jur.  924,  had  before  it;  and  under  which  Lord  Denman 
held  that  the  Court  had  no  power  to  interfere.  Then  the 
Bankruptcy  Act  made  it  "  lawful  for  any  Judge  of  the  Court 
wherein  the  judgment  had  been  obtained  "  to  grant  a  dis- 
charge from  custody  of  the  defendant  bankrupt  under  cer- 
tain circumstances.  "We  are  of  opinion,"  said  Lord  Den- 
man, "that  the  Court  has  no  power  to  act  in  this  matter; 
a  Judge  of  the  Court  wherein  judgment  was  obtained  having 
exercised  his  jurisdiction,  the  matter  is  at  an  end  to  the 
extent  of  our  being  precluded  from  interfering." 

This  decision  is,  I  think,  applicable  here,  but  even  if 
not,  the  conclusion  is  inevitable  from  the  language  and  ob- 
ject of  the  statute  that  no  appeal  was  intended  to  be  given 
from  any  decision  under  it. 
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We  axe  asked,  however,  to  express  an  opinion  upon  the 
points  raised. 

Munn  v.  McCanneU  was  decided  while  the  Dominion  In- 
solvent Act  of  1875  was  in  force,  and  previous  to  any  auth- 
oritative decision  as  to  the  relative  powers  of  the  Federal 
and  Provincial  Parliaments  in  the  matter  of  insolvency. 

Admitting,  however,  that  s.  6  of  39  V.  c.  9,  permitting  the 
discharge  of  an  insolvent  debtor  from  custody  in  the  suit 
in  which  he  is  detained,  when  he  is  unable  to  support  him- 
self, and  has  no  property  real  or  personal,  is  legislation  upon 
a  matter  ancillary  to  bankruptcy  laws,  it  is  quite  clear  since 
the  decision  of  the  Privy  Council  in  Attorney-General  of  On- 
tario v.  Attorney-General  of  Canada,  [1894]  A.  C.  189„  that 
though  it  may  be  open  to  the  Dominion  Parliament  to  deal 
with  this  matter  as  part  of  a  bankruptcy  law,  it  does  not 
follow  that  it  is  excluded  from  the  legislative  authority  of 
the  Provincial  Legislature,  when  there  is  no  bankruptcy  or 
insolvent  legislation  of  the  Dominion  Parliament  in  exist- 
ence, m 

This  is  the  position  we  are  now  in,  and  consequently 
Munn  v.  McCanneU  is  not  an  authority  upon  Provincial 
legislation  upon  this  subject,  at  a  time  when  no  Federal 
legislation  exists. 

Upon  the  second  point  there  appears  no  ground  for  hold- 
ing that  the  Indigent  Debtors'  Act  repeals  by  implication, 
the  Insolvent  Acts  referred  to. 

The  uniform  practice  for  the  past  twenty-eight  years  haa 
been  to  apply  for  relief  under  the  Insolvent  Acts  notwith- 
standing the  passage  of  the  Indigent  Debtors'  Act  in  1879. 

These  two  several  enactments  are  in  the  nature  of  affirm- 
ative Acts,  in  which  repeal  by  implication  is  not  favoured; 
the  presumption  being  that  the  Legislature  did  not  intend 
to  keep  really  contradictory  enactments  in  the  statute  book. 
The  repeal  of  the  first  by  the  second  is  not  to  be  held  unless 
it  be  inevitable. 

The  object  of  these  two  Acts  is  not  identical.  One 
requires  the  debtor  to  be  utterly  unable  to  support  himself 
before  he  can  apply  for  relief;  the  other  has  no  such  require- 
ment. One  requires  that  the  prisoner  make  oath  that  he 
does  not  believe  the  demand  of  the  plaintiff  to  be  just/ be- 
fore he  can  apply  under  its  provisions,  the  other  allows  every 
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debtor  to  apply.  The  proceedings  are  different.  These  two 
statutes  may  well  run  in  parallel  lines  without  meeting, 
each  available  to  the  insolvent  or  indigent  debtor,  and  for 
his  relief,  according  to  the  circumstances  of  his  case. 

This  appeal  will  therefore  be  dismissed.  The  costs  there- 
of to  be  costs  in  the  cause  and  may  be  set  off  as  against  the 
plaintiff's  costs  in  the  original  suit. 


FRINGE  EDWABD  ISLAND. 

Pull  Court.  May  7th,  1907. 

MATTHEWS  v.  JENKINS. 

Intoxicating  Liquors — Prohibition  Act,  1900  —  Confiscation 
of  Liquor*— Notice  of  Action — Search  Warrant  —  Plea 
Alleging  Informant's  Belief  that  Liquor  Kept  is  Insuffi- 
cient— Magistrates  Belief  Essential — Statutory  Form — 
Schedule  A  to  Prohibition  Act  —  Constitutional  Load — 
Validity  of  Confiscation  Provisions  of  Prohibition  Act. 

Neil  McQuarrie,  K.C.,  and  E.  0.  Brown,  for  plaintiff. 

The  Attorney-General  of  Prince  Edward  Island  (Peters, 
K.C.),  and  H.  J.  Palmer,  K.C.,  for  defendant. 

The  judgment  of  the  Court  was  delivered  by  Hodgson, 
J.:— 

This  is  a  demurrer  to  the  defendant's  pleas  and  was  ar- 
gued before  us  in  Hilary  Term  last. 

The  plaintiff  sues  in  trespass  to  personal  property,  a 
quantity  of  beer,  with  an  asportavit,  and  alleging  that  the 
property  had  been  taken  by  James  S.  Walker  as  the  agent  of 
the  defendant. 

The  defendant  pleads  as  follows:  1st,  not  guilty;  2nd, 
that  the  goods  were  not  the  plaintiff's  goods;  3rd,  that  the 
alleged  trespasses  were  committed  by  defendant  in  pursuance 
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of  the  Prohibition  Act,  and  that  no  notice  of  action  was 
given  "  pursuant  to  the  statute  in  that  case  made  and  pro- 
vided." The  fourth  plea  alleges  that  the  defendant  was  an 
inspector  under  the  provisions  of  the  Prohibition  Act,  and 
on  the  19th  of  October,  1906,  he  came  before  Alder  Brehaut, 
the  stipendiary  magistrate  for  Queen's  county,  in  which  the 
said  Act  had  been  in  force  previously  to  the  19th  October, 
and  laid  an  information  in  writing  before  him  "  that  he  had 
just  and  reasonable  grounds  to  believe  that  intoxicating 
liquor  was  sold  on  the  premises  of  William  Hatherly  in  viohu- 
tion  of  the  Prohibition  Act,"  and  prayed  for  a  search  war- 
rant to  search  Hatherly's  premises  for  liquor.  This  was 
granted  to  him  and  delivered  to  James  S.  Walker,  a  con- 
stable, and  that  in  pursuance  thereof  he  seized  and  removed 
certain  beer  being  the  goods  mentioned  in  the  declaration 
and  brought  them  before  the  magistrate. 

That  on  the  22nd  of  October,  the  defendant  as  such 
inspector,  made  oath  in  writing  "  that  he  had  just  cause  to 
believe  and  suspect  that  William  Hatherly  between  the  1st 
August,  1906,  and  22nd  October,  1906,  did  sell  intoxicating 
liquor."  The  names  of  the  witnesses  were  then  set  out 
whose  evidence  he  required.  On  this  information  a  sum- 
mons was  issued  against  Hatherly  for,  selling  between  these 
dates,  and  the  case  having  been  adjourned  until  the  8th  of 
November,  the  magistrate  gave  judgment  convicting  Hath- 
erly of  selling  liquor  between  the  dates  mentioned,  and  fined 
him  $100. 

The  plea  then  alleges  that  by  a  subsequent  order  of  the 
1st  of  December,  it  was  declared  that  the  said  beer  con- 
tained over  three  per  cent,  of  alcohol,  and  was  declared  to  be 
forfeited,  and  that  these  are  the  goods  mentioned,  in  the 
declaration. 

The  plaintiff  demurs  to  the  defendant's  third  and  fourth 
pleas. 

The  third  plea,  setting  forth  that  no  notice  of  action 
was  given  to  the  defendant  "pursuant  to  the  statute,"  is 
bad.  The  Prohibition  Act  requires  no  such  notice,  nor  any 
other  Act  to  which  our  attention  has  been  directed. 

The  fourth  plea  alleges  that  the  information  (upon  which 
the  search  warrant  was  obtained)  was  laid  before  the  magis- 
trate "  in  writing."  This  is  not  sufficient  Section  3,  sub-s. 
(a),  expressly  enacts  that  an  information  upon  which  a  war- 
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rant  may  be  granted  must  be  "  on  oath/'    As  such  was  not 
alleged  to  be  the  case  here  the  plea  is  bad. 

But,  supposing  that  an  amendment  were  allowed  and  the 
defendant  averred  that  such  information  had  been  "on 
oath,"  the  plea  would  still  be  open  to  a  very  serious  objec- 
tion. Section  3,  subs,  (a)  of  the  Prohibition  Act,  enacts  that 
"  any  stipendiary  magistrate,  if  satisfied  on  the  oath  of  any 
police  officer/'  &c,  "that  there  is  reasonable  ground  for 
belief  that  any  liquor  is  sold  or  kept  for  sale,"  contrary  to 
the  provisions  of  the  statute,  it  shall  be  lawful  for  him  to 
issue  a  search  warrant,  authorizing  the  place  where  the 
liquor  is  kept  to  be  entered,  and  the  liquor  seized. 

But  the  plea  does  not  shew  that  the  magistrate  was  satis- 
fied of  the  facts  upon  which  he  is  required  to  exercise  a 
judicial  opinion,  nor  that  any  facts  were  laid  before  him 
upon  which  he  might  form  such  an  opinion.  The  plea  states 
that  he  (Jenkins),  the  informant,  had  just  and  reasonable 
cause  to  believe  and  did  believe  that  intoxicating  liquor  was 
sold  in  violation  of  the  Prohibition  Act  in  the  dwelling 
house  and  premises  of  William  Hatherly,  whereupon  he 
prayed  a  search  warrant. 

Section  3  of  the  Prohibition  Act  has  not  been  complied 
with.  The  plea  states  that  Jenkins  had  reasonable  cause  to  be- 
lieve and  did  believe  that  intoxicating  liquor  was  sold  in 
Hatherly's  premises ;  but  his  belief  (however  sincere  and  hon- 
est it  may  have  been  and  we  do  not  question  that)  did  not  give 
the  magistrate  authority  to  issue  a  search  warrant.  The  terms 
of  the  statute  are  too  clear  and  plain  to  admit  of  any  reason- 
able doubt.  The  magistrate  is  empowered  to  exercise  a 
judicial  function,  that  is,  upon  being  convinced  by  evidence 
adduced  before  him  under  oath,  that  in  his  opinion, 
just  ai^d  reasonable  grounds  existed  for  believing  that 
liquor  is  kept  for  sale  or  being  sold  in  such  a  house 
or  upon  such  premises  (naming  them),  and  being  so  con- 
vinced, he  is  then,  and  not  till  then,  authorized  to  issue  a 
search  warrant.  Instead*  of  doing  this,  the  magistrate  (ac- 
cording to  the  contention  of  the  defendant's  counsel)  is 
merely  an  automatic  machine  to  be  set  in  motion  by  any 
constable  who  lays  an  information,  swearing  that  he  (the 
constable)  believed  that  those  facts  exist  which  the  statute 
says  the  magistrate  must  be  convinced  of  before  he  can  issue 
the  warrant.     The  decision  is  to  be  his,  and  he  has  no  power 
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to  transfer  his  judicial  function  to  any  constable  or  informer 
who  swears  that  he  thinks  that  reasonable  grounds  exist 
upon  which  the  magistrate  should  act.  It  cannot  be  con- 
tended that  the  magistrate  was  authorized  to  act  without  any 
evidence  at  all,  and  yet  it  is  contended  that  Jenkins'  mere 
opinion  is  the  evidence  required  by  the  statute,  upon  which 
the  magistrate  is  to  act 

Best,  in  his  work  on  Evidence,  p.  6,  says:  "The  word 
'evidence'  signifies  in  its  original  sense  the  state  of  being 
evident,  i.e.,  plain,  apparent  or  notorious,  but  by  an  al- 
most peculiar  inflection  of  our  language,  it  is  applied  to  that 
which  tends  to  render  evident  or  to  generate  proof.  This 
is  the  sense  in  which  it  is  commonly  used  in  our  law  books. 
Evidence  thus  understood  has  been  well  defined — any  mat- 
ter of  fact,  the  effect,  tendency  or  design  of  which  is  to 
produce  in  the  mind  a  persuasion,  affirmation  or  disaffirma- 
tion  of  the  existence  of  some  other  matter  of  fact.  The 
fact  sought  to  be  proved  is  termed  the  principal  fact;  the 
fact  which  tends  to  establish  it,  the  evidentiary  f act." 

At  p.  405,  he  lays  down  the  rule  as  (to  what 
he  calls)  "  opinion  evidence "  not  being  receivable.  He 
says:  "The  use  of  witnesses  being  to  inform  the  tribunal 
respecting  facts,  their  opinions  are  not  in  general  receivable 
as  evidence.  This  rule  is  necessary  to  prevent  the  other 
rules  of  evidence  from  being  practically  nullified.  Vain 
would  it  be  for  the  law  to  constitute  the  jury  the  triers  of 
disputed  facts  to  reject  derivative  evidence,  when  original 
proof  is  withheld,  and  to  declare  that  a  party  is  not  to  be 
prejudiced  by  the  words  or  acts  of  others  with  whom  he  is 
unconnected,  if  opinions  might  be  swayed  by  opinions  rela- 
tive to  these  facts  expressed  by  persons  who  come  before 
them  in  the  character  of  witnesses.  If  the  opinions  thus 
offered  are  founded  on  no  evidence  or  on  illegal  evidence, 
they  ought  not  to  be  listened  to;  if  founded  upon  legal 
evidence,  that  evidence  ought  to  be  laid  before  the  Court 
which  the  law  presumes  to  be  at  least  as  capable  as  the 
witnesses  of  drawing  from  them  any  inference  that  justice 
may  require. " 

These  remarks  of  Mr.  Best  aptly  apply  to  the  matter 
now  under  discussion.  The  statute  authorizes  the  magis- 
trate "  if  satisfied  "  on  the  oath  of  any  policeman,  &cj  th** 
there  is  reasonable  ground  for  believing  that  liquor  is  sold 
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or  kept  for  sale — then,  and  not  till  then  is  he  clothed  with 
autnonty  to  issue  a  search  warrant.  But  by  the  plea  it  is 
apparent  that  he  had  no  evidence  of  any  kind  whatever  be- 
fore him.  What  he  did  hear  was  a  statement  of  Robert 
Jenkins  in  writing,  but  not  under  oath,  that  he,  Robert 
Jenkins,  had  just  cause  to  believe  and  did  believe  that  there 
had  been  illegal  selling  in  Hatherly's  house.  Upon  what 
evidence  Jenkins  based  this  opinion,  he  only  knows.  All 
that  we  know  is  that  it  is  his  opinon,  but  whether  reasonable 
or  not,  no  one  knows.  Immediately  upon  making  his  opinion 
known  to  the  magistrate,  that  official  abdicates  his  duty 
which  the  law  casts  upon  him.  and  accepting  Jenkins'  opinion 
as  binding  upon  htm,  and  acting  upon  it,  he  issues  the  search 

warrant. 

The  case  of  The  Queen  v.  High  Bickington,  1  Dav.  & 
Mer.  103,  was  an  appeal  against  the  order  of  magistrates  for 
the  removal  of  a  pauper.  The  evidence  shewed  that  the 
pauper  and  other  witnesses  had  sworn  that  he  was  "  charge- 
able "  to  the  removing  parish. 

Lord  Denman,  in  giving  the  opinion  of  the  Court,  quashed 
the  order  of  sessions,  upon  the  ground  that  the  magistrate 
had  received  as  evidence  an  assertion  of  that  which  was  prop- 
erly a  conclusion  of  law,  instead  of  hearing  the  facts  which 
led  to  it,  and  that  it  was  not  sufficient  for  a  witness  to  swear 
that  the  pauper  was  "  chargeable "  on  the  parish,  but  they 
should  have  given  facts  and  circumstances  shewing  he  was 
so. 

But  it  is  said  that  the  information  correctly  follows 
form  "  A  "  in  the  schedule  to  the  statute,  s.  10  of  the  Pro- 
hibition Act  enacting  that  "  any  information  to  obtain  a 
warrant  under  subs,  (a)  of  8.  3  of  this  Act,  may  be  in  the 
form  A  in  the  schedule  to  this  Act."  There  is  nothing 
whatever  in  this  contention.  The  form  does  not  of,  course 
give  the  facts  and  circumstances  to  "  satisfy  "  the  magistrate 
that  illegal  selling  is  going  on  at  such  or  such  a  place. 

It  would  be  utterly  impossible  in  a  schedule  to  give  a 
form  of  such  facts  and  circumstances  applying  to  all  cases, 
for  this  would  necessarily  differ  in  each  particular  one.  It 
is  perfectly  true  that  the  informant  is  required  to  swear 
to  his  belief  that  such  illegal  sale  exists,  and  very  properly, 
because  it  is  reasonable  that  it  appear  that  his  application 
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should  be  made  in  good  faith.  That  would  apply  to  any  case; 
but  the  draftsman  who  prepared  that  schedule  did  not  at- 
tempt the  impossible  task  of  providing  a  form  which  might 
be  used  in  every  conceivable  case.  It  is  true  he  did  not 
insert  some  such  words  as  "here  set  out  the  facts  and  cir- 
cumstances to  satisfy  the  magistrate  that  there  is  reasonable 
cause  for  believing  that  an  illegal  sale  is  taking  place." 
I  have  no  doubt  he  assumed  that  an  intending  applicant 
would  read  s.  3,  enacting  that  the  magistrate  only  had  auth- 
ority to  issue  the  search  warrant,  if  he  (the  magistrate)  were 
"satisfied"  that  there  existed  reasonable  and  probable 
grounds  for  believing  that  liquor  was  being  sold  on  the 
premises.  I  have  no  doubt  the  draftsman  would  assume 
that  it  was  the  informant's  duty  to  bring  these  facts  and 
circumstances  to  the  magistrate's  notice  under  oath  when 
he  applied  for  the  warrant  But  if  it  should  be  thought 
that  there  is  any  inconsistency  between  schedule  A  and  the 
enacting  part  of  the  statute  (and  I  fail  to  see  any),  no  doubt 
exists  that  the  former  must  give  way  to  the  latter.  In 
Dean  v.  Green,  8  P.  D.  89,  Lord  Penzance  says:  "It  would 
be  quite  contrary  to  the  recognized  principles  upon  which 
courts  of  law  construe  Acts  of  Parliament,  to  enlarge  the 
condition  of  the  enactment  and  thereby  restrain  its  operation 
by  any  reference  to  the  words  of  a  mere  form  given  for  con- 
venience sake  in  a  schedule,  and  still  more  when  that  restric- 
ted operation  is  not  favourable  to  the  liberty  of  the  subject, 
but  the  reverse.  It  is  needless  to  cite  authorities  for  these 
principles  of  construction,  but  there  is  in  existence  a  most 
apposite  one  by  Lord  Cottenham  (Ee  Baines,  1  Cr.  &  P.  31) 
in  which  he  says:  "If  the  enacting  part  and  the  schedule 
cannot  be  made  to  correspond,  the  latter  must  yield  to  the 
former/' 

On  these  grounds  the  demurrer  must  be  allowed. 

There  are  several  other  grounds  upon  which  this  plea  is 
open  to  grave  doubts.  If  the  prosecutor  had  availed  him- 
self of  s.  3  of  the  Prohibition  Act  and  had  arrested  Hather- 
ly  and  had  brought  him  and  the  beer  and1  the  appliances 
used  in  selling  the  liquor  before  the  magistrate,  he  might 
have  procured  a  conviction  and  a  condemnation  of  the 
liquor  as  well.  Had  this  been  done,  there  would  have  been 
a  judicial  order  that  the  beer  was  a  guilty  thing  and  should 
be  destroyed.     The  prosecutor  did  not  avail  himself  of  the 
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advantage  which  he  had  under  this  section.  Instead  he  laid 
a  fresh  information  against  Hatherly  for  selling  between 
the  1st  August  and  the  22nd  October  and  obtained  a  con- 
viction against  him.  He  then  procures  an  order  dated  1st 
December  directing  the  destruction  of  the  beer.  Matthews 
is  not  made  a  party  to  the  proceedings,  nor  is  the  beer  de- 
clared to  have  been  the  plaintiffs,  or  even  found  on  Hather- 
ly's  premises;  in  fact  it  has  never  been  declared  a  guilty 
tiling.  All  the  order  does  say  is  that  it  contains  three  per 
cent,  of  alcohol. 

Section  4  of  the  statute  enacts  that  "  should  the  owner  of 
said  liquor  or  beer  pumps  not  be  arrested  when  the  seizure  is 
made,  then  the  fact  of  being  owner  of  said  liquor  shall  be 
prima  facie  evidence  in  any  future  prosecution  (within 
three  months)  to  convict  him  of  having  kept  for  sale  or  sold 
liquor  contrary  to  the  said  Act."  The  fact  that  Hatherly 
is  the  owner  of  the  liquor,  or  that  it  was  a  guilty  thing,  is 
the  one  important  fact  the  allegation  of  which  is  entirely 
absent  from  the  plea,  and  the  defendant  by  that  plea  admits 
that  the  goods  are  the  plaintiff's.  It  seems  very  difficult 
to  see  from  the  mass  of  documents,  informations,  orders  and 
convictions  any  statement  that  in  the  proceedings  against 
Hatherly  these  goods  having  been  held  to  be  the  goods  of 
the  plaintiff,  should  be  destroyed.  Again,  if  it  is  contended 
that  the  goods  are  Hatherly's,  evidence  of  this  fact  could 
be  given  under  the  second  plea. 

It  makes  no  difference  who  owned  the  goods  so  long  as 
they  were  not  his.  The  defendant  by  endeavouring  to  prove 
that  they  were  Hatherly's,  has  taken  upon  himself  a  quite 
unnecessary  burden  and  a  burden  too  heavy  for  him  to  bear, 
and  he  has  failed.  But  we  do  not  rest  our  judgment  upon 
this  point 

The  point  raised  by  the  plaintiff  that  so  much  of  the 
Prohibition  Act  as  authorizes  the  confiscation  of  the  liquor 
is  ultra  vires  of  the  Legislature,  we  do  not  concur  in.  There 
would  be  a  good  deal  in  Mr.  McQuarrie's  argument  worthy 
of  serious  consideration,  if  an  Act  were  passed  for  an  offence 
over  which  the  Provincial  Legislature  had  jurisdiction  and 
for  committing  which  the  punishment  was  declared  to  be  the 
confiscation  of  all  his  property.  When  such  a  question  is 
brought  before  us,  it  shall  receive  our  serious  consideration, 
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but  this  is  nothing  like  such  a  case.  Unquestionably,  the 
Provincial  Legislature  has  jurisdiction  oyer  the  subject,  and 
upon  conviction  of  the  offender  it  forfeits  as  a  guilty  thing 
the  res  by  which  the  offence  was  committed. 

Judgment  will  be  for  the  plaintiff  on  the  demurrer  to  the 
third  and  fourth  pleas  with  costs. 
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A 

ABATTOIR. 

Permit  for — Municipal  Law  —  Action 
by  Ratepayer  to  Declare  Permit 
Void — Special  Injury:  Emard  v. 
Village  du  Boulevard  St.  Paul,  80. 

ACCEPTANCE. 

1.  Mistake    of    Purchaser — Refusal    to 

Accept  Goods — Misrepresentation : 
Cohen  v.  Hanley,  137. 

2.  Sale  of  Goods — Acceptance  of  Part 

—  Depreciation  in  Quality:  Bel- 
anger  v.  Leduc,  213. 

ACCIDENT  INSURANCE. 
See  Insurance,  4. 

ACTIONS. 
See  Limitation  of  Actions. 

ADMINISTRATION. 

1.  Action   by   Creditor   within   Twelve 

Months  of  Testator's  Death  — 
Special  Grounds:  Barrett  v.  Har- 
per, 89. 

2.  Promissory    Note  —  Action    by   'Ad- 

ministrator of  Payee  —  Set-off: 
Peck  v.  Robinson,  381. 

ADMIRALTY   LAW. 
See  Shipping. 

ADMISSIONS. 
See   Evidence,   4. 

ADVANCES. 

Principal  and  Agent — Sale  of  Goods 
on  Commission  —  Advances  by 
Agent  —  Agent's  Right  of  Action 
against  Principal  —  Lien:  Smith. 
Tryer  ft  Co.  v.  Zwicker  &  Sons, 
194. 

VOL.   HI.    R.L.R.    NO.    12 — 40 


ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 
•'     Mortgage. 

ADVOCATE. 

See  Barrister. 

AFFIDAVIT. 

Certiorari— Affidavit  Intituled  in  Cause 
before  same  Entered — Affidavits  of 
Justification  of  Bail — Necessity  for 
Verification  —  Power  of  Appeal 
Court  to  Receive  Defective  Affi- 
davits— Crown  Rule  14 — Practice: 
Marshall   v.   Schwartz,   227. 


See  Criminal  Law,  1  and  7. 
"    Jury,  5. 
"     Practice,  10. 

AGREEMENT. 

Fisherman   —   Share    Fishing — Deser- 
tion:    Wentzell  v.  Winacht,  94. 

See  Contract,  1  and  7. 

ALCOHOL. 

See  Liquor  License  Act,  2. 

AMENDMENT. 

See  Pleading. 

ANIMALS. 

1.  Cattle — Vicious   Oxen   at   Large   on 

Public    Highway — Scienter:     Naas 
v.  Eisenhauer,  109. 

2.  Trespass    —   Cattle    Straying    from 

Highway    —    Defective      Fences: 
Smith  v.  Boutlier,  196. 

2.  Personal  Injury  Received  from  Vici- 
ous Ox — Scienter:  Martin  v.  Hogg, 
209. 
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APPEAL — AWAKi). 


APPEAL. 

1.  New     Brunswick     Liquor     License 

Act — Conviction  by  Police  Magis- 
trate for  Selling  without  License 
— Jurisdiction  of  County  Court 
Judge  to  Review:  Rex  v.  Carleton: 
ex  parte  McCrea,  57. 

2.  When   Appeal    Court    will     Review 

Findings  of  Fact:  Bent  v.  Morine, 
108. 

3.  Nature  of  Appeal   from  Conviction 

for  Violation  of  a  Statute — Denial 
of  Right  of  Appeal  by  P.  E.  Island 
Prohibition  Act  —  Constitutional- 
ity:    McMurrer  v.  Jenkins,  149. 

4.  Leave  to  Appeal  in  a  Criminal  Case 

where  Magistrate  Refused  to  State 
a  Case:     Rex  v.  Hamelin,  279. 

5.  Conviction  for  Wilfully   Destroying 

Line  Fence  —  Appeal  to  County 
Court — Title  to  Land  —  Jurisdic- 
tion of  Magistrate:  Rex  v.  O'Brien; 
ex  parte  Roy,  425. 

A 

€.  Costs  where  Appeal  Court  not  Fur- 
nished with  Record  by  Steno- 
grapher— Trial  de  Novo:  Bourque 
v.  Record  Foundry  and  Machine 
Company,  481. 

7.  Security  for  Costs  on  Appeal — Both 

Parties  Resident  out  of  Jurisdic- 
tion:    Liebler  v.  Harkins,  537. 

8.  P.  E.  I.  Indigent  Debtoi's  Act— Or- 

der for  Discharge  from  Custody — 
Appeal:  McKinnon  v.  McDougall, 
673. 


See  Costs,  4. 

County  Court. 
Practice,  5,  8. 
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ARBITRATION  AND  AWARD. 

Reference  in  Pending  Action— Order- 
ing Payment  of  Solicitor  and 
Client  Costs:  Messenger  v.  Hicks, 
230. 

ARREST. 

1.  Judgment  Debtor  —  Unauthorized 
Release  not  a  Satisfaction  of  the 
Judgment:  Conrad  v.  Simpson, 
115. 


2.  False  Arrest — English  and   French 

Jurisprudence  Compared:  Hetu 
v.  Dixville  Butter,  etc.,  Assn.,  120. 

3.  Capias — Application    for    Discharge 

under  Nova  Scotia  Indigent  Deb- 
tor's Act — Malicious  Tort:  Gos- 
combe  v.  Laird,  499. 

See  Debtor  and  Creditor,  2. 

ASPORTAVIT. 
See  Trespass  to  Goods. 
ASSAULT. 
See  Fisheries. 

ASSESSMENT. 
See  Municipal  Law,  3. 

ASSIGNMENT. 

Equity   of   Redemption — Adverse   Pos- 
session:    Stevens   v.   Jeffers,   471. 


See  Chose  in  Action. 

ASSIGNMENTS        AND 

ENCES. 


PREFER- 


1.  Bankruptcy  and  Insolvency — Collu- 

sive Assignment  under  Nova  Sco- 
tia Collection  Act  —  Debtor  and 
Creditor:  Rex  v.  Bailly's  Sureties. 
74. 

2.  Fraudulent    Preference — Knowledge 

of  Insolvency  —  Chattel  Mortgage 
— New  Brunswick  Assignments 
*  Act—  Constitutionality:  Tooke 
Bros.,  Ltd.  v.  Brock  &  Patterson, 
Ltd.,  270. 

See  Debtor  and  Creditor,  4,  6,  7. 

AUDIT. 

Principal  and  Surety — Officer's  Bond — 
Wan/  of  Supervision — Failure  to 
Audit  Accounts:  St.  Edward 
School  Commissioners  v.  Employ- 
ers' Liability  Assurance  Corpora- 
tion, 124. 

See  Principal  and  Surety,  1. 

AWARD. 

See  Arbitration  and  Award. 


BAIL — CATTLE. 
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B. 


BAIL. 

Estreat — Condition  of  Recognizance — 
"Next  Court  of  Competent  Juris- 
diction" —  Notice  to  Estreat  — 
Short  Notice— Holding  over  Pro- 
ceedings— Surrender  of  Defendant 
—Relief  of  Bail:  Rex  v.  Bailly's 
Sureties,  74. 

BANKRUPTCY  AND   INSOLVENCY. 

See  Assignments  and  Preferences. 
"    Constitutional  Law,   3. 
"     Debtor  and  Creditor,  4,  6,  7. 

BANKS  AND  BANKING. 

1.  Sale  of  Goods— Damage  in  Transit 

—Place  of  Delivery  —  Collateral 
Security  —  Consignee's  Right  to 
Sue  when  Bills  of  Lading  held  by 
Bank:  Deguire  v.  Andrews,  Bell 
ft  Co.,  139. 

2.  Company  Law — Trust  Deed  to   Se- 

cure Debentures  —  Advances  for 
Carrying  on  Company's  Business 
— Promissory  Note  —  Warehouse 
Receipt — Specific  Charge  on  As- 
sets in  Favour  of  Bank— Priority 
between  Debenture  Holders  and 
Bank:  Indian  ft  General  Invest- 
ment Trust  Limited  v.  Union 
Bank,  409. 

BARRISTER. 

Advocate  Acting  as  Agent  for  Sale  of 
Land  —  Right  to  Commission: 
Cruikshank  v.  Prudhomme,  23. 

BILL  OF   LADING. 

See  Banks  and  Banking,  1. 
"     Sale  of  Goods,  4. 

BOND.  # 

Principal  and  Surety— Official  Bond- 
School  Commissioner — Negligence 
— Failure  to  Audit  Accounts:  St. 
Edward  School  Commissioners 
v.  Employers'  Liability  Assurance 
Corporation,  124. 

See  Bail. 
"    Principal  and  Surety. 


BOUNDARIES  AND  FENCES. 

1.  Fences — Division  Fence  —  Construc- 

tion by  Fence  Viewer  —  Costs: 
Cross  v.  Legag,  107. 

2.  Cattle    Straying — Defective    Fences 

— Highway — Trespass:     Smith    v.  ' 
Boutlier,  196. 

3.  Destroying  Fence  —  Conviction  — 

Jurisdiction  of  Justice  of  Peace — 
Title  to  Land:  Rex  v.  O'Brien; 
Ex  parte  Roy,  425. 

BRIDGE. 


See  Shipping,  2. 
"    Water  and  Watercourses,  1. 

BUILDING  RESTRICTIONS. 

See  Vendor  and  Purchaser. 

C. 

CANADA  TEMPERANCE  ACT. 

1.  Liquor  License — County  Councillor 

-Disqualification:  Ex  parte  Wil- 
liams:   In  re  Dickie,  378. 

2.  Conviction  on  Non-juridical  Day — 

Easter  Monday — Failure  of  Defen- 
dant to  Appear  —  Order  Nisi  to 
Quash:  Rex  v.  McKay,  Ex  parte 
Henry  Cormier,  407. 

3.  Conviction  by  Two  Justices — Defec- 

tive Proceedings  —  Information 
Laid  before  One  Justice  only  — 
Quashing  Conviction  —  Certiorari : 
Rex  v.  Hennessy  and  Clark:  Ex 
parte  Pallen,  Rex  v.  Henuessy  and 
Clark:   Ex  parte  Durick,  427. 

See  Practice,  9. 

CANAL.    . 
See  Shipping,   2. 

CAPIAS. 
See  Debtor  and  Creditor,  5. 

CARRIERS. 
See  Common  Carriers. 


CATTLE. 


See  Animals. 
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UEKT10KAHI — COMPANY    LAW. 


.     CERTIORARI. 

See  Canada  Temperance  Act,  3. 
"     Practice,  5,  7. 
"    Seamen's  Act. 

CESTUI   QUE  TRUST. 
See  Mortgage. 
CHALLENGE   TO   tHE   ARRAY. 


COMMON   CARRIERS. 

Railway — Bill  of  Lading  —  Connecting 
Lines — Erroneous  Charge  by  one 
Carrier — Subsequent  Carrier's  Re- 
sponsibility: Grand  Trunk  Rail- 
way Company  v.  Vipond,  281. 

COMMON  EMPLOYMENT. 
See  Master  and  Servant,  2. 


See  Sheriff. 


CHATTEL    MORTGAGE. 
See  Assignments  and  Preferences,  2. 

CHILD. 
See  Railways,  3. 

CHINESE. 
See  Immigration. 

CHOSE  IN  ACTION. 

Sale  of  Land — Assignment  of  Share  of 
Expected  Profits  —  Alteration  of 
Terms  by  Assignor  and  Vendor 
without  Notice  of  Assignment: 
Winslow  v.  The  Wm.  Richards 
Company,  Limited,.  258. 

CHURCH. 

Subscription  —  Condition  that  it  be 
Paid  Out  of  Insurance  Premium — 
Contract:  Church  of  St.  James  the 
Apostle  v.  Upton,  212. 


COMPANY  LAW. 

1.  Shares  —  Agreement  to  Purchase — 

Condition  as  to  Other  Sharehold- 
ers— Validity — Inducement  to  Pur- 
chase —  Misrepresentation  —  Re- 
scission: Gourley  v.  Chandler  ft 
Hart,  Limited,  45. 

2.  Contract  with  Promoters — Agents — 

Novation:     Sullivan  v.  Brill,  50. 

3.  Life   Insurance  —  Policy  —  Place  of 

Payment — Head  Office  of  Company 
out  of  Jurisdiction:  Seery  v. 
Federal  Life  Assurance  Company 
of  Canada,  59. 

4.  Extra-provincial    Company — Failure 

to  File  Statement  Required  by 
Nova  Scotia  Statute  —  Contract — 
Illegality — Penalty:  American  Ho- 
tel and  Supply  Company  v.  Fair- 
banks, 104. 

5.  Shareholder  —  Agreement  to  Take 

Shares  —  Rescission — Fraud  and 
Misrepresentation  —  Prospectus — 
Liability  of  Directors  —  Laches: 
Farrell  v.  Manchester,  244. 


COLLATERAL  SECURITY. 

See  Banks  and  Banking,  1. 
"     Sale  of  Goods,  4,  8. 

COMMERCIAL  TRAVELLER. 

See  Sale  of  Goods,  5. 

COMMISSION. 

Advocate  Acting  as  Agent  for  Sale  of 
Land — Commission:  Cruikshank 
v.  Prudhomme,  23. 

See  Principal  and  Agent,  1,  3,  4. 


6.  Injury  to  Land — Corporate  Powers 

of  Company— 2  Edw.  VII.  (Dom.) 
c.  103  —  Dominion  Railway  Act. 
1903  —  Expropriation  —  Non-com- 
pliance with  Statutory  Provisions 
— Damages — Reduction  of:  Barter 
v.  Sprague's  Falls  Mfg.  Co.,  053. 

7.  Contract  —  Invalidity  —  Part  Per- 

formance— Lumber  Driving — Reso- 
lutions of  Company  —  Charter — 
Statutory  Powers  —  Delegation: 
Lynch  v.  William  Richards  Com- 
pany, Limited,  383.  And  see  South- 
west Rfvpr  Driving  Company  v. 
Lynch,  420. 


CONDITIONAL  SALE — CONVICTION. 
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8.  Promissory  Note  for  Shares — False 
Representations  —  Principal  and 
Agent — Damages:  Gould  v.  Gillies 
et  al.,  541. 

See  Banks  and  Banking,  2. 

CONDITIONAL  SALE. 
See  Sale  of  Goods,  7,  8. 

CONFLICT  OF  LAWS. 

See  Malicious  Prosecution. 
"    Master  and  servant,   2. 

CONSTITUTIONAL  LAW. 

1.  Water  and  Watercourses — Navigable 

River — Water  Lot — Power  of  Pro- 
vincial Government:  Chauret  v. 
Pilon,  9. 

2.  P.  E.  I.  Prohibition  Act,  1900— De- 

nial of  Right  of  Appeal — Constitu- 
tionality —  Criminal  Law:  Mc- 
'Murrer  v.  Jenkins,  149. 

3.  New  Brunswick  Assignments  Act — 

Validity — Priority  of  Assignee  over 
Judgment  Creditor  —  Bankruptcy 
and  Insolvency:  Tooke  Bros., 
Limited,  v,  Brock  ft  Patterson, 
Limited,  270. 

4.  Validity  of  P.  E.  I.  Insolvent  Debt- 

ors' Act,  1879:  McKlnnon  v.  Mc- 
Dougall,  573. 

5.  Validity  of  P.  E.  Island  Prohibition 

Act:     Matthews  v.  Jenkins,  577. 

CONTEMPT. 

See  Liquor  Prohibition  Act,  1. 
"     Witness,  1. 

CONTRACT. 

1.  Agreement  to  Take  Shares  in  Com- 

pany— Condition  —  Misrepresenta- 
tion —  Rescission:  Gourley  v. 
Chandler  and  Hart,  Limited; 
Saunders  v.  Chandler  and  Hart, 
Limited.   45. 

2.  Contract   with   Promoters  of   Com- 

pany— Agent — Novation:  Sullivan 
v.  Brill,  50. 


3.  Life  Insurance — Policy  —  Misrepre- 

sentations— Liability  of  Company: 
Seery  v.  Federal  Life  Assurance 
Company  of  Canada,  59. 

4.  Extra-provincial    Company — Failure 

to  Comply  with  Provisions  of  Pro- 
vincial Statute — Contract — Illegal- 
ity: American  Hotel  and  Supply 
Company  v.  Fairbanks,  104. 

5.  Sale  of  Goods  —  Indefinite  Order: 

Massey-Harris  Co.  v.  Zwicker,  193. 

6.  Work   and   Labour — Quantum   Mer- 

uit— Household  Services — Nur&ing 
—Implied  Right  to  Charge — Ex- 
pectation of  Remuneration  by 
Will:  In  re  Ansley,  Ex  parte 
Chesley,  234. 

7.  Agrement    to    do    Hauling    as    Re- 

quired to  Amount  of  Indebteaness 
— Refusal  to  Perform — Damages: 
Clark  v.  Murray,  277. 

8.  Company  Law — Statutory  Powers — 

Validity:  Lynch  v.  William  Rich- 
ards Co.,  Limited,  383;  South-west 
River  Driving  Co.  v.  Lynch,  420. 

9.  Breach — Coal   for  Coking  Purposes 

— Defective  Quality  —  "  Freshly 
Mined,  Run  of  Mine  " — Damages: 
Dominion  Iron  and  Steel  Company 
v.  Dominion  Coal  Company,  512. 

See  Agreement. 

"  Church. 

"  Debtor  and  Creditor,  6,  7. 

"  Landlord  and  Tenant,  2. 

"  Lien. 

"  Master  and   Servant,   2,   4. 

"  Principal   and   Agent,   3. 

"  Sale  of  Goods,  8. 

CONTRE-LETTRE. 
See  Sale  of  Goods,  8. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence.  2,  3.  5. 

CONVICTION. 

See  Canada  Temperance  Act,  2,  3. 
"    Criminal  Law,  1,  2,  6. 
Liquor   License  Act,   1. 
Liquor  Prohibition  Act,  2. 
Practice,  5,  6,  7. 
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COKONER — DAMAGES. 


CORONER. 


See  Sheriff,  1. 

COSTS. 

1.  Costs   of    Irregular   Application    to 

Quash  Proceedings  under  Seamen's 
Act,  R.  S.  C.  1886,  c.  74,  s.  54: 
Marshall  v.  Schwartz,   227. 

2.  Setting  aside  Execution   for — Prac- 

tice: Petropolous  et  al.  v.  Williams 
Company,  Ltd.,  370. 

3.  Recourse  in  Warranty — Costs:  City 

of  Montreal  v.  Montreal  Light, 
Heat  and  Power  Company,  484. 

4.  Security  for — Both  Parties  Resident 

out  of  Jurisdiction — Appeal:  Lieb- 
ler  v.  Harkins,  537. 

See  Arbitration  and  Award. 
Practice,  8. 
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COUNTY  COUNCILLOR. 

Canada  Temperance  Act  —  Liquor  Li- 
cense— Disqualification:  Ex  parte 
Williams:  In  re  Dickie,  378. 

COUNTY  COURT. 

Debtor  in  Custody  under  fi.  fa  issued 
by  Equity  Court  for  Costs — Dis- 
charge by  County  Court  Judge — 
Jurisdiction  —  Prohibition  —  Set- 
ting aside  Execution  —  Costs: 
Petropolous  et  al.  v.  Williams 
Company,  Limited,  et  al.,  370. 

COURT. 

Court  of  Competent  Criminal  Jur- 
isdiction —  Bail  —  Estreat:  Rex 
v.  Bailly's  Sureties,  74. 

See  County  Court. 
Justice  of  Peace. 

CRIMINAL  LAW. 

1.  Summary  Conviction  —  Depositions 

not  in  Writing  —  Waiver:     Rex 
v.  Janneau,  5;   Rex  v.  Goulet,  9. 

2.  Justice  of  the  Peace — Conviction — 

Agreement  to  quash:     McCabe  v. 
McCabe,  56. 


3.  Practice  —  Justice  of  Peace — Pre- 

liminary Investigation — Warrants 
not  Stamped  —  Discharge  of  Ac- 
cused —  Refusal  of  a  Justice  to 
State  a  Case — Leave  to  Appeal: 
Rex  v.   Hamelin,   279. 

4.  Crown  Case  Reserved  —  Murder  — 

Misdirection — Judge's  Charge  not 
Consistent  with  Facts  in  Evidence 
—New  Trial:    Rex  v.  Collins,  361. 

5.  Libel — Immoral   Conduct  of   Minis- 

ter of  Crown — Justification — Pub- 
lic Interest  —  Demurrer:  Rex  v. 
Crocket,  330. 

6.  Line  Fence — Destruction  —  Convic- 

tion by  Justice  of  Peace — Juris- 
diction —  Title  to  Land:  Rex  v. 
O'Brien;  ex  parte  Roy,  425. 

7.  Crown  Case  Reserved — Conduct   of 

Jury  —  Improper  Communication 
with  Sheriff — Affidavits  by  Jurors 
— Practice:    Rex  v.  Barnes,  539. 

See  Appeal,  4,  5. 
"    Jury,  5. 
"    Practice.  7. 

CROWN. 

Ownership  in  Right  of  Province  of 
Floatable  and  Navigable  Rivers — 
C.  C.  L.  C.  Arts.  400,  2213,  2242: 
Attorney-General  of  Quebec  v.  Mc- 
Manamy,  179. 

CROWN  CASE  RESERVED. 


See  Criminal  Law,  4. 
"    Jury,  5. 

D. 

DAMAGES. 

1.  Injury   Sustained  by  Workman  — 

Dangerous  Machinery  —  Compen- 
sation —  Deducting  Insurance 
Moneys:  Cameron  v.  Royal  Pa- 
per Mills,  35. 

2.  Elevator — Negligence  in  Operating: 

Odell  v.  Windsor  Hotel  Company, 
82. 

3.  Sale  of  Goods — Breach  of  Warranty 

— Loss  of  Profits:  'Thompson  v. 
Corbin,  111. 


DEBENTURES — DISQUALIFICATION. 
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4.  Master  and  Servant — Negligence  — 

Explosion  of  Tea  Urn:  Richelieu 
and  Ontario  Navigation  Company 
v.  Darman,  128. 

5.  Landlord   and   Tenant  —  House    In- 

fested with  Vermin  —  Damages: 
Middleton  v.  Allard,  Allard  v.  Mid- 
dleton,  144. 

See  Company  Law,  6. 
"     Contract,  9. 
"     Landlord  and  Tenant,  1. 
"     Master  and  Servant,  1,  3. 
"    Railways,  2. 

DEBENTURES. 

See  Banks  and  Banking,  2. 

DEBTOR  AND  CREDITOR. 

1.  Administration— Action  by  Creditor 

within  Twelve  Months  of  Testa- 
tor's Death:  Barrett  v.  Harper, 
89. 

2.  Judgment  Debtor  —  Arrest — Unau- 

thorized Release  not  a  Satisfaction 
of  the  Judgment:  Conrad  v.  Simp- 
son, 115. 

3.  Loan  Security  —  Deed  of  Sale  — 

"  Contre-Lettre "  —  Contract  — 
Conditional  Sale  —  Obligation  to 
Maintain  Insurance  —  Breach  — 
Forfeiture — Compensation :  Houle 
v.  St.  Aubin,  446. 

4.  Judgment    Creditor    —    Fraudulent 

Conveyance— Stat.  13  Eliz.  c.  5: 
Gray  v.  Ayles  et  al.,  487. 

5.  Arrest  —  Capias  —  Application  for 

Discharge  under  Indigent  Debtor's 
Act— Tort— Malice:  Goscombe  v. 
Laird,  499. 

C.  Voluntary  Conveyance — Parent  and 
Child  —  Improvidence — Deed  Ex- 
ecuted without  Legal  Advice  — 
Agreement  for  Support  of  Parent: 
Inglis  v.  Paw,  556. 

7.  Voluntary  Conveyance  —  Natural 
Love  and  Affection  —  Conveyance 
by  Parent  to  Child— Action  by 
Parent's  Creditors — Grantor  Re^ 
taining  Ample  Means  to  Pay  Debts 
—  Laches:  Leard  v.  Cameron, 
561. 


8.  Indigent  Debtor  —  Order  for  Dis- 
charge— Appeal  —  Constitutional 
Law  _  Validity  of  Act  for  Dis- 
charge of  Insolvent  Debtors,  39 
Vict.  (P.E.I.)  c.  9— Statutes— Im- 
plied Repeal:  McKinnon  v.  Mc- 
Dougall,  573. 

See  Assignments  and  Preferences. 
"     Executors    and     Administrators, 
2,  3. 

DEED. 

See  Executors  and  Administrators,  1. 

DEFAMATION. 

1.  Libel— Privilege  —  Judicial  Proceed- 

ing _  publication  of  Pleadings: 
Shallow  v.  Gazette  Printing  Com- 
pany, 25. 

2.  Libel— Publication    —    Confidential 

Clerk  —  Typewriter  —  Privilege 
— Ordinary  Business  Communica- 
tion —  Employer  and  Employee — 
Demurrer:    Moran  v.  O'Regan,  456. 

See  Criminal  Law,  5. 

DEFENCE. 

See  Practice,  9. 

DELEGATION. 

See  Company  Law,  7. 

DELIVERY. 
See  Sale  of  Goods,  1,  4,  5. 

DEMURRER. 

■ 

See  Criminal  Law,  5. 
"     Defamation,  2. 

DESERTION. 

See  Fisheries. 

DIES   NON. 

See  Liquor   Prohibition   Act,   2. 
Non-juridical  Day. 

DISQUALIFICATION. 


n 


See  Election  Law. 
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EASEMENT — FALSE   REPRESENTATIONS. 


E. 


EASEMENT. 

Prescription  —  Adverse  Enjoyment  — 
User  under  Agreement  —  Water 
and  Watercourses:  Loggie  v.  Mont- 
gomery, 336. 

EJECTMENT. 

1.  Equitable    Defence — Application    to 

Sign  Summary  Judgment — Infant 
— Action  by  Guardians:  Furlotte 
v.  Lapoint,  116. 

2.  Documentary    Title — Root    of    Title 

not    Shewn   —    Possessory    Title: 
Gaudet  v.  Hayes,  152. 

See  Mortgage. 

ELECTION  LAW. 

Municipal  Election  —  New  Brunswick 
Consol.  Stats.,  1903,  c.  165,  s.  10— 
County  Councillor  —  Disqualifica- 
tion —  Liquor  License  —  Canada 
Temperance  Act — Quo  Warranto: 
Ex  parte  Williams;  In  re  Dickie, 
378. 

ELEVATOR. 

See  Negligence,  3. 

EQUITY   OF  REDEMPTION. 
See  Assignment. 


ESTREAT. 


See  Bail. 


EVIDENCE. 


1.  Appeal — Question  of  Fact— Conflict- 

ing Evidence:  Bent  v.  Morine, 
108. 

2.  Conflicting   Testimony    —   Verdict: 

City  of  Montreal  v.  Enright,   129. 

3.  Collision    Action — Preliminary    Act 

—  Allegation  of  Fact  Omitted  — 
Evidence  to  Prove  same  Offered 
at  Hearing — Admissibility:  Mag- 
dalen Islands  Steamship  Company 
v.  The  "  Diana/'  158. 


4.  Promissory  Note  —  Action  by  Ad- 
ministrator of  Payee  —  Admissi- 
bility of  Admissions  by  Deceased: 
Peck  v.  Robinson,  381. 

See  Criminal  Law,  4,  7. 
"     Ejectment,  2. 
Practice,  10. 
Seamen's  Act. 
Shipping,   1. 
Trespass  to  Land. 
"     Witness. 

EXECUTION. 

See  Costs,  2. 
"    County  Court. 
Practice,  3. 


<< 


<< 
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EXECUTORS    AND    ADMINISTRA- 
TORS. 

1.  Deed  by  Administrator — License  to 

Sell:  Johnson  v.  Calnan,  65. 

2.  Action   by  Creditor   within   Twelve 

Months  of  Testator's  Death  — 
Special  Grounds  Necessary  — 
Rights  of  Executrix:  Barrett  v. 
Harper,  89. 

3.  Executor  de  Son  Tort— Distribution 

of  Deceased's  Property  among 
Creditors:    Green  v.  Clark,  349. 

EXPROPRIATION. 

Land — Non-compliance  with  Statutory 
Conditions — Damages:  Barter  v. 
Sprague's  Falls  Mfg.  Co.,  353. 

See  Company   Law,  6. 
"    Railways,  2. 

EXTRA-PROVINCIAL  COMPANY. 
See  Company  Law,  4. 


F. 
FALSE  ARREST. 


See  Malicious  Prosecution. 


FALSE    REPRESENTATIONS. 
See  Company  Law,  5,  8. 


FENCES — INSURANCE. 
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FENCES. 


See  Boundaries  and  Fences. 


PI.  FA. 


See  Execution. 


FIRE. 
See  Negligence,  5. 

FIREMAN. 

Municipal  Corporations — Fire  Brigade 
— Defective  Appliances  —  Negli- 
gence: City  of  Montreal  v.  En- 
right,  129. 

*     FIRE  ESCAPES. 

i 

Way — Erecting  Fire  Escape  Above 
Private  Lane  —  Commercial  Pro- 
perty— Public  Safety:  Meighen  v. 
Pacaud,  20. 

FISHERIES. 

Agreement  to  Serve  as  Fisherman  on 
Shares  —  Desertion  —  Forfeiture 
of  Share—"  Season  "  —  -  Voyage  " 
— Assault  —  Provocation:  Went- 
zell  v.  Winacht,  94. 

FISHERMAN. 
See  Fisheries. 

FORFEITURE. 
See  Fisheries. 

FRAUDULENT  CONVEYANCE. 
See  Debtor  and  Creditor,  6,  7. 


G. 
GAS. 
See  Negligence,  1. 

GUARDIAN  AND  WARD. 

Ejectment — Equitable  Defence  —  In- 
fant —  Action  by  Guardians:  Fur- 
lotte  v.  Lapoint,  116. 


H. 

HABEAS   CORPUS. 

See  Immigration. 

HIGHWAY. 

See  Animals. 
"    Boundaries  and  Fences. 

HOLIDAY. 

See  Non-juridical  Day. 

HUSBAND  AND  WIFE. 

1.  Ante-nuptial    Debts    of    Wife— Pro- 

perty of  Wife  Received  by  Hus- 
band —  Necessaries:  Lockett  v. 
Cress,  99,  affirming  2  E.  L.  R.  3. 

2.  Money  Paid  by  Husband  to  Wife  as 

Consideration  for  Barring  Dower 
— Horse  Purchased  by  Wife — Sei- 
zure by  Husband's  Creditor:  Cor- 
mier v.  Arsineau,  203. 

I. 

IMMIGRATION. 

Chinese  Immigration  Act — Breach  — 
Arrest  —  Personation — False  Cer- 
tificate— Habeas  Corpus:  Rex  v. 
Seventeen  Chinamen,  551. 

IMPROVIDENCE. 

See  Parent  and  Child. 

INFANT. 

See  Guardian  and  Ward. 

INFORMATION. 


See  Canada  Temperance  Act. 
"    Liquor  Prohibition  Act. 

INSOLVENT   DEBTORS. 

See  Assignments  and  Preferences. 
"     Debtor  and  Creditor. 

INSURANCE. 

1.  Negligence  —  Dangerous  Machinery 
— Workman  —  Compensation  — 
Deducting  Insurance  Moneys: 
Cameron  v.  Royal  Paper  Mills,  35. 
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INTOXICATING  LIQUORS— LANDLORD  AND  TENANT 


2.  Life    Insurance — Misrepresentations 

— Place  of  Payment  of  Policy  — 
Head  Office  of  Company  out  of 
Jurisdiction:  Seery  v.  Federal 
Life  Assurance  Company  of  Can- 
ada, 59. 

3.  Fire     Insurance  —  Obligation     to 

Maintain:  Houle  v.  St.  Aubin, 
446. 

,4.  Accident  Policy— Right  to  Indem- 
nity —  Assignment  —  Payment  of 
Premium:  Coristine  v.  Accident 
Guarantee  Company  of  Canada. 
497. 

5.  Marine  Policy  —  Action  by  Under- 
writers in  their  Own  Name— De- 
fence of  Indemnity  by  Receipt  of 
Insurance  —  Pleading:  Northern 
Elevator  Co.,  et  al.,  v.  Richelieu  6 
Ontario  Navigation  Co.,  311. 

INTOXICATING  LIQUORS. 

See  Canada  Temperance  Act. 
Liquor  License  Act. 
Liquor  Prohibition  Act. 


J. 


«« 


JOINDER. 
See  Practice,  2. 

JUDGE. 

Charge  Inconsistent  with  Facts  in  Evi- 
dence— New  Trial:  Rex  v.  Col- 
lins, 361. 

JUDGMENT. 
See  Debtor  and  Creditor. 

JURISDICTION. 


<f 


a 


t* 
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See  Court. 

County  Court. 
Justice  of  the  Peace. 
Seamen's  Act 
Stipendiary  Magistrate. 

JURY. 

1.  Interference  with  Finding  in  Neg- 
ligence Cases' on  Appeal:  Cameron 
v.  Royal  Paper  Mills,  35. 


2.  Inconsistent     binding    by   —    New 

Trial:  Seery  v.  Federal  Life  As- 
surance Company  of  Canada.  59. 

3.  Verdict — Conflicting  Evidence:  City 

of  Montreal  v.  Enright,  129. 

4.  Challenge   to  the  Array— Sheriff  a 

Ratepayer  in  Defendant  Munici- 
pality: Milmore  v.  Town  of  Wood- 
stock, 204. 

5.  Criminal   Law  —  Crown  Case   Re- 

served— Conduct  of  Jury — Impro- 
per Communication  with  Sheriff- 
Affidavits  by  Jurors  —  Practice: 
Rex  v.  Barnes,  539. 

JUSTICE  OF  THE  PEACE. 

1.  Right    of    Magistrate    to    Commit 

Witness  for  Contempt:  .  In  re 
Hugh  Morrison,  154;  In  re  Hartel 
Sims,  157. 

2.  Jurisdiction  to  Convict  for  Wilfully 

Destroying  Line  Fence,  where 
Title  to  Land  in  Issue:  Rex  v. 
O'Brien;    ex  parte  Roy,  425. 

3.  Action  against — Canada  Temperance 

Act  —  Setting  aside  Defence: 
Town&hend  v.  Beck  with,  et  al., 
501. 

And  see  Canada  Temperance  Act,  3. 
Criminal  Law,  2,  3. 
Liquor  Prohibition  Act,  2,  3. 
Practice,  5,  6,  9. 
Stipendiary   Magistrate. 


L. 


LACHES. 

See  Negligence. 
"    Parent  and  Child. 
"    Railways,  1,  3.  4. 
"     Witness. 

LAND. 

See  Executors  and   Administrators. 
"    Sale  of  Land. 
"    Title  to  Land. 

LANDLORD    AND    TENANT. 

1.  House  Infested  with  Vermin— Re- 
siliation  of  Lease  —  Damages  to 
Tenant:  Middleton  v.  Allard;  Al- 
lard  v.  Middleton;  144. 


<< 
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LEASE — MASTER   AND  SERVANT. 
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2.  Lease  —  Resiliatlon  —  Rent  and 
Damages  —  Abortive  Contract  to 
Sub-let:     Dacier  v.  Marcotte,  418. 

LEASE. 

See  Landlord  and  Tenant. 

LIBEL. 

See  Criminal  Law,  5. 
4i     Defamation,  1,  2. 

LIEN. 

Sale  of  Goods  on  Commission  —  Ad- 
vances by  Agent — Agent  Entitled 
to  Recover — Not  Limited  to  Lien 
on  Goods:  Smith,  Tyrer  ft  Com- 
pany v.  Zwicker  &  Sons,  194. 

LIFE  INSURANCE. 

See  Insurance,  2. 

LIMITATION    OF    ACTIONS. 

Trespass  to  Land — Proof  of  Plaintiff's 
Title — Limitation  of  Actions — Ad- 
verse Possession:  Johnson  v.  Cal- 
nan,  65. 

See  Easement. 
Mortgage. 
Title  to  Land. 
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LIQUOR    LICENSE. 

See  Canada  Temperance  Act. 
*    Liquor  License   Act. 

LIQUOR  LICENSE  ACT. 

1.  Conviction  for  Selling  Liquor  with- 

out License  —  Right  to  Review: 
Rex  v.  Carleton  :  Ex  parte  Mc- 
Crea,  57. 

2.  Nova  Scotia  Act — Sale  without  Li- 

cense —  Dispute  as  to  Intoxicat- 
ing Quantity  of  Liquor  Sold — 
Proof  of  Presence  of  Alcohol  — 
Liquor:"  Rex  v.  Bigelow,  101. 


it 


LIQUOR  PROHIBITION  ACT. 

1.  P.  E.  I.  Prohibition  Act — Prosecu- 
tion for  Offence — Witness  Refus- 
ing to  Answer — Contempt  —  Com- 
mittal by  Magistrate  —  Validity: 
In  re  Hugh  Morrison,  154;  In  re 
Hartel  Sims,  157. 


2.  P.  E.  Island  Act — Conviction — Dies 

Non  —  Thanksgiving  Day  —  Pro- 
vincial Interpretation  Act  —  Jus- 
tice of  Peace  —  Magistrate — Dis- 
qualification —  Pecuniary  Interest 
— Ratepayer  of  Municipality  into 
Funds  of  which  Fines  Payable — 
Express  Statutory  Jurisdiction — 
Waiver — Previous  Convictions  of 
Same  Offender  not  Objected  to — 
No  Objection  at  Trial:  In  re 
Gillis,  565. 

3.  Confiscation    of    Liquor   —    Search 

Warrant  —  Validity  of  Confisca- 
tion Provisions  of  P.  E.  Island 
Prohibition  Act — Action  of  Tres- 
pass against  Officer  Seizing  —  In- 
formant's Belief — Magistrate's  Be- 
lief— Statutory  Form  of  Informa- 
tion:   Matthews  v.  Jenkins,  577. 

LOSS  OF  PROFITS. 
See  Sale  of  Goods. 

M. 
MALICE. 

See  Debtor  and  Creditor,  5. 

MALICIOUS  PROSECUTION. 

False  Arrest  —  Reasonable  and  Prob- 
able Cause  —  Comparison  of  Eng- 
lish and  French  Law  in  such 
Cases:  Hetu  v,  Dixville  Butter 
and  Cheese  Association,  120. 

MARINE    INSURANCE. 

See  Insurance,  5. 

MASTER  AND  SERVANT. 

1.  Negligence — Explosion  of  Tea  Urn 

— Damages  —  Tips  to  Walter: 
Richelieu  ft  Ontario  Navigation 
Company  v.  Darman,  128. 

2.  Injury   to  Servant — Contract  made 

in  Quebec — Injury  Sustained  in 
New  Brunswick — Conflict  of  Laws: 
Lee  v.  Logan,  132. 

3.  Injury  to  Servant — Duty  of  Master 

to  Obtain  Surgical  Assistance  — 
Damages:  Delorme  v.  Locomotive 
and  Engine  Co.,  328. 
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MINISTER   OF  CKOWN — NEGLlGtiNCU. 


4.  Contract  —  Company  Law — Lumber 
Driving  —  Account  Stated:  Lynch 
v.  William  Richards  Company, 
Limited,  383;  South- West  River 
Driving  Co.  v.  Lynch,  420. 

MINISTER  OF  CROWN. 
See  Criminal  uaw,  5. 

MISDIRECTION. 
See  Criminal  Law,  4. 

MISREPRESENTATION. 


See  Company  Law,  5,  8. 
"    Contract,  1. 
"    Insurance,  2. 
"     Sale  of  Goods,  3. 

MISTAKE. 

See  Sale  of  Goods,  3. 

MORTGAGE. 

Ejectment — Assignment  of  Equity  of 
Redemption  —  Adverse  Possession 
— Consol.  Stats.  N.  B.  c.  39,  s.  8— 
Limitation  of  Actions  —  Trustee 
and  Cestui  que  trust:  Stevens  v. 
Jeffers,  471. 

See  Chattel  Mortgage. 

MUNICIPAL  CORPORATIONS. 

See  Municipal  Law. 

MUNICIPAL    LAW. 

1.  Abattoir  —  Permit  for  —  Action  by 

Ratepayer  to  Declare  Permit  Void 
— Special  Injury  to  Plaintiff  Es-. 
sential  to  Support  Action:  Emard 
v.  Village  du  Boulevard  St.  Paul, 
80. 

2.  Fire  Brigade — Defective  Appliances 

— Negligence  —  Conflicting  Evi- 
dence —  Jury:  City  of  Montreal 
v.  Enright,  129. 

3.  Taxation   —    Assessment    of    "  Im- 

movable Property "  under  Mont- 
real City  Charter — Electric  Street 
Railway — Poles,  Wires  and  Rails 
— "  Motive  Power:"  City  of  Mont- 
real v.  Montreal  Street  Railway 
Company,  440. 


4.  Highways — Negligence — Laying  Gas 
Pipes  —  Excavation  —  Injury  to 
Personal  Property  —  Recovery 
against  Corporation  —  Recourse 
in  Warranty  —  Costs:  City  of 
Montreal  v.  Montreal  Light,  Heat 
and  Power  Company,  484. 

See  Election  Law. 


N. 


NAVIGABLE  RIVER. 

Floatable  River  —  Use  for  Rafts  and 
Timber  —  Grant  of  Land  on  each 
Side  —  Erection  of  Dam  by  Gran- 
tees and  Use  of  Water — Subse- 
quent Grant  of  Bed  of  River  to 
Others — Scire  Facias  to  Revoke 
Second  Patent:  Attorney-General 
of  Quebec  v.  McManamy,  179. 

And  see  Constitutional  Law,  1. 

NEGLIGENCE. 

1.  Defective  Plant — Explosion  of  Gas: 

Montreal  Light,  Heat  ft  Power  Co. 
v.  Regan,  1. 

2.  Street  Railways  —  Starting  Car  be- 

fore Passenger  Alights  —  Negli- 
gence: Dupuis  v.  Montreal  Street 
Railway  Company,  30. 

3.  Dangerous     Machinery    —    Wrong 

Course  taken  under  Stress  of 
Danger:  Cameron  v.  Royal  Paper 
Mills,  35. 

4.  Hotel    Elevator  —   Negligence    in 

Operating  —  Damages:  Odell  v. 
Windsor  Hotel  Company,  82. 

5.  Fumigating  Premises — Fire  Spread- 

ing to  Neighbor's  House — Liabil- 
ity:   Creaser  v.  Creaser,  216. 

6.  Contributory   Negligence — Res   Ipsa 

Loquitur  —  Railway  —  Car  Leav- 
ing Track  —  Passenger  Jumping 
from  Car:  Shea  v.  Halifax  ft  S. 
W.  Railway,  431. 

See  Master  and  Servant,  1,  2,  3. 
"    Municipal  Law,  2. 
"    Principal  and  Surety. 
"    Shipping. 


NJCW    TRIAL — PRACTICE. 
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NEW  TRIAL. 

See  Criminal  Law,  4. 
"    Judge, 
•'     Jury,  2. 
"     Practice.  8. 

NON- JURIDICAL  DAY. 

See  Canada  Temperance  Act. 
"     Holiday,. 

Liquor   License   Act. 
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NONSUIT. 

Nonsuit — Verdict  —  Motions  to  set 
aside:  Lynch  v.  William  Richards 
Company,  Limited,  383. 

NOTICE  OP  ACTION. 

See  Liquor  Prohibition  Act. 

NOVATION. 

See  Contract,  2. 


PARENT  AND  CHILD. 

1.  Voluntary  Conveyance  —  Natural 
Love  and  Affection — Improvidence 
— Deed  Executed  without  Legal 
Advice  —  Agreement  for  Support: 
Inglis  v.  Paw,  556. 

Conveyance  by  Parent  to  Child — Ac- 
tion by  Parent's  Creditors — Means 
Retained  to  Pay  Grantor's  Debts 
— Laches:     Leard  v.  Cameron,  561. 

PARTIES. 

See  Practice,  2. 

PARTNERSHIP. 

1.  Carrying     on     Business     in     Firm 

Name  —  Registration  —  Penalty: 
Gendron  v.  Denault,  32. 

2.  Sale  of  Goods  —  Partners — Action 

against  Firm  for  Price  —  Joinder 
of  Parties:  Albion  Lumber  Com- 
pany v.  Brownell,  224. 

PARTY   WALL. 

See  Vendor  and  Purchaser. 


PASSENGER. 


See  Railways,  1,  4. 

PATENTS    FOR    INVENTION. 

Agreement  to  Manufacture  Patented 
Article  —  Liability  to  Account — 
Overcharge  by  Patentee  for  Part 
Supplied:  Merganthaler  Linotype 
Company  v.  Dougall,  292. 

PENALTY. 


See  Company  Law,  4. 
Partnership,  1. 


<< 


PER   STIRPES. 


See  Will,  2. 

PLEADING. 

Shipping  —  Collision  —  Preliminary 
Act — Amendment:  Northern  Ele- 
vator Co.,  et  al.  v.  Richelieu  & 
Ontario  Navigation  Co.,  311. 

PRACTICE. 

1.  Jury  —  Challenge  to  the   Array — 

Sheriff  being  Ratepayer  in  Defen- 
dant Municipality — Coroner:  Mil- 
more  v.  Town  of  Woodstock,  204. 

2.  Parties  —  Joinder  —  Partners  — 

Sale  of  Goods  —  Action  against 
Firm  for  Price:  Albion  Lumber 
Company  v.  Brownell,  224. 

3.  Execution  —  Setting  aside:     Petro- 

polous  et  al.  v.  Williams  Co.,  Ltd., 
et  al.,  370. 

4.  Chambers — Motion  for  Continuance 

of  Trial — Grounds  for — Vagueness 
—Possibility  of  Settlement:  Do- 
minion Iron  and  Steel  Co.  v.  Do- 
minion Coal  Company,  415. 

5.  Criminal  Procedure  —  Conviction — 

Appeal  to  County  Court — Certio- 
rari— Order  to  Quash  Conviction: 
Rex  v.  O'Brien;  Ex  parte  Rov, 
425. 

6.  Defective    Proceedings    before    Jus- 

tices of  Peace — Canada  Temper- 
ance Act:  Rex  v.  Hennessey  and 
Clark;  Ex  parte  Pallen;  Rex  v. 
Hennessey  and  Clark:  Ex  parte 
Durick,  427. 
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PRELIMINARY   ACT — RAILWAYS. 


7.  Conviction    by    Magistrate — Certio- 

rari —  Defective  Return  to  Writ 
— "Transcript  of  Proceedings:" 
Rex  v.  Kay;  Ex  parte  Patrick  Gal- 
laher,  464. 

8.  New  Trial — Appeal  Court  not  Fur- 

nished with  Record  by  Steno- 
grapher —  Costa — Trial  de  Novo: 
Bourque  v.  Record  Foundry  and 
Machine  Co.,  481. 

9.  Canada  Temperance  Act  —  Setting 

aside  Defence  in  Action  against 
Justices — Order  25,  r.  2,  N.  S.  Jud. 
Act:  Townshend  v.  Beckwltn  et 
al„  501. 

10.  Criminal  Law  —  Improper  Com- 
munication with  Jury  —  Affidavits 
by  Jurors:     Rex  v.  Barnes,  539. 

See  Costs. 
"    Criminal  Law. 
"    Jury. 

"    Liquor  License  Act. 
"     Liquor  Prohibition  Act. 
"     Pleading. 

PRELIMINARY  ACT. 

See  Pleading. 

PRESCRIPTION. 

See  Easement. 

PRINCIPAL  AND  AGENT. 

1.  Sale  of  Land — Right  of  Advocate  to 

Act  as  Agent  —  Commission: 
Cruikshank  v.  Prudhomme,  23. 

2.  Contract  to  Supply  Goods  to  Agent 

— Proviso  ^against  Damages  for 
Non-delivery  —  Repugnancy  — In- 
definite Order:  Massey-Harris 
Company  v.  Zwicker,  193. 

3.  Sale  of  Special  Article  —Fire  En- 

gine —  Commission  —  Concluded 
Agreement  —  Vendor's  Failure  to 
Comply  with  Conditions:  Austen 
Bros.  v.  Canadian  Fire  Engine 
Company,  222. 

4.  Real    Estate    Agent — Commission — 

Time  Limit  for  Procuring  Pur- 
chaser —  Waiver:  Donovan  v. 
Hyde,  302. 

See  Contract,  2. 
"     Sale  of  Goods,  3,  5. 


PRINCIPAL  AND  SURETY. 

1.  Official   Bond— Breach  —  Want  of 

Supervision  —  Failure  to  Audit 
Accounts:  St.  Edward  School 
Commissioners  v.  Employers'  Lia- 
bility Assurance  Corporation,  124. 

2.  Official  Bond  —  Breach  —  Defence 

of  Negligence  —  Suppression  of 
Facts:  City  of  Montreal  v.  Bou- 
cher, 142. 

And  see  Bail. 

PRIVILEGED  COMMUNICATION. 
See  Defamation. 

PROHIBITION. 
See  County  Court 

PROMISSORY  NOTE. 

Endorsements  of  Payments  by  Payee 
— Statute  of  Limitations  —  Set- 
off —  Action  by  Administrator  of 
Payee  —  Admissibility  of  Evi- 
dence of  Admissions:  Peck  v. 
Robinson,  381. 

See  Banks  and  Banking,  2. 
Company  Law,  8. 

PROSPECTUS. 

See  Company  Law,  5. 

PROVINCIAL   RIGHTS. 

See  Constitutional  Law,  1. 

Q. 
QUANTUM  MERUIT. 
See  Contract,  6. 

QUO  WARRANTO. 
See  Election  Law. 


R. 


RAILWAYS. 

1.  Street  Railway — Negligence — Start- 
ing Car  before  Passenger  Alights 
— Contributory  Negligence:  Du- 
puis  v.  Montreal  Street  Railway 
Company,  30. 


ItKCOGNlZANCE — SEAM  AN '»   ACT. 
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2.  Expropriation  of  Land  —  Railway 

Company  —  Damages:    Beaton  v. 

Mabou  and  Oulf  Railway  Com- 
pany, 54. 

3.  Negligence  —  Unlocked  Turntable 

— Child  Injured:  Canadian  Pacific 
Railway  Company  v.  Coley,  126. 

4.  Car     leaving     Track  —  Passenger 

Jumping  from  Car — Contributory 
Negligence:  Shea  v.  Halifax  ft  S. 
W.  Railway,  431. 

5.  Street   Railway   —   Assessment  — 

**  Immovable  Property  "  —  "  Mo- 
tive Power:"  City  of  Montreal  v. 
Montreal  Street  Railway  Com- 
pany, 440. 

See  Common  Carriers. 
"    Negligence,  2,  6. 

RECOGNIZANCE. 

See  Bail. 

RECOURSE    IN    WARRANTY. 

See  Municipal  Law,  4.  . 

RENT. 

See  Landlord  and  Tenant. 

RESCISSION. 

See  Company  Law,  5. 
'•    Contract,  1. 

R?S   IPSA   LOQUITUR. 

See  Negligence,  6. 

RIVER. 

See  Navigable  River. 


S. 


SALE  OF  GOODS. 

1.  Delivery  —Delay  —  Goods  Required 

for  Special  Season  —  Time  Im- 
pliedly of  Essence:  Laldlaw  v. 
Shorey,  93. 

2.  Machinery — Breach    of    Warranty — 

Damages — Loss  of  Profits — Wages 
Paid  while  Waiting  for  Delivery: 
Thompson   v.  Corbin,  111. 


3.  Mistake   of   Purchaser — Refusal    to 

Accept — Misrepresentation :  Cohen 
v.  Hanley,  Hanley  v.  Cohen,  137. 

4.  Damages    in    Transit   —    Place   of 

Delivery  —  Collateral  Security — 
Consignee's  Right  to  Sue  when 
Bills  of  Lading  held  by  Bank: 
Deguire  v.  Andrews,  Bell  ft  Co., 
139. 

5.  Principal  and  Agent  —  Order  given 

to  Commercial  Traveller — Delivery 
by  Steamer  Contemplated  —  Im- 
possibility of  Shipment — Order  not 
Accepted  by  Principal:  Wilson  ft 
Co.,  Limited,  v.  Farquharson,  146. 

6.  Acceptance  of  Part — Depreciation  in 

Quality:    Belanger  v.  Leduc,  213. 

7.  Conditional  Sale  —  Retaking  Pos- 

session —  Repayment  of  Amount 
Paid  on  Account  by  Purchaser: 
Dandurand  v.  Coffin,  297. 

See  Contract,  6. 
"    Partnership,  2. 

SALE   OF   LAND. 

Deed  of  Sale  —  "  Contre-Lettre "  — 
Construction  of  Terms  of  Two  In- 
struments so  as  to  make  One  Com- 
plete Contract — Condition — Obliga- 
tion to  Maintain  Insurance  — 
Breach  —  Forfeiture — Compensa- 
tion:     Houle  v.   St.  Aubln,  446. 

See  Chose  in  Action. 
"     Principal  and  Agent,  1. 

SALVAGE. 

See  Shipping,  1. 

SCIENTER. 

See  Animals,  1,  2. 

SCIRE  FACIAS. 

See  Navigable  River. 

SEAMAN'S  ACT. 

R.  S.  C.  c.  74,  s.  54 — Order  for  Payment 
of  Seaman's  Wages  —  Imprison- 
ment —  Costs — Certiorari  —  Inti- 
tuling Affidavits — Proof  of  Filing 
Recognizance :  Marshall       v. 

Schwartz,  227. 

Fee  Fisheries. 
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SECURITY — TENANTS   IN    COMMON. 
SECURITY.  STATUTE    13    ELIZ.   C.   5. 


See  Banks  and  Banking. 

SET-OFF. 
See  Promissory  Note. 

SHARES. 
See  Company  Law,  1,  5,  8. 


SHERIFF. 

1.  Jury  —  Challenge  to  the  Array  — 

Sheriff  a  Ratepayer  in  Defendant 
Municipality — Coroner  also  Depu- 
ty-Sheriff —  Right  to  Summon 
Jury:  Milmore  v.  Town  of  Wood- 
stock, 204. 

2.  Improper  Communication  with  Jury 

■—Criminal  Law:  Rex  v.  Barnes, 
539. 

SHIPPING. 

1.  Collision — Overtaken    Ship — Allega- 

tion of  Fact  Omitted  from  Prelim- 
inary Act — Evidence  Offered  as  to 
Same  —  Admissibility  —  Vessel 
'*  Hove-to  "  —  Lookout  —  Onus  — 
Right  of  Wrongdoer  to  Salvage: 
Magdalen  Islands  Steamship  Com- 
pany v.  The  *'  Diana,"  158. 

2.  Collision   with   Bridge  —  Negligence 

of  Bridge  Watchman :  Canada  At- 
lantic Railway  Company  v.  Steam- 
ship "  Nicaragua,"  305. 

See  Fisheries. 

SOLICITOR. 
See  Barrister. 

STATED  CASE. 
See  Criminal  Law,  3. 

STATUTE. 

Implied    Repeal:       McKinnon    v.    Mc- 
Dougall,  573. 

STATUTE   OF   LIMITATIONS. 


See  Debtor  and  Creditor,  4. 

STENOGRAPHER'S    RECORD. 
See  Practice,  8. 

STIPENDIARY  MAGISTRATE. 

1.  Conviction — Liquor  Prohibition  Act 

— Appeal  —  Constitutional  Law- 
Criminal  Law  —  Criminal  Proce- 
dure:    McMurrer  v.  Jenkins,  149. 

2.  Jurisdiction — Summons   not   Served 

by  Constable  or  Peace  Officer- 
Service  by  Prosecutor — Effect  of: 
In  re  William  Kennedy,  554. 

3.  Liquor  Prohibition  Act,  P.  E.  Island 

— Conviction — Dies  Non — Thanks- 
giving Day  —  Provincial  Interpre- 
tation Act  —  Justice  of  Peace — 
Magistrate  —  Disqualification  — 
Pecuniary  Interest — Ratepayer  of 
Municipality  —  Salary  —  Fines- 
Express  Statutory  Jurisdiction- 
Waiver —  Previous  Convictions  of 
Same  Offender  not  Objected  to— 
No  objection  at  Trial:  In  re 
Gillie,  565. 

See  Justice  of  the  Peace. 

STREET  RAILWAYS. 

See  Railways,  1.  5. 

SUMMARY  CONVICTION. 

See  Canada  Temperance  Act,  2,  3. 
"     Criminal  Law,  1.  2,  6. 
"     Liquor  License  Act. 
"     Liquor  Prohibition   Act. 
"     Practice.  5,  6,  7. 

SURETY. 

See  Bail. 
"     Principal  and  Surety. 

T. 

TAXATION. 

See  Municipal  Law,  3. 

TENANTS  IN  COMMON. 


See  Promissory  Note. 


See  Title  to  Land. 


TITLE   TO   LAND— WILL. 
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TITLE    TO    LAND. 

Limitation  of  Actions — Title  by  Pos- 
session— Trespass  to  Land  —  Ten- 
ants in  Common:  Bourdroit  v. 
Sampson,  219. 

See  Boundaries  and  Fences. 
"    Ejectment. 

TORT. 

See  Debtor  and  Creditor,  5. 

TRESPASS    TO   GOODS. 

Matthews  v.  Jenkins,  577. 

TRESPASS    TO   LAND. 

Proof  of  Plaintiff' s  Title— Limitation  of 
Actions — Title  by  Possession — Ex- 
ecutors and  Administrators  —  Li- 
cense to  Sell  Land:  Johnson  v. 
Calnan,  65. 

And  see  Boundaries  and  Fences. 

TRUSTEES. 


See  Mortgage. 


U. 


ULTRA  VIRES. 
See  Company  Law,  6,  7. 


V. 


VENDOR  AND  PURCHASER. 

Building  Restrictions  —  Height  and 
Situation  of  House — Party  Wall: 
MacCallum  v.  Morgan,  323. 

And  see  Chose  in  Action. 

VERDICT. 

Motion  to  Set  aside  —  Misdirection: 
Lynch  v.  William  Richards  Com- 
pany, Limited,  383;  South-west 
River  Driving  Co.  v.  Lynch,  420. 

And  see  Jury,  1,  2,  3. 
"    Practice,  1,  10. 

VOLUNTARY  CONVEYANCE. 

See  Debtor  and  Creditor,  6,  7. 


W. 

WAGES. 

Wages  Paid  to  Workman  while  Wait- 
ing for  Materials  to  Repair  Mach- 
inery— Sale  of  Goods:  Thompson 
v.  Corbin,  111. 

And  see  Seamen's  Act. 

WAITER. 
See  Master  and  Servant,  1. 

WAIVER. 

See  Criminal  Law,  1. 
"    Principal  and  Agent,  4. 

WAREHOUSE  RECEIPT. 

See  Banks  and  Banking,  2. 

WARRANT. 

t 

See  Criminal  Law,  3. 

WARRANTY. 

Breach  of  Warranty— Sale  of  Goods: 
Thompson  v.  Corbin,  111. 

WARRANTY,    RECOURSE    IN. 

See  Municipal  Law,  4. 

WATER  AND  WATERCOURSES. 

1.  Dam    in    River — Ice   Jam — Destruc- 

tion of  Bridge  —  Liability  of  Dam 
Owner:  Montreal  Light,  Heat  and 
Power   Company   v.   Archambault, 

285. 

2.  Easement  —  Spring  —  Prescription 

— Adverse  Enjoyment  —  User  un- 
der Agreement:  Loggie  v.  Mont- 
gomery, 336. 

And  see  Constitutional  Law,  1. 
"     Navigable  River. 

WAY. 

See  Fire  Escapes. 
"     Highways. 

WILL. 

1.  Expectation  of  Remuneration  by 
Will  for  Services:  In  re  Ansley; 
ex   parte  Chesley,   234. 
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WITNESS — WORK   AKD  LABOUR 


2.  Construction — Division  per  Stirpes 
or  per  Capita:  Macdonald  v.  Jones, 
241. 

WITNESS. 

1.  Refusing  to  Answer  Question  on  a 

Prosecution  under  P.  E.  I.  Prohi- 
bition Act — Contempt  —  Right  of 
Magistrate  to  Commit  for:  In  re 
Hugh  Morrison,  154;  In  re  Hartel 
Sims,  157. 

» 

2.  Competency — Religious  Belief:    Far- 

rell  v.  Manchester,  244. 

WORDS   AND   TERMS. 


it 


it 


Freshly  Mined,  Run  of  Mine":  Do- 
minion Iron  and  Steel  Company 
▼.  Dominion  Coal  Company,  512. 


Immovable  Property":  City  of 
Montreal  v.  Montreal  Street  Rail- 
way Company,  440. 


tt 


Liquor 


»». 


Rex  v.  Bigelow,  101. 


"Motive  Power":  City  of  Montreal 
▼.  Montreal  Street  Railway  Com- 
pany, 440. 

"Season":     Wentzell  v.  Winacht.  94. 

"Transcript  of  Proceedings":  Rex  v. 
Kay;  Ex  parte  Patrick  Gallagher, 
454. 

"Voyage":     Wentzell  v.  Winacht.  94. 

WORK  AND  LABOUR. 

See  Contract,  6. 
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